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Barnevsll and Cressvell’s Beports, King’s Bench, 
10 yols , 1822—1830 

Best and Smith’s Beports, Queen's Bench, 10 yols., 
1861—1870 
Bsoon’e Abridgment 

Bail Court Coses (Lowndes and Maxwell), 1 yol., 
1852—1864 
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Bing. 

Bing (n o ) 

Blit Fiac Cas 
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1741 
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1 vol, 1732—1700 
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Beatty’s Beports, CSianocny (Ireland), I Td , 1813— 
1830 
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(Scotland). 2 vols, 1808—1833 
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Benloe and Dahsou’s Bepuits, Common Pleas, fol , 
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3 vols , 1796—1804 

Bosanquet and Puller’s New Beporta, Common Fleas, 

2 voTb , 1804—1807 

Braoton De Lsgibus et Oousuetudmibus Anglias 
Sir J Brooke’s Abridgment 
W, Brown’s Chancery Beporta 4 vols , 1778—1794 
. W G. Brooke’s Eodesiastical Deports, Pnvy Oounoil, 
1 voL, 1850—1872 

Sir R Brooke’s New Gases, 1 toL, 1516—1668 
<J Brown’s Oases in Parliament, 8 vols., 1702—1800 
II. P. Brown’s Supplement to Moiuon’s Duitioiuuy 
of Decisions, Couji of Session (Scotland), 6 volx 
M.P Brown’s Synopsis of Deemons, Court d Session 
(Sootiajid), 4 vols., 1632—1887 
firodenp and Kndiam'e Bmports, Gmmion Fleas, 
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Brodridc and Fremantle'a Bccleeiaetidal Beporta, 
Privy Ooimoih I vul., 170S—1804 
Broun’s Justioiary Beports (Sootlond), 2 rola » 

1846 

Browning and Luehmgimi** Beporta, Adimralfy, 
1 vol, 186.1—1866 

Browulow and Qoldeaborough’a Beporta, Common 
Pleas, 2 parte, 1609—1624 

Biuoe’a Deoisioua, Court of Session (Scotland), 1714 
—1716 • 

Buchanan’s Bepoits, Court of Session and Justiciary 
(Scotland), 1806—1813 • 

Buck’s Cases m Baukruptcv, 1 vol, 1816—1820 
Bulstrude’s Beports, Kinge Bench, fol , 3 parts in 
1 vol, 1610—1626 

Banbury’s Beports, Exchequer, fol, I vol ,1713—1741 
Burrow’s Bepoits, Kinn’s Bench, 6 vola , 1766—1372 
Burrow’s Settlement Cases, King’s Bench, 1 vol,, 
1731—1776 

Burrell’s Bepoits, Admiralty, ed by Maisden, 1 vol, 
1648—1810 

Cnuit of Appeal 

Common Bench Re{>ort8, 18 vols , 1846—1866 
Common Bench Beports, New Series, 20 vols , 1866— 
1866 

Court of Oruninal Appeal 

OouttalCiiiMUial Couit Cases (Sessions Papers), 1834 
—(current) 

Common I,nw Bepoits, 3 vols , 1853—1866 
Law llujHirts, Commou Pleas Division, 6 vole , 1876 
—1880 

Carrinji'ton and Payne’s Bopoi ts. Nisi Piius, 9 vols , 
182.1-1841 

Cubab6 and Ellis's Beports, Queen’s Bench Division, 

1 vol, 1882—1885 

Caldecott’s Mugistiates Cases, 1 vol , 1777—1786 
Calthiop’s City of London Cosos, King's Bench, 1 vol, 
1609-1618 

CampbeU’s Beports, Nisi Piius, 4 vols, 1807—1816 
Curpmaol's Patent Oases, 2 vols , 1602—1842 
Carrington and Kirwan’s lloporte, Niei Piius, 3 vols , 
1843—1853 

Carnugton and Marshmau’s Bejioita, Nisi Pnus, 

1 vol, 1841—1843 

Carter’s Bepoits, Commou Pleas, fol, 1 vol, 1684— 
1673 

Carthew’s Bepoi ts. King’s Bench, fol, 1 vuL, 1687— 
1700 * 

Caiy’s Beports, Chancery, I vol 
Cases m Chancery, iol, 3 parts, 1600—1697 
Coses of Practice, King's Bench, 1 vol, 1666—1776 
Cases of Settlements and Bemovals, 1 vol, 1689— 
1727 

Coses temp Finch, Chancery, fol, 1 voL., 1673—1680 
Select Oa^ temp. Kuig, O^noery, fol, 1 vol., 1724 
—1733 • 

Cases m Equity teTop Talbot, fol, 1 vol , 1730—1737 
XjSW Bepofts, Chancery Division, since 1890 (e o., 
Ct«»i 31 cat.) 

Law Bepotts, Chancery Appeals, 10 vols., 1806—1676 
Law Beporta Chancery Division, 46 vols,, 1876—1890 
ChtiabiHMier Bohinson’s Beports, Adniirolty, 6 vela., 
1798—1808 
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Ohar Chain Cua 
Obit 

01 AFin 
Caay. 

Obf & Itick 

Clif & Steph 

Oockb & PoAo 
(Oo Ent 
Co Inst 
Oo Litt 
Ccr Pop 
Coll. 

Coll JuiilI 
Oolles 
Colt 
Com. 

Cum. Can 
Com Dig 
Comb 

Con & Law 

Cooke & Al 

Cooke, Pr CVa 

Cooke, Pi Peg 

Coop. O 
Coop Pi Cas 

Coop Plough 

Coop temp Cott 

Corb A 1>. 

Ooupei ^ 

Cowp 

Cox, 0 0 
Cox & Atk 

Cox, Eq Cos 
Cox, M. & H 

Cl A J« ^ < 

Or. d M . 

• 

Or It ft £. 

Qc. ft Ph. 

dr* App. B»pk 
Ont V. ft XX ,. 


Cbailey^a New Practice Peporta, 8 rola, 1878—1876 
Charley’s Chamber Caaes, 1 vol., 1875—1876 
dutty’s Practice Peporta, King’s Bench, 2 vole , 
1770—1822 

Clark and Finnelly’s Peporta, House of Lords, 12 
vole , 1831—1846 

Clayton’s Pepoita and Pleas of Assises at Yorke, 

1 vol , 1031 — 1650 

Cliffoid and Pickaids* I*oou8 Standi Peporta, 3 vola , 
1873—1884 

ClilToid and Stejihens* Locus Standi Peporta, 2 vola , 
1807—1872 

Cockbum and Powo’s Election Cased, 1 vol , 1833 

Coke’s Entiles 

Coke’s Institutes 

Coke ou Littleton (1 Inst) 

Coke’s Pepoits, 13 paiis, lo72—1016 
Collyei’s Peporta, Ohanceiy, 2 volt., 1844—1810 
Collectanea Jundica, 2 vola 
Colies’ Cases in Puihainent, 1 vol, 1697—1713 
Coltman’s Pegistiution Cases, 1 vol , 1879—1885 
Coinjns’ Pepoi ts, King’s Bench, Common Pie is, and 
Exchequer, fol , 2 vola , 1695—1740 
Commoioial Cases, 1895—(current) 

Ooiuyns’ Digest 

Combeibaoh^s Peporta, King’s Bench, fol , 1 vol , 
1085—1698 

Connor and Lawson’s Popoits, Chanceiy (Ireland), 

2 vols . 1841—1843 

Cooke and Alcock’s Jtepoits, King’s Bench (lielard), 
1 vol, 1833—1834 

Cooke’s Piactice Pepoi ts, Common Pleas, 1 vol , 
1700—1747 

Cooke’s I’lactical Pegister of the Common Pleas, 
1 vol, 1702—1742 

G Coopei’s Popoits, Ohanceiy, 1 vol , 1792—1816 
0 P Cooper’s Pepoi ts, Chancoij Pi notice, 1 vol , 

1837— 1838 

O P Cooioi’s rii‘cs tnn 2 i Brougbem, tlancciy, 

1 vol , 1833—1834 

C P Coopei’s Cases temj) Cotteuham, Chancery 
2vol8, 1846—1848(andmiscellaneous euilier lasts 
Coibett and DanieU’s EUclion Casts, 1 vol , 1819 
Coujioi’s Justiciary Popoits (S8cotland), 5 vols , 1868 
—188a 

Oowpei's Pepotts, King's Bench, 2 vols , 1774— 
1778 

E W Cox’s Criminal Law Coses, 1843—(current) 

Cox and Atkinson’s Pegistration Appeal Cases, 1 vol , 
1613 ISlb 

S 0 Cox’s Equity Oases, 2 vols , 1746—1797 
Cox, Macrae, and Hei tedet’s County Com ts Oases and 
Appeals, Vol 1, 1846—1862 
Orouinton and Jervis’s Peports, Exchequer, 2 vols., 
183^—1832 

Crompton and Meesou's Peports, Exchequer, 2 vols, 
1832—1834 

Crompton, Meeson, and fioscoe’s Peports, Exchequer, 

2 vols., 1834—1836 

Craig and Phillips* Repoits, Ohajocery, 1 vol, 1840— 
1841 

Cohen’s Cnminal Appeal Peports, 1909—(current) 
Ciawford and Dix*s Circuit Cases (Irelajtd), 3 vols., 

1838— 1846 



Onttr It 1>* Abr. O 

OreM Inaolv. Oaa. 
Onpps' Obnroh Caa. 
Oro Ofu- a 

Cro Ehss. 

Oro Jac 

Cm Dig 
Ounn 

Curt 

Dalr 

Dan 

J^au A LI 

Dav & Mer 

Dav Pat Cas 
Dav Ir 

Day 

Dea & Sw 
Deac 

Deac &. Oh 

Dears A B 

Dears O O 
Deas & And 

De O 

DoG F &J 

De G & J 

De Q J & Sun 

DeG M &0 

DeO ASm 

Delane .. 

Den. 

Dusk 


Dode 
Donnell V 
Doug K1 Oaa 
Doug (k. B ) 
Dow 

Dow A OL 


Abbrbvutiohh* 

Orawford and Dix’e Abridged On a ee flsdeiidi}, t fid. 
1837—18845 

Cress well's Insolvent Oases, 1 voL, 1827—1829 
Cnpps' CSiuroh and Clergy Ohsea, 2 parte, 1847—1880 
Oroke's Reports temp. OEarles 1, King’s Bench and 
Common Pleas, 1 vol, 1626—1641 
Croke’s Beports temp. Blieabetb, King’s Bench and 
Common Pleas, 1 vol, 1582—1603 
Oroke’s lleports temp. James I, King's Bendi and 
Common Pleas, 1 voL, 1003-^-1625 
Cruise’s Dignst of the Law of Beal Propertv, 7 vols 
Cuunmgham’s Beports, King's Bench, fol, 1 •vol., 
1734—1786 

Corbms’ Ecolesiaetical Beports, 3 vols, 1834—1844 • 

Daliymple’s Deoisioos, Court of Session (Sootlaiid) 
fol, 1 vol, 1698—1720 • 

Daniell’s Beports, Bxohequor in Equity, 1 vol, 1817 
—1823 

Danson and Lloyd’s Mercantile Oases, 1 vol, 1828— 
1629 

Davison and Meiivale’a Reports, Queen's Bench, 
1 vol, 1843—1844 

Davies' Patent Casas, 1 vol , 1786—1816 
Davys’ (or Davies’ or Davy's) Bepoits (Ireland), 
1 vol , 1004-1 011 

Day’s Election Cases, 1 vol , 1892—1893 
Deane and Swaboy's Ecclesiastical Beports, 1 vol, 
1855—1857 

Deacon’s Beports, Buukiuptoy, 4 vols , 1834—1840 
Deacon and Chitty’s Beports, Bankruptcy, 4 vols, 
1832—1835 

Dearslv and Bell’s Crowu Cases Beserved, 1 vol, 
1866—1868 

Deaisly’s Crown Oases Reserved, 1 vol, 1852—1856 
Deas and Anderson’s Decisions (Scotland), 6 vols , 
_1832 

Do Gex’s Reports, Bankruptcy, 1 voL, 1844—1848 
Do Gex, Fisher, and Jones's Beports, Ohauceiy, 
4 vols, 1859—1862 

De Gex and Jones's Beports, Ohanoeiy, 4 vols , 1857 
—1869 

De Gex, Jones, and bn 'th’s Beports, Chancery, 
4 vols, 1862—1866 

De Gex, Macnaghten, and Gordon’s BepoTts, Chan¬ 
cery, 8 vols , 1851 —1867 

De Gex and Smale’s Beports, Ohanoety, 6 vols , 1846 
—1852 

Delano’s Decisions, Bevisioii Courts, 1 vol, 1832 — 
1835 

Deuisou's Crown Oases Boaerved, 2 vols , 1844—1852 
Dickens’ Bepoits, Chancery, 2 vols , 1559—1798 
Justinian's Digest or Pandects 

Dirleton's Decisions, Court of Session (Scotland), 
fol, 1 voL, 1665—1677 

Dodson’s Bmorts, Admiralty, 2 vols , 1811—1822 
Donnelly’s Bmiorte, Chanoory, 1 vol , 1836—1837 
Douglas^ Eleotaon Coses, 4 vols, 1774—1776 
Dou^as’ Beports, King’s Boncn, 4 vols , 1778—1785 
Down Beports, House of Lords, 6 vols , 1812—1818 
Dow fluad Clark's Beports, House of Lords, 2 vols . 
1827—1^2 

Duwhug acid Lowndes’ Practios Bsnurts, J vole*. 
1M8— 


Dow A L. 



xx3(iv 


ABIlItt VlATiONH 


Dow & By. (kb) 
Dow. A By. 0 ) 
Dow. A By (w p ) 
Dowl 

Uowl (N 8 ) 

Dr AWal 
Di Ct War. 

»Di®w 

Drew & Sm. 

Df-inkwator 
Drill y temp Nap 

Drury temp Sug 

Dugd Ong. 

Dull I (Ot of SesB ) 

Dunniug 

Dune 

Dyer 


Dowbng and ByUnd’sBeports, Kiug’aBenoh, 9 
1822^1 R27 

Dowling and Bylaud's Hagnstratee* Oases, 4 vols., 
1822—1827 

Dowling and Eyland’e Beports, Nisi Pnua, 1 part, 
1822—182.1 

Dowling’s Practice Beports, 9 vols, 1830—1841 

Dowling’s Piaotice Sports, New Senes, 2 vols., 
1841—1843 

Diury and Walsh’s Beports, Chancery (Ireland), 
2 vols , 1837—1841 

Drury and Wanen’s Beports, ChanceiT (Iieland), 
4 vola, 1841—1843 

Drewry’s Bepoits, Chancery, 4 vols , 1652—1859 

Drewry and Smale’s Reports, Chancery, 2 vols , 1859 
—1865 

Dunk water’s Bepoits, Common Pleas, 1 vol , 1839 

Drury’s Beports temp Napier, Chancery Ireland), 
1 vol , 1858—1859 

Drury’s Rejiorts temp Sugden, Chancery (Ireland), 
1 vol , 1811— l'<44 

Dugdale’s Origines Juridu lales 

Dunlop, Couitof .Sension Cases (Scotland), 2nd soiies, 
24 vols , 1838—1862 

Duiiiiing’s Bepoits, King’s Bench, 1 vol., 1753— 
1754 

Dune’s Deoisions, Comt of Session (Scotland), fol , 
1 vol . 1621 — 1642 

Djer’s sports, King’s Bench, 3 vols , 1513—1581 


E A B 

E & E 

E B .S E. 

Eag & Y 
East 

East. P O. 
Ecc & Ad 

Eden 

Edgar 

Bdw i ' 
Eiohies 

Eng Pr Cos 
Eq Cas Abr 

£q Bep. 
E*p. 

Exoli .« 

Ex. D.* 


Ellis and Black bum’s Bepoits, Queen’s Bench, 
8 vols , ]8o'2—1858 

Ellis and Ellis s Reports, Queen’s Bench, 3 vols, 
1858—1861 

Ellis, Blackburn, and Ellis's Beports, Queen’s Bench, 

1 vol , 1858—1860 

Ragle and Younge’s Tithe Oases, 4 vols , 1223—1825 
East’s Beports, King’s Bench, 16 vols , 1800—1812 
East’s Pleas of the Crown 

Spinks' Ecclesiastioal and Admiralty Beports, 2 vole. 
1863—1866 

Eden’s Beports, Chancery, 2 vols., 1757—1760 
Edgar's Decisions, Court of Session (Scotland), fol. 
1724—1726 

Edwards' Beports, Admiralty. 1 vol, 1808—1812 
Elcfaiea’ Decisions, Court of Sei^on (Scotland). 

2 vols , 1733—1754 

Bosroe’s English Piuie Oases, 2 yoIb , 1745—1858 
Abridgment of Cases in Equity, fol, 2 yols., 1607— 
1744 

Equity Beports, 3 yols., 1853—1855 
Espinasse’s Beports, Nisi Pnus, 6 yols, 1793—1810 
Exchequer Beports (Wolsby, Hurlstone, amd Qor- 
donh 11 yols , 1847—1856 

Law Reports, Exchequer Diyiaion, 5 yols, 1875— 
1880 


P.AF, 

V tOt.ofBes8) 

Pho. Oo|I. (sniSi date) 


P<w^ and^Pinlasim’s Beports, Nm Fnua, 4 yela., 

Pnuser, Court of Session Cases (Scotland), 5tli ssriM. 
•4888—1900 

Fao^ty Advocates, Oolleotion of Dsmnons, Ckmxt 
d SMsion (Scotland), fol , 1st and 2nd seoriso, 
21 yols.. 17^3—1825 



AJBM|SVIA.TtONS. 




IW Ot^ (K «.) (with 
Falo. 

Falo 4b Fits .. 

F«rg 

FitB<G 

Fits Nat Bxey. 

FI 4bK. 

Fonbl. . 

For. .. 

Forb. 

Fort Do Laud 
Fortea Bop. 

Fost. 

Fount 

Fox&S It 

Fox ft S Beg 

Freem (oh) 

Fi-eem (k. b ) 


Faeulty of A4votiatoi» Oolieotion of l)«ii^ 0 fwi» Cbiort 
of Semon (Scotland). Now Senee, 16 volo.« iSStB— 
1841 

Falconer’s Deouxous, Oourt of Session (SooUmndb 
2 vols.. fob. 1744>>-1761 

Falconer and Fitaberbert’s Election Oases. 1 toL. 1838 
—1838 

Ferguson’s Cousistorial Demsions (Scotland), 1 toI., 
1811—1817 

Fitz-Qibbous’ Reports. Bong’s *Beinoh. loL, 1 toI., 
1728—1731 

Fibdiei belt’s Nutura Breviuxn • 

Flanagan and Kelly’s Reports, Bolls Oourt (Ireland). 
1 T(d , 1840—1842 

Fuublanque’s Reports, Bankiuptoy, 2 parts, 1840— 
1862 

Forrest’s Bepoit8,Exdbeqaer, 1 vol. 1800—1801 • 

Forbes’ Decisions, Court of Session (Scotland), fob, 
1 vol, 1705—1713 

Fortesoue. De Laudibus liegum Angb» 

Fortesoue’s Bepoits, fol, 1 vol , 1692—1736 
Foster’s Crown Cases, 1 vol , 1743—1760 
Fountamball's Decisions, Com t of Session (Scotland), 
fol , 2 vols , 1678—1712 

M. 0 Fox and T B C. Smith's Reports, King’s 
Bench (Iieland), 2 vols , 1822—1825 
J S Fox and O L Smith’s Registration Oases, 
1 vol, 1886—1895 

Fieemau’s Roports, Chancery, 1 vol, 1600—1706 
Freeman’s Reports, King’s Bench and Common 
Pleas, 1 vol., 1670—1704 


Qal. ft Dav. 
Gale 

. Qib Cod 
Giff 
Odb 

Glib 0 P, 
Glib (OH) 
Glim ft F. 


G1 *d. . 

Glanv .. 

Glanv EL Cos. . 
Glasoook . 

Godb. 

Oouldsb. 

Gow 

OwaL .. 


Gale and Davison’s Reports, Queen’s Bench, 3 V(ds , 
1841—1843 

Gale’s Rf^orts, Exchequer, 2 vols., 1835—1836 
Gibson’s Codex Jons Ecoleaiastioi Angbcani 
Gifford’s Reports, Chauoory, 5 vols, 1867—1865 
Gilbert’s Cases in Law and Eqmty, 1 vol, 1713— 
1714 

Gilbert’s History and Piootioe of the Oomt of 
Common Fleas 

Gilbert’s Reports, Ohanoeiv and Exchequer, fol., 
1 vol, 1706—1726 

Gilmoor and FalconeFs Decisions, Oourt ef Session 
(Scotland), 2 parts, Part I (Gilmour) I66l—1606, 
Part 11 (Falconer) 1681—lw6 
Glyn and Jameson’s Reports, Baplcruptoy, 2 vols.. 
1619—1828 

GlanviUe, De Legibus et Oonsuetuduiibus Regni 
Anglise 

Glanvilie’s Election Oases. 1 vol. 1623—1624 
Olasoook’s Reports (Ireland). 1 vol, 1831—1882 
Godbolt’s Reports, King’s Bench, Common Plesui. 

and Blxohequer, 1 vol , 1574—1^7 
GouldsborongVs Reports, Queen’s Bench and King’s 
Bench, 1 voL, 1586—1601 
Cow’s Bep<«ts, Ni» Fnns, 1 vol., 1818—1820 
GwiUim's TRbe Oeses, 4 vola, 1224—1824 


afto. . 
aftN. 


auristene and Oolfanaa’s Reports, Buhsquer, 4 veis., 

fiwlefeoiie «b 4 NevniiB’e Reports, Kxohequs r , 7,vols.» 
1856—lilt 
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Abbretiationh. 


H 4Tw. 

HAW. 

H L Om. 

Hag. Adm 
Hag Oon 
Hag Eoo 
Hailea 

Hale, O L 
Hale, P O 
Har A Bath 

I* 

Har A W 

Haro 

Hard 

Hare 

Hawk P C 
Hayes 

Hayes A Jo 

Hem A M 

Het 

Hob 

Hodg 

Hog. 

Holt (adm ) 

Holt (eq } 

Holt (kb) 

Holt (n p) 
Home, Ot of Sees 

Hop. A ^Cblt 

Hop A Ph 

Horn A H. 

Hot Suppl. 

Hud AB 

Husia 

, Hut 

Hy. B1. 


Hall and Twella* Beports, Qhanoery, 2 rola., 1B48— 
1860 

Hurlstone and Walnudey’s Bepoits, Bbc<diequ«r, 

1 Tol , 1840—1841 

Olark’s Beponrts, House of Zjords, tl toIs , 1847—1866 
Haggard’s Beports, Admiralty, 3 toIs , 1822—1838 
Haggard’s Oonslstonal Beports, 2 pole , 1789—1821 
Haggard’s Ecdesiastioal Reports, 4 Tola, 1827—1833 
Haues’s Beoisions, Oourt of Session (Scotland), 

2 Tols., 1766—1791 
Hale’s Common Law 

Hale s Pleas of the Crown, 2 pole 
Hamson and Butherfurd’s Beports, Common Heas, 
1 Tol , 1866—1866 

Hamson and Wollaston’s Beports, King’s Bench 
and Bail Court, 2 pole, 1836—1836 
Haroarse’s Decisions, Court of Session (Scotland), 
fol , 1 Pol, 1681—1691 

Hardres’ Bepoits, Exchequer, fol, 1 pol, 1656—1669 
Hare’s Beports, Ohanceiy, 11 pole , 1841—1853 
Hawkins’s Fleas of the Crown, 2 pols 
Hayes’s Reports, Exchequer (Iieland), 1 pol, 1830— 
1832 

Hayes and Jones’s Beports, Exchequer (Ireland), 
1 vol . 1832—1834 

Hemming and Miller’s Beports, Chancery, 2 pols, 

1862— 1865 

Hetley’s Beports, Common Fleas, fol, 1 pol , 1627— 
1631 

Hobait’s Beports, Common Pleas, fol. 1 pol., 1613 
—1626 

Hodges’ Beports, Common Pleas, 3 pols, 1836— 
1837 

H ogan's Beports, Bolls Oourt (Ireland), 2 pols ,1816 
—1834 

W Holt a Bale of the Boad Oases, Admiralty, 1 pol,, 

1863— 1667 

W Holt’s Equity Beports, 1 pol ,1846 
Sir John Holt’s Beports, Kmg’a Bench, fol, 1 pol 
1688—1710 

F Holt’s Beports, Nisi Pnus, 1 pol, 1815—1817 
Home’s Decisions, Oourt of Seraion (Scotland), 
fol, 1 pol., 1736—1744 

Hopwood and Coltman’s Begistiation Cases. 2 pols . 
1868—1878 

Hopwood and Philbnok’s Begistration Oases, 1 pol. 
1863—1867 

Horn and Hurlstone's Beports, Exchequer, 2 pols.. 
1838—1839 

Hopenden’e Supplement to Yesey Jun’s Beporta, 
Chancery, 2 pols , 1763—1817 
Hudson and Brooke’s Beporta, Bongos Bench and 
Exchequer (Ireland), 2 poix, 1827—1831 
Hume’s Decisions, Court of Session (Scotland). 

I pol., 1781—1822 ' 

Hutton’s Beports, Common Pleas, foL, 1 pol, 1617— 
1638 

Henry Blaokstone’a Beiioris, Common Pleaa. 2 pdsk. 
1788—1796 


L0.L.B. 
Z. CAB. 
LE^. B. 
LL. B. .. 


• • 


• % 
• • 


Inah Common Law Beports, 17 pola.. 1849—1866 
Ihak Ohanoe^ Beports, 17 pols, 1800—1867 
Inah Equity l^porte. IS pole.. 1838—1851 
Lew Bepmrte, 13 Tola., 1888—1851 



AVBRSVlA.'nONS. 


xxxyii 


I. L. T. 

I, E. (preceded by date) 
I B a L 
1 B Eq 

Ir <iro. Oaa • 

Ir Jar. . 

Ir. L Beo let iwr 

Ir li Beo (ns) 

Irr 


Iriah Law Times, 18d7>~(<mrrent) 

Iriab Bepoits, since 189S (e.y, p894l 1 I B.) 

Irish Beports, Common Iaw. 11 vole , 1866-~>1877 
Irish Reports, Equity, 11 vols, 1666—1877 
Irish Oiromt Oases, 1 vol, 1841—184S 
Insh Junst, 18 vols , 1849—>1666 
Law Recorder (Ireland) 1st senes, 4 vole., 1827— 
1831 

Law Recorder (Ireland) New Smes, 6 vds., 1833— 
1838 

Irvine’s Jostaoiary Beports (Scotland), 6 Tols., 1862— 
1867 • 


J Bndg. 

J P 

J Shaw, Just. 
Jao 

Jac & W 

Jebb, C O. 

Jebb & B 

Jebb & 8 

Jenk 
Jo & Oar 

Jo &. Lat 

Jo Ex Ir 

John 

John A H. 


Jut (N e.)* 
Just Inst 


Sir John Bndgman's Beports, Oommon Pleas, fol, • 
1 vol, 1613—1621 

Justice of the Peace, 1837—(current) 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1648 
—1852 

Jacob’s Be^rts, Chancery, 1 vol., 1821—1623 
Jacob and Walker’s Bepoi^, Chancery, 2 vols, 1819 
—1821 

Jebb’s Crown Cases Reserved (Ireland), 1 vol, 1822 
—1840 

Jebb and Bourke’s Beports, Queen’s Bench (Ireland), 

1 vol, 1841—1842 

Jebb and Symes’ Repoits, Queen’s Bench (Ireland), 

2 vols , 1838—1841 

Jenkins’ Repoits, 1 vol, 1220—1623 

Jones and Caioy's Beports, Exchequer (Ireland), 

1 vol, 1838—1839 

Joues and La Touche's Beports, Chancery (Ireland), 

3 vole , 1844—1846 

T Jones’ Reports, Exchequer (Ii eland), 2 vols , 1834 
—1838 

Johnson’s Bepoits, Chancery, 1 vol , 1868—1860 
Johnson and ilemming’s Reports, Chancery, 2 vols., 
18(*0—1662 

Jurist Beports, 18 vols , 1837—1864 

Jurist Reports, New Senes, 12 vols , 1866—1867 

Justiuiaii's lustitutes 


E. ft G 
E. ft J 

£ B (preceded by date) 
Karnes, Diet Deo 
Eames, Bern Dec 
Kamss, SeL Deo. 

Keen 

KmL 

XeL 

Kel W* «• «* 

Siniy.. 


Eeane and Grant’s Begistraliou Cases, 1 vol., 1854— 
1862 

Eay and Johnson’s Beports, Chancery. 4 vole, 
1853—1868 

Law Beports, King’s Bench Division, smoe 1900 
(«y , [1901]2K.B1 

Eames, Dictionary of Decisions,* Court of Session 
(Scotland), fol. 2 vols , 1540—1741 
Eames, Bemarkablu Decisious, Court of Session 
(Scijtland), 2 vols , 1710—1762 
Eames, Select Decisions, Court of Session (Scotland), 
1 vol , 1762—1768 

Kay’s Beports, Chancery, 1 vol, 1853—1864 
Eeble’s Reports, fol, 3 vols , 1661—1677 
Keen’s Beports, Bolls Court, 2 vols , 1836 — 1838 
Eedwey’s Beports, Kmg'e Bench, fol, 1 vol., 1327— 
1578 

Sir John Kelyng*s Beports, Crown Ossse, fol, 1 vol., 
1662—1707 

W Kelynse’s Reports, fol., 1 vol, Chancery, 1730— 
1732, Emg’s Bench, fol, 1731—1734 
Kenyon’s Notes of O as es , Kino’s Bench, 2 .Toie.* 
1733—17«» 



Abbrsyiatiohs. 


xxs^Yiii 


Kmy (oh ) 

Kilkerran 

Eiuapp 
Kilt A Omb« 


Ohauoery Oaaea m Yol. II. of Kenyon** Notao ^ 
Cases, ll6Q^nM 

Kiikerraa** Deastona, Court of Seaaitm (Soo^and), 
fol, 1 toL, 1738—1762 

Knapp’s Beports, Fnvy Couuoil. 3«vols., 1829—1898 
Knapp and Ombler’s Kleohon Oases, 1 toI., 1884— 
1835 


L. A. 

L & G temp. Plunk 

L & O temp Sugd 

L & Welsh. 

li. G B 
L>J. 

L J (adm) 

L J (bot) 

L. J (CH ) 

L J (0 p.) 

li. J. (XOOL ) 

L J (BX ) 

L J (XX XQ } 

L. J. (k b or q. b } 

L J (m o) 

L J N 0 


L J. (o 8 ) 
L J (P) 


L. J. (f & m ) 

L J (f o) 

L J (F M & A) 


L. M. A P 


L B 

L B A &R 

L E O O. B. 

L B 0. P: 

Tjt B. Bq, 

L B. Exoh 
L B H L 


L. B. Ind. App 

L. B. Ind. App. Supp 
Vol. 

Ii.E.P 0. 

L B P &D 

L. B. Q. B. 

L. B. So. A XhF. 


L. T, , 
L.T./b. 
.h.T (a*.) 


Lord Advocate 

Lloyd and Goold’s Beports temp Plunkett, Ohanoeiy 
(Ireland), 1 vol, 1834—1839 
Lloyd and Goold’s Beports temp Sugden, Ghanoery 
(Ireland), 1 vol, 1835 

Lloyd and Welsby’s Coxmneroial and Mercanhls 
Cases, 1 vol., 1829—1830 
Local Government Beports, 1902—(current) 

Law Journal, 1866—(current) 

Law Journal, Adnuralty, 1866—1875 
Law Journal, Bankruptcy, 1832—1880 
Law Journal, Chancery, 1822—(current) 

Law Journal, Common Pleas, 1822—1876 
Law Journal, EcolesiastioalCaBes, 1866—1875 
Ijaw Journal, Exchequer, 1830—1875 
Law Journal, Exchequer m Equity, 1836—1841 
Law Journal, Kang’s Bench or Queen’s Bench, 
1822—(current) 

Law Journal, Magistrates’ Oases, 1826—1896 
Law Journal, Notes of Coses, 1866—1892 (from 1893, 
see Law Journal) 

Law Journal, Old Senes, 10 vols , 1823—1831 
Law Journal, Probate, Divorce and Admiralty, 1876 
—(current) 

Law Journal, Probate and Matrimonial Oases, 1868— 
1869, 1866—1876 

Law Journal, Pnyy Council, 1806—(ourrenQ 
Law Journal, Probate, Matnmonial and Admiralty, 
1800—1865 

Lowndes, Maxwell, and Pollock’s Beports, Bail 
Court and Practioe, 2 vols , 1860—1851 
Law Beports 

Law Beports, Admiralty and Ecolesiastioal Oases, 
4 vela, 1865—1875 

Law Beports, Crown Cases Beserved, 2 vols., 1863— 
1876 

Law Beports, Common Fleas, 10 vols , 1865—1875 
Law Bepeuts, Equity Cases, 20 vols , 1865—1875 
Law Beports, Exchequer, 10 vols , 1865—1875 
Law Beports, English and Insh Appeals and Peerage 
Claims, House of Lords, 7 vols , 1866—1876 
Law Beports, Indian Appeals, Pnvy Oounml, 1873— 
(ouirent) 

Law Beports, Lcdian Appeals, Pnvy Counml, 
Surolementary Tolume, 1872—1873 
Law Sports (IraUuid), Ohanoeiy and Common Law, 
32 vols, 1877—1893 

Law Beports, Pnvy Council, 6 vols., 1865—1876 
Law Beports, ProDate and Divorce, 3 vols , 1866— 
1876 

Law Beports, Queen’s Bench, 10 vols., 1866—1875 
Law Beports, Scotdi and Dlvoroe Appeals, Honse 
^of Loros, 2 vqIb., 1866—1876 
Law Timas Beports, 1869—(ouRent) 

Law Tones Newspaper, 1843—(oQiMnt) 

Law Timee Bepo^ Old Senes, 34 vols., 1843- -18i6 



Abi^reviations. 


Lmm 

Lat 

Lawa Bag. OaR 
Ld. Baym 

Leaoh 

Lee 

Lee temp Hard 
Lb & Oa. 


Leon. 


Lev 

Jjbw 0 0 
Ley 

Lib Ahs 
L illy 

Litt 

LoITt 

Long A T 

Lud E O 
Luinley, P L G 
Lush 
Lut 

Lut Beg Caa 
Lynd. . 

II &8 
M d W * 

Mac A Q 
Mao dH 
M'Ole 

M'Cle dYo 
Maofarlaue 
Ifad d Bob 
Maoph. (Ct ot Sees } 

Maoq 

Macr. 

Mtdd. 

ICadAdO. 

Ifiadox 

Madox, Each. .. 
Man. dQ. 


xx^^ix 

Lana'a Baports, Eaoheoner, fol. 1 toI», 

Latch's BejMjrts, King's J^oh, fol., 1 rol.. 

Lawaon’e Bagistratioti Oaaea, 18S5—(ourren^ 

Lord Baymond’s BeportSi King's Benoh and Oommon 
Pleas, S Tola, 169i—1782 
lioaoh’B Crown Oases, 2 vole , l780>~181i 
Sir G Lee's l^oleauustioid Judgments, 2 vols , 1762— 
1768 

T Lee's Oases temp. HardwuAe, King's Bench, 1 toI , 
1738—1738 

Leigh and Oaee's drown Oases Beaerred, 1 rol, 1861 
—1865 • 

liBonard's Beports, King’s Benoh, Common Pleas 
and Exchequer, fol, 4 narts, 1562—1615 * 

T^xine’s Repoits, King's Bench and Oonunon Pleas, 
fob, 8 Tols , 1660—1696 

Lewin’s Grown Cases on the Noi them Oircud, 

2 Tols , 1822—1888 

Ivey’s Repoits, Kill's Bench, fol, 1 rol, 160S—1629 
Liber Aseisaium, Y^ear Books, 1—51 E<lw IIL 
Lilly’s Beports and Pleadings of Oases m Assize, fol., 

1 vol. 

Tattleton’s Beports, Common Pleas, fol, 1 vol, 1627 
—1031 

Lofft’s Reports, King’s Bench, fol , 1 vol, 1772—1774 
Longheld and Townsend’s Reports, Exchoipter (Ire¬ 
land), 1 vol , 1841—1842 
Lurlercr Election Coses, 3 vols , 1784 —1787 
Lumley’s Poor Law Casns, 2 vols , 1834—1842 
Lushington's Reports, Adiniialty, 1 vol, 1859—1862 
Sir E Lutwyobe’s Entries and Beports, Common 
Fleas, 2 vols , 1682—1704 

A J Lutwyohe’s Registration Cases, 2 vols , 1843— 
1833 

Lyudwood, Proviuciale, fol, 1 vol. 

Maule and Selwyn’s Beports, King’s Benoh, 6 vols , 
1813—1817 

Meeson and Welsby’s Beports, Exchequer, 16 vols , 
1836—1847 

Macnaghten and Gordon’s Repoits, Chancery, 8 vols, 
1849—1862 

Macrae and Heitslet’s Ii, solvency Cases, 1 vol , 
1847—1852 

M’Oleland’s Bemrta, Exchequer, 1 vol . lS24 
M'Clelaud and Younge’s Reports, Exchwiuor, 1 vol., 
1824—1825 

Macfarlane's Jury trials, Court oibSossion (Scotland), 

3 parts, 1838—1839 

Maclean and Robinsou’s Scotch Appeals (House of 
Lor^), I vol , 1819 

Muepherson. Court of S^sion (Scotland), 3rd senes. 

11 vols , 1862—1873 

Maoqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Gbses, 2 parts, 1847—1856 
Maddox’s Reports, Chancery, 6 vols , 1815—1821 • 

Maddook and Geldart’s Reports, Chancery, 1 voL, 
1810—1822 (Vol. VI. of htodd.) 

Midoxf • Eonnulaare AugUcanum 

Madox’s History and Antiquities of Aw Exchequer, 

2 vole. 

M a gnln g and Gaaager’s Reports, Common Pleas 
7 vols., I8i0-Hl845 * 



Abbreviations. 


xl 

Mac A By (k. b ) 

Man & By (ic c ) 

Maua. 

tlar. L C 

March 

MajT 

Mursh. 

n Mayn. 

Ueg 

Mer 

Milw 

Mod Bep 
Mol 

Mout 
Mont A A 

Mout & B 

Mout & Oh 

Mout D & De G 

Mont A M 

Moo POO 
Moo P 0 0 (N 8 ) 

Moo liid App. 

Moo & P 

Moo & S 

Mood & ^ 

Mood A B 

Mood 0 0 
Moore (kb) 

Moore (o P.) 

Mor Diet. 

Moit^ 

Moa 

* Murp. A Bu 
Murr 
My. A Or. 

My A 


Manning and Byland's Beports» King's Bench, 
fi vols., 1827—1830 

Manning and Byland's Magistrates’ Cases, S rdls , 
1827—1830 

Manson’s Bankruptcy and Company Coses, 1693 - 
(current) 

Mantune Law Beports (Crockford), 3 vols, 1860— 
1871 

March’s Beports, Bang's Bench and Common Pleas, 
1 vol, 1639—1642 

. Mamott's Decisions, Admiralty, 1 vol, 1778—1779 
Marshall’s Beports, Common Pleas, 2 vols, 1813— 
1816 

Maynard's Beports, Exchequer Memoranda of Edw 
I and Year Books of Edw II , Year Books, Part I, 
1273—1326 

Megoue's Companies Acts Closes, 2 vols , 1889—1891 
Menvalo's Konorts, Ohancoiy, J vols , 1815—1817 
Milward’s Ecclesiastical Beports (Ireland), 1 vol ,1819 
—1843 

Modem Boiwts, 12 vols , 1609 —1755 
Molloj’s Beports, Chanceiy ^Iieland), 3 vols, 1808— 
1831 

Montagu’s Beports, Bankruptcy, 1 vol , 1829—1832 
Montiigu and Ayiton’s Bopoits, Bnnkiuptcy, 3 vols , 
1832—1838 

Montagu and Bligh's Beports, Bankruptcy, 1 voL, 
1832—1833 

Montagu and Chitty's Beports, Baukiuptcy, 1 vol., 
1838—1840 

Montagu, Deacon, and De Qex's Beports, Bank- 
luptcy, 3 vols, 1810—1844 
Montagu and Mat'arthur’s Beports, Bankruptcy, 
1 vol . 1826—1830 

Mooio’s Pnvy Council Cases, 15 vols , 1830—1803 
Mooie's Pnvy Council Cases, New Senes, 9 vols, 
1862—1873 

Moore’s Indian Appeal Cases, Pnvy Council, 14 vols., 
1836-1872 

Moore and Payne’s Beports, Common Pleas, 6 vols, 
1827—1831 

Moore and Scott’s Beports, Common Pleas, 4 vols, 
1831—1834 

Moody and Malkm’s Beports, Nisi Pnus, 1 vol, 1626 
—1830 

Moody and Bobinson's Beports, Nisi Pnus, 2 vols, 
1830—1844 

Moody’s Crown Cases Beserved, 2 vols , 1824—1844 
Sir F Moore’s Bepoi ta, King’s Bench, fol, 1 vol., 
1486—1620 

J B Moore’s Beports, Common Pleas, 12 vols , 1817 
—1827 

Morison's Diotaonary of Decisions, Court of Session 
(Scotland). 43 vola, 1532—1808 
Morrell’s Reports, Bankruptcy, 10 vols., 1884—1893 
. Moseley’s BewrU, Chancery, fol, 1 vol, 1726—1730 

. Murphy and Hurlstone's Beports, Exchequer, 1 vol, 
1837 

. Murray’s Beports, Jury Court (SooUand), 5 vols., 
1816—1830 

. Mvine and Craig’s Beportsi Chanoexy, 6 vole., 1836 
—1841 

Mylne and Ssen’s Beports, Chanoenr. 3 toIb., IMS 
—1835 




' ABBRCyiATTONS. 




NelB 

Not am (k b ) 

Nev * M (m c ) ^ 

Nev & P. (k b ) 

Nev A P (>f o) 

New Mag Caa 

New Praot. Caa 

New Bep 
New Sees Caa 

Nolau 

Notea of Cases 
Noy 

O Bndg 
O’M A H 
Owen 

P (preceded by dale) 

P D 

P Wms 

Pulm 

Park 

Pat App 

Pater App 

Peake 

Peake, Add Oae 
Peck 

Per A Dar 

Per & Kn 
PI 

Phil El Caa 
PhilUm. 

PhiUim. EccI Jud 

Pig AB 

Pitc. 

Plowd. 

Poll. 

Boplu 


Nelson’s Chanoery, ItoI, I6'i5»^1693 

Nevile and Manning's Bsporta, King’s Bench, 6 TCda,, 
1832—.1836 

Nevile and Manning s Magistrates’ Cases, 3 toIb., 
1832—1836 

Nevile and Perry’s Beports, King’s Bench. 3 vols, 
1836-1838 

Neviloand Perry’s Magistrates' Cases, 1 toI , 1836— 
1837 . 

Now Magistrates’ Oases (Bittloston, Wise and 
Painell), 2 yols , 1814—1848 
New Prartioo Oases (Bittleston and Wise), 3 vols , 
1844—1848 

New Beports, 6 Tols , 1862—1866 
Now Semious Magistrates' Oases (Cairow, Hamer* 
ton, Allen, etc.), 4 yols , 1844—1851 
Nolan’s Magistrates’ Cases, 1 vol, 1791—1793 * 

Notes of Cases in the Ecclesiastical and Matitime 
Couits, 7 yols , 1841—1860 
Noy’s Bepoits, King’s Bench, fol, 1 yoL, 1668—1649 

Sir Orlando Bridgman’s Beports, Common Fleas, 
1 vol , 1660—1660 

O’Malley jind Uardcastle’s Election Oases, 1869— 
(current) 

Owen’s Beports, King’s Bench and Common Pleas, 
foL, 1 yol , 1657—1614 

Law Beports, Piobate, Diyorot^ and Admiralty l)iyi- 
Bion, since 1890 (c g , n891] P ) 

Law Bepoits, Piobate, Divorce, and Admiralty Oivi* 
Bion, 15 vole, 1876—1890 

Peeie Williams’ Bepoits, Chancery and Kmg's 
Bench, 3 vols , io96—17 16 
Palmer’s Beports, King’s Bone h, fol , 1 vol, 1619 — 
1629 

Paikei’s Bepoits, Exilioquoi, fol, 1 yol , 1743 - 
1766 

I’etun's Scotch Appeals, House of Thirds, 6 vols, 
1726—1822 

Paterson’s Scotidi Appeals. House of Jjords, 2 yols , 
IvSo 1—1873 

Peiiko’s Reports, Nisi Pnus, 1 yol , 1700—1794 
Peake’s Additional Cases, Nisi Pnus, 1 vel, 1796— 
1812 

Peckwell’s Election Oases, 2 vols , 1803—1804 
Perry and Davison’s Bepoi ts, Queen’s Bent h, 4 yols , 
1638—1841 

Perry and Knapp’s Election Cases, 1 vol , 1633 
Poilljps’ ItepoitB, Chancery, 2 yols , 1841—1849 
Philipps* Eloition Oases. 1 yol , 1780 
J. Phillunore’s Ecclosiastioal Beports, 3 yols , 1764— 
1821 

Sir B Phillimore’s Ecclesiastical Judgments, 1 voL, 
1867—1876 

Pigott and Bodwell’s Begistration Oases, 1 yol , 1848 
—1846 

Pitcairn’s Cruninal Trials (Scotland), 3 yols, 1488— 
1624 

Plowdsn’s Beports, f(d , 2 vols , 1660—1679 
PolleadEen’s Beports, King’s Beach, foL, 1 ytd , 1670 
—leM 

Pophsm’s Bsp<»is, King’s Bendk, fol., 1 vol, UWl*** 



sIh 


Pow B & D. 

Piec Oh. 

Price 

Q.B. 

Q B (pi eceded by date) 
a 13 I) 


11 

K (Ofc olSoNs) 

P O 
R 

11 B O 

Baat 

Ravn 

Real Plop Uaa 
Rep Ch 
Rtok &, hi 

Bick & S 

Bldg tfmp n 

Bldg L & S 

Ridg. Pal 1 Rop 

Rob Ecol 
Rob L &\Y 

Boboit App 

Bobiii App 

Bull Abr 
Roll Rep 
Bom 

Bose 

Boss, L 0. 

Bowe 

Bui Cae 
Buss 

Ruse. & M 

Blue. & By. 

By & Cau Oas 
. By A Oan Tr Om 
B y A lA 


S 0. 

IB. O (fweoeiled by date) 

S,-GK» ■ >» 

Saint 


AmmKTiATiomi^ 


Power, Bodwell, and Dew** Eleotiou Oaaec, 3 Tota.j 
1848—1806 

Pieoedenta in CThanoery, foL, 1 vol., 1686—1722 
Price's Reports, Exchequer, 13 to^, 1814—1824 

Queen’s Bench Reports (Adolphus and EUla, New 
Senes), 18 Tols, 1841—1852 
Law Repot ts. Queen’s Bench Dinsion, 1891—1901 
(^17. [1«01J 1 aB) 

liaw Reports, Queen’s Bench Division, 25 vole., 
1875—1890 

The Reports, 16 vols , 1893—1895 
Settle, Court of Session Oases (Sootland), 4th senes, 
2o vols , 1873—1898 

Reports of Patent Cases, 1884—(current) 

Revised Reports 

Buies of the Supreme Couit 

Baaiell'e Entnes 

Bayner’s Tithe Oases, 3 vols , 1576—1782 
Beal Property Cases, 2 vols , 1843—1847 
Reports in Chancery, fol , 3 vols, 1616—1710 
Btekards and Michael’s Locus Standi Reports, 1 voL, 
1885—1889 

Rickards and Saunders’ Locus Standi Reports, I vol, 
1890—1894 

Ridgeway’s Reports, ten^ Hardwxcke, 1 vol , King’s 
Bench, 1733—1730, Chancery, 1744—1746 
Ridgeway, Lapp, and Sohoalea’ Reports (Ireland), 
1 vol , 1793 -1790 

Ridgeway’s Parliamentary Reports (Izelaud), 3 vols , 
1781—1796 

Robertson’s Ecclesiastioal Reporte, 2 vols , 1844—1853 
Robeits, Leeintng, and Wallis’ New County Court 
Coses, 1 vol , 1819—1861 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 
1709-1727 

Bobinson’s Scotch Appeals, House of Lords, 2 vols., 
1840—1841 

Rolle’s Abiidgment of the Common Law, fol, 2 vols 
Rolte s Reports, King’s Bench, fol, 2 vols , 1614—1625 
Romill} ’s Notes of Cases in Equity, 1 jpart, 1772— 
1787 

Rose s Reports, Baukmptoy, 2 vols , 1810—1816 
Bcoss's Leading Cases m Commercial Law (England 
an<l Sc-oUaud), 3 vols. 

Buwe's Reports (England and Ireland), 1 vol, 1798— 
1823 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols , 1824—1829 
BusaelL and Mylne’s Reports, Chancery, 2 vols., 1829 
—1833 

Busaell and Ryan’s Crown Cases Reserved, 1 v<d , 
1800—1823 

Railway and Canal Cases, 7 vols , 1835—1854 
Railway and Canal Traffic Cases, 1855—(current) 
Byan and Moody’a Beporta, Nisi Pnus, 1 vol, 1823 
—1826 

Same Case 

Court of Session Oases (Scotland), sinoe 1903 (•.«.« 

riooejs 0 .) 

Souoitor-Oenera] 

Ssu^’sDigest of Betgistntum Oases, 1843—1906,1 vol 



A.ttBRVVlATIOKS. 


xllii 


s^. ^ 

Sau. * So. 


Swuad 
Sau&d. A A. 

Sound. A B 

Sound A 0 


Saund. ft M. 


SaT 

Sa7 

So Jur 
So L B 
Soh ft liof 

So B B 
Soott 

Soott (nr) 

Soa & Sin. 

Sol Oas. Ch 
Sesfl Cas (kb) 
Sb ft Maol 
Sh (Ot of SoM ) 
Sh. Dig 

• 

Sh Just ^ 

Sh Sc App 

Sh. Teind Ot. 

Shop Touch. 
Show 

Show. Pari Cks 
Sid. 

Cazo 

Sim. (vs) 

Srai. ft St. 

Sun. 

8m. ft Bat. 

8m. ft G 

8raifli| BL B 

WmBhi It. 0. 
Smith, Bog. Gfaa. 


.. 8 aU w l d *a BMorts, Ki<kg*a Banoh, S vida., 

.. Sausae and Boolly'a Baporta, Bo^ Court (IcdLaad), 

1 Tol.. t837->1840 

. Saundan*! Beporta, Emg*a Banoh. 2 vola , 1606—18TS 
. Saunders and Auatm’a Lmub Standi Beporta, 2 toIb., 
1895—1904 

Saunders and Biddar'a Loous Stanch Beporta, 1905— 
(current) 

.. Saunders and Cola's Beporta, Bail Court, 2 vola , 1846 
—1848 

. Saundera aud Macrae's County Courta and Inaolr^ji^ 
Caaea (County Courta Cases and Appeals, Yols ll. 
aud III.), 2 Tola., 1862—1858 
Sanle'a Beporta. Common Pleas, fol,, 1 vol, 1580—* 
1591 * 

Bayer’s Beporta, King's Bench, fol, 1 toI , 1751— 
1766 

Scottish Jurist, 46 vole , 1829—1873 
Scottish Law £U»porter, 18C5—(current) 

Schoales and Lefroy'a Beporta, Chancery (Ireland), 

2 vols , 1802—1806 
Soots Bevised Bcmorts 

Scott’s Beporta, Common Pleas, 8 rols , 1834—1840 
Soott's New Beporta, Common Pleas, 8 Tola , 1840— 
1845 

Searle and Smith’s Beporta, Probate and Divorce, 

1 vol, 1869—1860 

Select Oases in Chancery, fol, 1 vol, 1686—1698 
(Pt. Ill of Caa in Oh ) 

Se^ons SetUemeut Cases, King's Bench, 2 vola , 
1710—1747 

Shaw and Maclean’s Sootoh Appeals, House of lairds, 

3 vols, 1836—1838 

Shaw, Court of Session Coses (Scotland), 1st aeries, 
16 vola , 1821—1838 

P Shaw’s Digest of Decisions (Scotland), ed by Bell 
and Lamond, 3 vols , 1726—1868 
P Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

, P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1624 

P. Shaw’s Teind Court 1 eoisitms (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of Common Assurances 
Shower’s Bepoiis, King’s Bunch, 2 vols., ld76—1695 
Shower's Cases in Parliament, fol, 1 vol, 1694— 
1699 , 

Sider&i’a Beporta,* King’s Bench, Common Pleas 
aud Exchequer, fol, 2 vols , 1667—1670 
Simons' Beporta, Chancery, 1*7 vols , 1826—1852 
Simons* B^rts, Chancery, New Series, 2 vols, 
1850—1852 

Simons and Stuart’s Beporta, Ohanoeiy, 2 vols , 1822 
—1826 

Skinner’s Beports, Kmg's Bench, fol, 1 vol, 1681— 
1697 

Smith oiod Batty's Beports, King’s Bench (Irelai^), 

1 voL, 1824—1825 

Smale sod Giflsxd’s Beports, Chancery, 3 vols., 1852 
—1858 

J. P. Smith’s Bmartsk Kmg's Bench, 3 vols., 1808— 
1806 

Anith’s Iissdiitc Ossss. 2 vols. • 

0.L. Sn^^hS^gistratum CSases, 1895—(eunml) 



Abbreviations. 


zliv 


Smjrtlie 

SoL Jo 
Spence 

Spmke 
Stair Bep 

Stark 

Stat E A O iiuv 

State Tr 

State Tr (n e ) 

Storj 

Stra 

Stu M & P 

Sty. 

Sw 

Sw. & Tr, 

Swan 

Swin 

Syme 


Smythe’a Beporta, Oommoa Pleas (Ireland^i 1 iroL, 
1839—1840 

Solioitors* Journal, 1806—(ourrent) 

Spenoe’s ^uitaUe Jurisdiction of the Court of 
Qianoery 

Spinks* Prize Court Cases, 2 parts, 1804—1806 
Stair’s Decisions, Court of Session (Scotland), foL, 
2 vols., 1661—1681 

Starkie’s Beports, Nisi Priua, 3 vole , 1814—1823 
Statutory Ernes and Orders itovised 
State Trials, 34 vols., 1163—1620 
State Tnals, New Senes, 8 toIb , 1820—1808 
Story’s Commentaries on Equity Junsprudenoe 
Strange’s Beports, 2 yols., 1716—1747 
Stuart, Milne, and Peddie’s Beports (Scotland), 
2 Tols , 1801—1803 

Style’s Beporta, King’s Bench, fol., 1 toI , 1646—1600 
Swabey’s Berorts, Admiralty, 1 vol, 1800—1809 
Swabey and Tristram’s Beports, Probate and Diyoroe, 
4 Tols, 1808—1860 

Bwanston’s Beports, Chancery, 3 vols, 1818—1821 
Swmton’s Justiciary Beports (Scotland), 2 vols , 1830 
—1841 

Byrne’s Justiciary Beports (Scotland), 1 yol, 1826— 
1829 


T & M 

T Jo 

TLB 
T. Bayiu 

Taiul 

Taunt 

Tax Cub 
Term Eep 

Toth 

Tiist 

Tudor, L 0 Merc Law 

Tudor, L € Beal I’lop 
Tuni A B. 

Tyi 

Tyi d Or 


Temple and Mew’s Cnminal Appeal Cases, 1 yol , 
1848—1801 

Sir T Jones’s Beports, King’s Bench and Common 
Pleas, fol , 1 yol , 1669—1684 
The Tunes Law B^oits, 1884—(ourrent) 

Sir T Baymond’s Beporte, King’s Bench, fol, 1 yol, 
1660—1683 

Tamlyn’s Beports, Bolls Court, 1 yol., 1829—1830 
Taunton’s Beports, Common Pleas, 8 vols, 1807— 
1819 

Tax Cases, 1870—(ourrent) 

Term Beports (Duiuford and East), fol, S^yols , 1785 
—1800 

TothiU’s Transactions in Chancery, 1 yol , 1009—1646 
Tristram’s Consistory Judgments, 1 yoL, 1873—1892 
Tudor's Leading Cases on Mercantile and Maritime 
Law 

Tudor’s Leadmg Oases on Beal Property 
Turner and Bussell’B Beports, Chancery, 1 vol, 1822 
—1820 

Tyrwhitt’s Beports, Exchequer, 5 yols , 1830—1830 
Tyrwhitt and Granger’s Beports, Exchequer, 1 yol, 
1830—1836 


Vaugh. 

Vent. 

'dll 

Vein 

Veru & Sor 
Vea 

Tea ft B. 

Tee. S«n. 
Tin. Abr. 
Vlu. Sup|>. 


Vaughan's Beports, Common Pleas, fol, 1 yoL, 1666 
-1673 

Tentns’ Beports (Vol I, King’s Bendi, Yol. XL, 
Common Pleas), fol, 2 vols , 1668—1691 
Vernon’s Beports, Chancery, 2 vols , 1680—1719 
Vernon and Sonyen’e Beports, King’s Bench (Ire¬ 
land), 1 yoL 1786—1788 

Vesey Jun,*e Beports, Chance^, 19 vols, 1789—1817 
Vesey and Beames’e Beports, cWio«t> 3 ▼ol* > 1813 
- —1814 

Veasy Sen.*s Beports, 2 yds , 1747—1706 
Viner’s Ahndgment of Law and Equity, foL, 22 voIa 
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Part I.—Definition and Nature. 


Sr CT 1 — Tiejiuihon*, 


1 Paitneiahip is the relation which Hubhi-ith lietween poisons fa) partneiship 
(airjiug on a business m common with a view to profit (f>), 


(a) An ordinary partnership is an association compo8e,d of definite 
mdividnals, bound together by contract between themselves to continue 
(ombined for some joint object either dtiniig pleasure or during a limited 
time, and 18 essentially composed of the persons onginally enteiing into the 
lontract with one another v Anderson (1880), 15 Oh D 247, 0 A , 

per Jahes, Ij J , at p 273) In this it differs from a company or association 
in whidi the members are constantly changing (thio) , and see titile 
<-OHPANiE8, Vol V, pp 12 $eq, 44,46 For a review of the authoiit^ 
which define a partnership, seo FooUy v Driver (1876), 6 Oh. D 468, 
Tfssed, M R , at pp 471 ft eeq As to whether executors are partner^, 
see title Executors \nd Administratobs, VoI XIV, p 314, lie Ft$he% 


Roas. [1912] 2 K B 491 

(b) Partnership Act, J890 (53 & 54 Viet c 39), s 1 


This Act is merel|^^ ^ 
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'ttKir 1.other than those who conatitate a company, registered under the 
ntAnKion. Compames Acts (c), or incorporated by statute, letters patent or 
— royal charter, or working within the Stannaries (d). 

Sbot. 2 .—Nature 


EHcntlal* el 
partoenhlp. 


Bslatrlon 

between 

pertneta 


BtaineM 


Obarltable 
and other 
awociations 


2 The above definition involves a contract between the partners 
to engage in a commercial business with a view to profit («) As 
a rule, each {lartner contributes either property, still, or labour, 
but this IS not essential A person who conti ibutes property without 
laboui, and has the rights of a partner, is usually termed a sleeping 
or dormant paitner. A sleeping partner may, however, contiibute 
nothing (/) 

The relation between partners is not that of debtor and creditor, 
unless and until the partnership accounts have been finally taken 
after dissolution and a balance has been ascertained to be owing 
from one to another (tjf) Nor are the partners, as such, tiusiees 
for each olhei or for their firm Qi) 

3 The existence of a business is essential, and for this purpose 
“ business " includes every trade, occupation, oi profession (i) In 
some professions, howevei, etiquette makes partnership impractic¬ 
able, for example, that of an English barrister (y) 

4 In the definitions of partneiship the idea involved is that 
of joint operation for the sake of gam (A), therefoie a society foi 
religious or charitable puiposes is not a partnership (1) 


declaratory {British Homes Assurance Corporaiion, Ltd v Paiereon, [1902] 
2 Cli 404, per Farwblc, J , at p 410, and, wheie not moonsistent with 
the express piovisions of the Act, the rules of common law and equity m 
relation to partnership are still m torce (Partnership Act, 1890 (63 & 64 
Viot 0 39), B 46) 

(o) See title Companies, Vol V p 36 

(d) Paitneibhip Act, 1890 (63 & 64 Viot o 39), s 1 (2), and see title 
Companies, Vol V, pp 36, 662, 744, 761 

(e) “ 1 have always understood the definition of partnership to be a 
mutual partici^tion in profit or loss” {Gictn v Beesley (1836), 2 Bing 
(N c ) 108, per Tindal, C J , at p 112) But this cannot now be regiu'ded 
as an exhaustive or authoritative definition 


if) Pooley V Driver (1876), 5 Ch D 468, 472, 473 

ig) Richardson v Bank of England (1838), 4 My & Cr 165, 171, 172, 
De Taatet v Shav (1818), 1 B dc Aid 664 

(A) Piddocke v Burt, [1894] 1 Ch 343 

(*) Partnership Act, 1890 (53 & 64 Viot c 39;, s 45 ” To constitute a 

partnership the parties must have agreed to Garry on buamess, or to share 
profits in some way m common ” {Mollwo, March db Co v Cowi of Wards 
(1872), L R 4 P C 419, per Sir Montagu Smitu, at p 436) 

(i) See title Bareisters, Vol XI. p 370 As to FeUows of the Royal 
OoBej^oIPhyeicians, see title Medicine and Pharmact, Vol XX., p 310 

(k) R. V. Robson (1885), 16 Q B D 137, C C R , per Lord Coi^eridge, 
C J, at p 140. and see p 6, post 

(l) Instances of other associations for a common object which are not 
partnerships, properly so called, are—clubs (TFwe v Perpetual Trustee Co , 
[^03] A C 139, 149, P C , Phmwngr Sector (1836), 2 M Ae W 172, 
1t!?~' 187 ; see title Clubs, Vol IV, pp 406 ei seg ), trade protection 

(1863), 8 Exeh 898, Todd v Emly (18*1), 
, 606); building and other ben^t someties {Brownhe v. BueeeB 
(*®Wk*App Cas 236 i see titles Building SociBtixs, Vol III., pp 361, 
362, flUEMpLlt SociEtns, Vd XV , p 121, note (o)) These latter aw 
Bot partnenhipB eitbc Vitliiii the Partners^ Aot, 1890 (63 & 64 Viet 
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$ 

r 

A partoetship does not exist between the trasteee (A a dead «Aaot. s;" 
the braefit of creditors and the debtor when ^e latter is empleyad 
to cany on the bosiness under ihe supervision of &e truateM (m), . 
especially if the object of the arrangement is to wind up the 
business, and not to continue it with a view tp future profits (n) craditoni.r 

A V 

5 . The word firm ” is a short, collective name for the indi- t'irm. 
viduals who constitute the paitners, and the namejunder which 
they trade is their firm name(o). It is not the name of a cor¬ 
poration , it 18 a short name for X , Y and Z carrying on business , 
in partnership (p) In English law, a firm is not a pnsona (q). 


Part II.—Considerations affecting the 
Question whether a Partnership Exists. 

Sect 1 — Co-ouneinhip of PropeUy 

6, Co-ownership of any propeity does not, ni itself, constitute Co owner- 
a partnership between the co-owners, wbethei they share any piofits 
arising from it or not (r) Whether co-owners are also paitiiers is IiiBtingniHhut. 
.1 question of evidence The mode m which the property has been 
dealt with and divided and the way in which it and the proceeds 
and income thereof have lieen treated in the books aie important 
Versons who are only co-owners keep books on a totally diflferent 
footing from those who are also partners («) 


0 39), or the general acceptation of the tenn (Be Lead Oonvaany'a Work- 
tnAi's Fund Society, Lowes v Qovertior and Vonpany for Smelting Down 
Lead with Pit and Sea Goal, [1904J 2 Ch 190, disapproving of the luisuBe 
of the term “ partnciship " m Lloyd v Loanng (1802), 6 Vea 773 , Beau- 
mo-niv Meredith (1814), 3 Ves &, B 180, SiUer v Baines (1839), 6 Bing 
(H c) 180) As to the nature of trade unions, so© tiUe Tuaob and 
fKAD£ Unions 

(»i) Price V Oroom (1848), 2 Exch 642 

(») Coates V ITtBtame (1832), 7 Exoh 205, following unee v WhiUirend 
(1851), lie B 406 

(o) Partnership Act, 1890 (53 & 54 Yict c 30), s 4, Ihe ffriii name is a 

moreexprtsaion.not a legal entity (Sod/ei v [19101 IK B 868, 

per Paewfli., L J , at p 889 , cited with approyal, B v Bmden, [1912J I 
K B 483, OCA) 

(p) Be Smith, Fleming <fe Co , Ex parte Harding (1879), 12 Ch D 657, 
667, C A 

(j[) Be Sawers, Ex parte Blain (1879), 12 Oh U 622, C A , per Jambs, 
L ,r, at p 633, JBe Vagltano Anthracite Collieries, Ltd (1910), 79 L J 
(CH ) 769, compare Be Shaiid, Ex parte Corbett (1880), 14 Ch 1) 122, 120, 
<'* A In Sootiaud a firm u a legal person distinct from the partners 
of which it IS composed (Partnersmp Act, 1890 (53 & 64 Viot o 39), 
8 4(2), Bdi’s Pnnoiples of the Law of Scotland, s 357) As to proceed 
mgs by mid agamst partners in the firm name, see p 38, post 

(r) Partner&ip Act, 1890 (63 & 64 Viot c 39), s 2 (1) As to co-owner¬ 
ship flsDeraBy, see title Pbrsonai, PaoPiiBTr Co-owners ot a racehorse, 
who uiate equally the expenses of keeping, trammg, and running it. are not 
necessarily paitneni as regards the horse, although there may bo a partner¬ 
ship between them m the busmess of mnning it tor profit ( French r Stynm 
(18670,2C B (M 8 ) 357,366, compare Gremx (1848), 6 Hare, 395). 

(f) Be Butbm, SnUon v Ltsier (1890), 62 L T. 200, 0 A 



5 


Partnibship. 


SaoT. 1 
CiMmner- 
ship of 
Property 

ro-owncrs 
of land 

Partnership 
in land. 


Joint 

adventure. 


7. Co-owners of land, who merely share the expmses of 
management and divide the income ansing from fheir land in 
speci^d {^ares, are not thereby constitated partners Nor is it a 
partnership if two co-owners agree that one shall manage, and 
provide funds for the repair of, a house, and that the net rent 
shall be divided between them equally (<) 

But if co-owners use their land or other property for the 
purpose of carrying on any business, they are paitners as regards 
the bufeinesB («), and pnmd facie also as regards the property 
employed (r), though not necessanly so as regards the latter (a). 
Thus, if land is bought by two persons with the object of improving 
and selling it m building lots, there may be a partnership between 
them us regards the land (h ), and a third person (for example, a 
surveyor) who contributes skill and labour, but neither land nor 
money, may, if he is entitled to share in the piofits, be a partner 
with them, especially if he shares losses as well as piofits (r) To 
constitute a partnership the projieity of the co-owners must be 
employed foi some jjurpose which pioduces a return in the shape of 
profits or which adds to its value (d) 

8 If two or more persons agioo that each shall buy or provide 
his own goods and expoit them for sale as a joint adventuie, 
dividing the piofits of the tiansaction in specified shares, there is 
no partnership as regaids the separate paicel of goods provided by 
each, until they are brought into the common stock (r) Con¬ 
versely, if the paities aie jointly concerned in the purchase, they 
are notpmtneis unless they are also jointly concerned in the future 
sale (t) But whoie they agtee to embaik m a jomt adventure for 


({) Poriucrsbip Act, 1890 (53 ic 54 Vict o 30), s 2 (2), and see pp 52, 
63, post As to CO owners of land generally, see title Real.Peopertt and 

CUATTELS IfFAt 

(u) Ihus, the woikiug of a cnllierr of wbioh the owners are tenants m 
oommuu constitutes a partnership between them as regards the business 
of the lolliery (Jefferya v Smith (1820), 1 Jac AW 298, Fereday v 
Wightvicl. (1820), 1 Hubs AM 46, County of Gloucester Bank v Budry 
Iderihiji Steam and House Coal Colliery Co, [1896] 1 Ch 629, 637, C A ) 
As to the lespcftivo nghts of co owneis of mines, see title Mines, 
MinEUAIS, am* Qiuimjls, Vol XX , pp 611, 626, 626, 638 
(r) Foistei i Bale (1798), 3 Ves 696, (1800) 6 Ves 308,309 (if a partner- 
ship m a lolli^iy found to exist, the pioperty necessary for the purposes 
of that paitnciship is, by operation of law, held for the purposes oi the 
partnciKnip (ibid)) Tl «<ocr % Waterei (1873), L. R 16 Eq 402, Syers 

V Syers (1876), 1 Aj*p Cas 174, Dames v Games (1819), 12 Ch D 813, 
and see pp 62, 69, post 

(a) Vrmishatf \ Maule (1818), 1 Swan 496, 518, French v Stynng 

(1867), 2r B (N s ) 367, Meyer v Shatpe (1813), 6 Taunt 74, Dams 

V Dam* [1894] 1 ('ll 39J 

(b) Itaht V flumillan (1846), 6 Hare, 369, 393, Darby v Darhy (1856), 
3 Drew 495, BcHuUoh, Eulton \ Lieier (1890), 62 L T 200, C A , and 
see title Compamfs, Vol V , p 68 

(<) Mooiev ilaeij. (1879), 11 Oh D 261,265 

(d) E»y \ Johtufon (1866), 21 Beav 636, 537, compare Be Leslie, 

LesUe ^ J? tench (1883), 23 ('h D 652, Leigh v Diakeson (1883), 12 
Q. B. 1> 194, aflirined (1884), 16 Q B. D 60, C A , Robinson v Ashton, 
Athhn V Robinson (1876), L R 20 £q 25, and see p 4, ante 
(a) SavUtoy Robt) (non (1792), 4 Term Rep 720, 726, Heap r Dobmn 
,(1863), 18 C B, (N s ) 460 

(/) Cbope y Eyre (1788), 1 Hy B1 37, pet J^rd LouGHBORoiron C.J, 
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the purohase and sale of goods, there is a partnership as re ga rds ^aot. 1, 
all the goods bought in pursuance of the agreement, and each if 
liable for the price of the goods bought by the others (jjr), and, 
if goods bought for a joint adventure by two persons aie wholly 
paid for by one of them, while the other eontiibutes skill and 
labour m return for a share of the profits, there may be a partner* 
ship between them of such a nature that the goods are partnership 
property Qi). * 

9. On the othei hand, persons may be paitners, either generall}^ Pmtnpiship 
or in some particular business oi isolated transaction, although without joint 
all or part of the property used foi the purposes of such business ‘P 
tiansaction may not be the subject of joint owneiship, but may 
belong to some oi one of them individually (t) 

Sect 2. —Shannq Gross Returns, 

10 Peisons who share the gross returns of a busuioss or Remptof 
adventure are not neceseaiily partneis, whether the propeity 
pioducmg such ietui us belongs to all, oi some, oi only one of 
them(l) Receipt of a share of gross returns, as distinguished/wn/ividettne 
from receipt of a shaie of piolits, is not even pnnui fatie evidence 
of partnership (0 

Thus, if one of two joint owners of a ship takes the exclusive 
management of it, beaiing all the exjiensos, and pays one-third 
of the gross earnings to the othei joint owner, the joint owners aie 


at p 49 (tthcre the propeity purchased was to be divided tn spene), 
<oiTipare Boars v Dawes (1780), 1 Doug (K B ) 371 , Qtltson v Implon 
(1832), 9 Bing 297 

{g) Govihwaite v Duclwoiih (1810), 12 East, 421 , Lowe v Dtxon (1885), 
Q B D 465 Where a sole patentee aud a capitalist who supplied 

1 he necessai^ lunds worked a patent in partnership for four yoais ana were 
adrcitised as joint patentees, the patent was held to have become partner 
hliip propeity (Kenny's Patent ButtonhoUtng Co v Somervell (1878), 29 
W R 786) 

(h) Held V Flolhnshed (1825), 7 Dow fli Ry (k » i 444, Alexmuier v. 
louvg (1884), I T L R 140 

(t) Thus, wheie two persons carried on the biisiness of running a stage 
coach, or a stage waggon, eocdi supplying his own horses for pai^t &t tho 
loumey and dividing the profits accoiding to the mileage worked by then 
teams, they were held to be partners (Fromont v CJouvland (1824). 2 Bmg 
170 , BuSbeU V Austwtek (1820), 1 8im 52) In.the first else alt the faren 
were received by one paitner, who accounted to the other, m the latter 
(ase each received the fares earned in his distiict and accuuiilid to the otbei, 
but there was no partnership as regards the horses, and therefore one 
partner was not liable for goods supplied to the other for the use of tho 
uorses which were his separate propertv , and see Barton v Hanson (1809), 

2 Taunt 49 , compaie v Whitehead (1842), 10 M & W 603 , 

Osborne v Jullwn (1856), 3 Drew 696, Moore v Davu (1879), 11 Ch D 
261, 265 , and see, farther, tho cases cited at p 63, post 

(k) Partnership Act, 1890 (63 & 64 Vict c 39), s 2 (2) “ Tho authorities 

clearly show that two people merely receiving payment out of the gross 
profits of a business does not make a partnership between them, even sh 
against the world ” (Lyon v Knowles (1863), 3 B & b 666, per Crohi 
TOM, J , at p 684, affirmed (1864), 6 B. & S 761, Ex Ch ) 

(l) Compare Partnership Act, 1890 (63 St 54 Viot c 39), s 2 (3); pp 6,0, 
post As to the effect of association of promoters of a company, see title 
COXPAMES, Vol V , p 58 
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$kt t not partnen (m), and if a ahip belongs to one person and is worked 
IQiaring by another who receives half the gross earnings^ these persons are 
Gross not partners (n) In the former ease the share of earnings paid to 
Eej^s one owner represents rent for his share of the* ship; in the latter 
the share paid to the manager represents wages for his work 
Even where the expenses are jointly borne, the same role seems to 
apply (o) 

Bo the owher of a theatre who pays certam outgoings and 
receives half the gross receipts of public performances given by 
' the occupier is not a partner, at any rate, if the management is in 
the hands of the occupier (p). 


Sharing 
proSte nob 
oonoluaivc 


Sect 3 —Shanng Pioftts. 

U The fact that a person receives a share of the net profits, 
01 a payment contingent on, or varying with, the net profits, pur¬ 
suant to some arrangement with the owner or owners of a busmess, 
does not, of itself, make him a partner in such business (q) The 


(m) Bumard v Aaron (1862), 31 L J (c F ) 334 As to the ownership 
of ships generally, see title Shipping and Navigation 

jBosmcK (1808), 1 Camp 32fl; compare Wtshr Small {1806), 
1 Camp 330, n (where a share of profits was held to represent rent for 
pasturage of cattle) In both cases, if the net profits had been shared, the 
parties would have been partners 

(o) French v Stynna (1867), 2 C B (N s ) 367, where two jomt owners 
of a racehorse shared the gross winnings, the horse being kept, trained and 
run by one only , and see note (r), p 5, ante 

(p) Lyon V Knowles (1863), 3 B & S 566, affirmed (1864), 6 B & S 
761, Ex Ch 

{0 Partnership Act, 1890 (63 & 54 Yict c 39), s 2 (3) This enactment, 
which repeals but substantially re-enacts the Partnership Amendment Act, 
1866 (28 & 29 Viot o 86), commonly called BoviU's Acf,” declares ahd 
settles the law acooidmg to the principles laid down in v Evokman 
(1860), 8 H L Cas 268, overruling Tfowjk v Carver (1793), 2 Hy B1 236, 
in which it was held (following Oraoe v SmUh (1776), 2 Wm B1 998 , Ooope 
V Eyre (1788), 1 Hy B1 37), os also m Ex parte Langdale (1811), IS Yes 
300, Chean v. Oramond (1821), 4 B & Aid 663 , Buppetl v Boberte and 
Dempsey (1834), 4 Nev & M (K B ) 31, and other cases, that the receipt 
of a share of profits %p 80 facto constituted the recipient ap^ner, even when 
all the loss was borne by the other party The nound of these old decisions 
was that “ by taking a port of the profits he tiwes from the creditors a part 
of that fund which is the proper seounty to them for the payment of 
their debts ” (Waugh v Carver, supra, at p 247 , Grace v SrnUh, supra, 
at p 1000) Ihe rule was apphod although there was no common stock 
(Ex parte Hodgktnson (1815), 19 Yes 291), and notwithstanding an express 
stipulation n^a^4ving the usual incidents of partnership (Barry v Nesham 
(1846), 3 C. B 641) On this ^ouud transactions which would other¬ 
wise have been tuvahd under the laws agamst usury were jErequently 
suppoifted as partnerships (GWpin v. Enderby (1822), 6 B. dc Aid. 964, 
Fefiday v Hordern (1821), Jao 144), compare Bloxam v PeU (1776), 
cited in Grace v jSmtfk, supra, at p 999 Where losses were also shared, 
th^resuG^tion of partnership was stronger (HodAes v Barlow (1872), 26 
L. X 136, Ex Ch } But the prmoiple adopted m some of the earher oases 

Sipeeially IFuti^k v Carvsr, supra —^that, whatever the intention, a 
part£upation in net profits was, in law, such oonnt evid«ioe of partnezship 
» presumption arose xioifioient to establuih, as regards tl^ parties, 
that rsiatiw unless lebutted by other eircumstaneea,'* is too artifloial, for 
lt*tak«i (Mio tenu of the contract only and at once raises a presumption 
. «pon it,‘w]Mrsaa the whole soope of we agremneot and all its terms omi^t 
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guestioii 18 whe&er tiie busioess is condaoted oa beludf of ibt % 

^rstm sooght to be charged as a partner. Beoeipt of profits Is 

still an important element, but it is not deeisive (r). The terms of 

the arrangement between the parties mast beibirly oonsidered as a 

whole, and if the receipt of profits is only one of snch terms it is 

not conclusive, and the court will give effect to the entire arrange-* 

ment (a). , * 4 ,- 

But ^e receipt of a share of profits, or of an income fixed by shaimg 
reference to profits, is pnmd facte evidence of partnership ( 6 ), and, . 
if it IS the only circumstance from which the intention of the parties 
can be inferred, they are partners (c) partnership. 

12 If losses as well as profits are shared, the presumption of Sharing 
partnership 18 stronger (d), and this is so although the agreement 
may stipulate that each party shall bear only an aliquot share of 
loss (e) But the fact that losses are shaied is not conclusive as to 
the existence of a partnership (/) 

There is no joint ownership, and no partnership, where each of 
several joint adventuiers supplies a separate parcel of goods which 

to be looked at before any presumptioD of intention can properly be made 
at all ” {MoUwo, March a Oo v Court of Wards (1872), L R 4 P C 419, 
per Sir Montaou Suith, at p 433) ** They had no intention to become 

partners, and as the law now stands a partnership cannot be oonstituted 
withont sucb an intention ” (Sutton S Co v Grey, [1894] 1 Q B 285, 

C A , per Lord Esosr, M B , at p 286), see also KeUy's DtreaioneB, Ltd. 

V Qawn and Uoydt, [1901] 1 Ch 374, affirmed, [1002] 1 Ch 631, C A 
(author and prmter) 

(r) The test is " whether it is such a participation in profits as to con¬ 
stitute the relationship of prmciptd and agent between the person taking 
the profits and those actually carrying on the busmoss ’* (Bullen v Sham 
(1^65), L B 1 C F 86,£x Ch .per Blaokburn, J , at p 112 , see also Re 
hngltah and Iruh Okureh and University Assurance Soewly (No 2) (1863), 1 
Hem &M 89, Coxv iftekman (1800), 8 H L Cos 268,304,312, Holme 

V Hammond (1872),L R 7 Exoh 218, Sfiawv Call (1864), 16 I C L R 
157. 375, KUshaw v Jukes (1863), 3 B & S 847) 

(а) Davie v Davte, [1894] 1 Ch 303 “ The whole question to consider 

18 —^what, on the contract between the parties, are the ri^ts which that 
contract has, vUer ee, given to one as against the othe^ ” Walker v Hirsoh 
(1884), 27 Ch D 460, C A, questiomag Pawsey v Armdrong (1884), 18 
i'll D 698), see WiUkerv Hirsch, supra, per Cotton, L J , at p *470, 
dissenting from the proposition laid down by Kat, J, in Pawsey v 
Armstrong, supra, ''that if there was an agreement to share proflits and 
losses, whatever the intention of the parties, os expressed m the agrooment, 
might be, that of necessity imposed upon them the position of partners ” 
wiui the consequential nghts of partners, “ the question is what is the true 
qpQStraction of the document, and what are the rights arising from it ” 

(ibid, per Linplbt, L J , at p 472), see also Badsley v (Jonsohdided 
Bank 11888), 88 Ch D 238, 258, 203, C A , fio Young, Ex parte Jones, 

[1898] 2 Q B 484; Boss v Parkyns (IS15), LB 20 Eq 331, Whtie tb 
Co V OhunJtyard (1887), 3 T L B 428, London Fmanauil Association 

V KOk (1884), 26 Ch. D 107, 143 

(б) Partnenilup Act, 1890 (63 & 54 Yict o 39), s 2 (3) 

(fl) Boots V Dams, supra. 

id} Noakes v Batiow (1872), 28 L T 130, Ex Ch ; Brett v BedewUh 
(1856), 26 L J (OB ) 130, Green r BeetZsWlSaS), 2 Bmg (n o ) 108 

(») Brown v TapseoU (1840), 6 M 5b W 119, Mcinroy v. Hargrove 
(1867), 16 W E 777 ^ ^ ^ . 

(/) Wedkw r EinGt, supra, see also Sutton S Co, v Qrey, supra, and 

•ee note (a), supra. 
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Share of 
piofilB an 
leEhuneration 


are to be sold, and the profits are divided rateably among tibem^); 
nor where one person buys and pays for the goods and the proM 
or loss IS to be shared by hunself and another (h). 

13 A person is not constituted a partner m a business by 
reason only of the receipt by way of annuity or otherwise of a 
share of piofits as purchase-money for the goodwill, or share of 
goodwill, of a business formerly belongmg wholly or partly to 
him (t), or by reason only of the receipt by way of annuity of a 
portion of the profits of a business foimerly belonging to the 
recipient's deceased hnsband or father (A;) 

14 A contract for the remuneration of a servant or agent by a 
share of profits of a business does not, of itself, make him a partner(0 


(ar) Heap v Dobson (1863), 16 C B (k s ) 460 , see p 0, ante 
0i) Alfaro v De la Torre (1876), 24 W R 610, diBtinguuh Be%d v 
EollvnsMod (1826), 4 B & C 867 (where both parties were interested both 
m the purchase and sale, though one found all the money and the other gave 
hiB time and skill) To constitute a partnership the parties “ must be 
jointly interested m the purchase and also jointly interested in the future 
sale” (Hoare v Dawes (1780), 1 Doug (K B) 371, compare Chbson v 
LvpUm (1832), 9 Bing 297 , Coope v Eyre (1788), 1 Hy B1 37) 

(t) Partnership Act. 1890 (53 & 54 Viot o 39), s 2 (3) (e), re-enaotmg 
the Partnership Amendment Act, 1866 (28 & 29 Yict o 86), s 4, see 
Hawksleyy Ottfram, [1892] 3 Ch 369, C A (where the vendors were entitled 
to receive a share of piofits m respect of purchase money left in the business, 
but the agreement as a whole was inconsistent with the inference that the 
purchasers were carrying on the business on behalf of themselves and the 
vendors) “The true test of whether a partnership was intended is this 
whether there was a joint business, or whether the parties were intending 
to carry on the business as the agents of each other ’’ (ibid , per Lopbs, L J , 
at p 377), compare O/ntly v Boorman (1890), 7 T L R 43 It was 
formerly held that a partner who had retired, reserving an annuity varyitg 
with the profits, had not ceased to be a partner (Be Cmeeh Co, Ex parte 
Wilson, Ex parte Todd (1817), Buck, 48) If the agreement does not 
state that the annuity is to be paid out of profits, the vendor may prove 
m the bankruptcy of the puichaser, m competition with other creditors, 
for the capitalised value of the annuity (Be Oieve, Ex varte Shaw (1899). 
80 L T 737. (' A) ^ i /• 

(jfc) Partnership Act, 1890 (63 & 64 Vict c 39), s 
the ?ilrtneTship Amendment Act, 1886 (28 & 29 Vict 
Ex parte Harper (1867), 1 De G & J 180, C A 
(1) Partnership Act, 1890 (63 & 64 Vict c 39), s _ 
the Partnersh’p Amendment Act, 1866 (28 &t 29 Vict o' 80), s 2, anS 
see Pott V Eyton (1846), 3 C B 32 , Andrews v Pugh 0854), 24 L J. (CH ) 


2 (3) (o), re enacting 
c 86), B 3, jSe Jones, 

2 (3) (b), re-enacting 
8 


of a share of profits as remuneration for services had, m several old cases, 
been held to make the leciment a partner with all the consequent nghts 
and liii&ilitieB (Be Blenkin, Ex parte Digby (1836), 1 Deac 341, Ex parte 
HodgUnson (1816). 19 Ves 291, KaUeh v Sekenk (1849), 13 Jur 068) 
This was especially the case wheie the circumstances pointed to a jomt 
^venture (Coj^rd v Page (1800), For 1, SmUh v sfuvwood (1846), 10 
Jur 214) But if the agreement for a share of profits was merely a 
imide of calculating wageSi it was not held to constitute a partnershiD 

I ^ ▼ Brookelbasi 

V ^ Wortley 0861), 2 Den 338) The true 

OiitenQli was whether the servant looked to the general credit of his 
millet W htmei the profits of the trade with him, ts, took a share of 
profits M WMdi \BadeUye v Bit^woiik (1864), 38 BeSiV 484) 
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Thus a In'oker(m) or other agent (n), or a clerk or 8emiit(o)« Saoi**t. 
who receives a shaie of profits, or a peilodioal payment meastti^ 
by profits, by way of remuneration instead of a fi^ed oommw- 
Mon or salary, irf not necessarily a paitner , although he may 
have an option to become a partner, and may do acts which 
either a paitner or manager might do(p). But if he also bears 
losses he may be a partner (q) , 

If his agreement gives him rights usually given to a partner or PartnetaMti 
contains provisions applicable to a partner, for example, that h^ rights impfy 
shall not pledge his co-adventurer’s credit, the inference of partner- 
ship IS conclusive (»)• . 

16 The receipt b} a person of a debt or othei liquidated Receiptor 
amount, by instalments or otherwise, out of the profits of a business .debt out of 
does not of itself make him a partner («) 

16 The advance of money by way of loan to a person engaged simra of 
111 or about to engage m business on the toims that the lender shall profit*« 
receive a rate of interest, vaiyuig with piofits, or a share of piofits 
instead of such inteiest, does not of itself make tho lender a paitner, 
if the loan is made pursuant to a contract in wilting signed by or 
on behalf of all the paities thereto (0 It is immateiial whether 

(to) Bemnmin v Porieas (1796), 2 Ily B1 690, explained in 7io Nevill, 

Ex parte White (1871), 6 Ch App 397, per Mellisii, hJ, at pp 404, 

405 

(n) Meyer V iS/iarpe (1813), 5 Taunt 74, Stoeker v Brookelbank (1651), 

3 Mac A G 260 

(o) B V Holme (1811), 2 Low G C 260, Buinell v Hunt (1841), 6 
Jut 650, Edmundeon v Thompson (1801), 31 L J (EX ) 207 

(p) Be Closson, Et parte Hants (1845), De G 106, Edmuttdson v 
'l^hompaon, supra The distinction formerly drawn between a payment out 
of profits and a payment measured by profits (Ex parte Hamper (1811), 17 
Ves 403, 4(V4, Uamnqton y Churchward (1860), 6 Jur (K s ) 576) was 
disapproved of m BuUen v Sharp (1865), L R 1 C P 80, Ex Ch, by 
ISkamwell, B , at p 126 

(q) Smilhv irufson (1824), 2 B & C 401, Betd v Hollmshead (1825), 

4 B & C 867 , compaie IFaljlcer v Htrsch (1884), 27 <'b D 460, (3 A 

(r) Moore v Davis (1879), 11 Ch I) 261, Pole v J ^ask (1863), 9 Jur 

(n 8 ) 829 Where the vendor of a medical practice rcoeived a lump sum 
for the goodwill and a share of the first year’s profits after the sale, during 
uhich he was to mtroduce the purchaser to lus patients, he was not a 
partner, the share ol piofits was a form of remuneration, (Bawhnson v 
rUirke (1846), 15 M & W 292, 302, Ex Ch ) . 

(s) Partnership Act, 1890 (53 it 64 Viet c 39), s 2 (3) (a) This clause 
extends the law to iwreements not touched by the Partnership Amendment 
Act, 1865 (28 it 29 Viet c 86) 

(t) Partnership Act, 1890 (53 &. 64 Viet e 39), s 2 (3) (d), Be Young, 
hx parte Janes, [1896] 2 Q B 484 , Be Howard, Ex parte Tennant (1877), 

6 Cn D. 303, C A , Re WhtUaler, Ex parte Macmillan (1871), 24 L T 
143 A person who agreed to pay to a business firm money to be used 
m buying goods for the business in consideration of a fixed rate of 
interest and a share of the profits of a specified branch of tho bnsiness was 
held not to be a partner (if^er V So/tocAer (1878), 38 L T 07) But such 
an agreement may constitute a broach of a covenant by the lender with his 
partnen not to engage directly or indirectly in any otW bnsmess (Cooper 
V Page (1876), 34 L T 90} It has been suggested that if there is no agree¬ 
ment m wnting the mtondiog lender musFbe regarded as a piurtner (Be 
Port, Ex parte ScAo/fcW, [1897] 2 Q B 496, C A ,per A L Smiih, L J>i at 
p 601) But this dictum has not yoi roceired anthoritatire confirmation 
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thaiing 

Profits. 


Option of 
partnership 


When a 
lender is a 
pMtner 


Jjender 
postponed 
to ordinary 
creditors! 


the ftmoimt payable a$ interest increases or deerea^, or whe^r a 
TOftTirnmn rate is fixed which is liable only to decrease in pro> 
portion to the profits, if the agreement to that effect is clear («) 
Bat if it IS vague and anmtelligible it maybe void for ancertatnfy, 
in which case the lender can prove as an ordinary creditor (t?). 

The fact that the lender has an option to become a partner (x) 
or to lequua his nominee to he taken into partnership within a 
specified period does not make him a pai tner (a) 

But if, on the true construction of the agreement, the real relation> 
ship between the parties is not puiely and homi fide that of debtor 
and creditor, the effect of an advance in consideration of a sharo of 
profits may easily be to place the intending lender in the pontion 
of a partner with ail its consequences and liabilities ( 6 ), even though 
this may not be the mtention of the parties and though the agree¬ 
ment may contain an express declaration to the contrary (c) If 
the agreement gives the supposed lendei the rights and privileges 
of a partnei (d), no device or contiivance will enable him to escape 
the liabilities of a partner (e) If he is not a partnei, he is merely 
a ci editor whose rights are limited by statute (/) A lender may, 
howevei, stipulate for laige powers, some of which might be con¬ 
sistent with the position either of a creditor or a sleeping partner, 
and, if such powers are leasonably necessary foi the protection 
of ins interest as a lender, they will not be held to make him a 
partnei ( 9 ) 

17 A lender who receives a rate of interest varying with the 
piotits of a business, or a share of the profit of a busmess earned 
on by the borrowei, cannot piove m competition with trade or 
other creditois for valuable considei ation in the bankiuptcy of the 


Ab to ttio necoBBitry for the agreement to be in writmg, see title Dxxns 
AND OxHEu Instruments, VoI X , p 420 
(u) £e Vwce, Ex parte Trustee tn Eankrup^, [1892] 1 Q B. 687 
{v) Be Vtnee, Ex parte Baxter, [1892] 2 Q B 478, C A , compare Be Fort, 
Bxyarte Srhofield, [1897] 2 Q B 495, C A As to the position of the 
lender m the bankruptcy of the borrower, see title Bankruftcx and 
InsoI-venct, Vol II, p 223 

(ft) Be Vanderplank, Ex parte Turquand (1841), 2 Mont D 6e De Cr. 339. 

(а) Be Hams, Ex parte Davis (1863), 4 De G J k Sm 523 

(б) Syeis v Syers (1876), 1 App Gas 174 

( 0 ) Be Megevand, Ex parte Delmsse (1878), 7 Ch D 611, 0 A 
id) Badeley v Consolidated Bank (1888), 38 Ch D 238, C A , Dehot^um 
T (1887), 3T L B 612 

(«) “If a partnership m fact exists, a oonunanity of interest m the 
adventure bmng earned on m fact, . no verbal equivalent for the 
ordmary phrases of profit and loss, no indirect expedient for enfnm ing 
oontiWl over the adventure will prevent the substance and reahty of the 
transaotion from being adjud^ to be a partnership “ (Adam v New- 
higgmg (1888), IS App Cas 308, jmt Lord Haijbubt, LC, at p. 316, 
and see Fool^ r Driver (1876), 6 CSi D 468), compare Courtenay r 
Wagetafi (1864), 16 C B (N. 8) 110, fie Megevand, Ex parte Ddkaeee, 
supra, Frotode Y. Wtttiame (1886), 66 L J (q b.) 62 , Stewart ▼ 
Suekonan (1903), 6 F (C^ of Sees ) 16 
(/) fic Howard, Ex parte Tennaia (1877), 6 Ch 0 80S, C A ; KtiOji Y. 

49 L J (cn) 383, Aktie Bolaget Iggesunde Bruk Y. Von 
Jhdekmimn 3 T. L R 617. C A 
(g) fibBm V' II hiekelow ^^5), 64 L J (Q B) 170 
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borrower (A), whether the agreement is wdttfni or oiwI(«). ‘ 
creditors to whom he is postponed are those at the date df i^e 
insolvency, imt of the loan(?) Accordingly, the lender cannot 
prove pan passu with other creditors by virtue of a pretended repay* 
inent and new advance or by any other device to evade the 
statute (/r) But if the loan is lepaid, and a new advance bond fide 
made on different terms, or if fui ther advances, are made on 
different terms, the lender may be m a position to prove pat i passu 
with other creditors (^). If the lender takes a security by way, 
of mortgage, he has the ordinary rights of a secured creditor, and 
may retain (1) or foreclose (m) his security 

18 A seller of the goodwill of a business in consideration of ’s^codor ot 
a share of profits cannot prove in the bankruptcy of the buyer in 
competition with the creditors for value (n) 

Sbct, 4.— Holding out as Partners 

19 A person who lepresents himself, or knowingly suffeis Holding 
himself to be represented, as a paitner is liable, as if he were 
actually a partner, to anyone who has, on the faith of such repre¬ 
sentation, given ciedit to the firm (o), but the liability does not 
appear to extend to torts (p) He is estopped from denying the truth 

of such representation, and is therefore subject to the same liabilities 
as if he weie, m fact, a partner ((/), although he contiihutes neither 



(A) Partuerslup Act, 1890 (63 it 64 Viot « 39), b 3, substantiallj 
re onaeting the Partnership Amendment Act, 1806 (28 & 29 Viet e 86), 

8 6 , see Ke Mason, Ex parts Bmp, [1899] I Q B 810 (where the loan to 
a firm was oontinn^ to the surviving partner) 

(t) Be Fort, Ex parte Schofield, (1897] 2 Q B 495. C. A 
• (i) Be Tew, Ex parte Mills (1873), 8 Ch App 669 

(«) Be Ilildisheim, Ex parte the Trustee, [1893] 2 Q B 367, C A , JR« 
Qrason, Ex farte Taylor (1879), 12 Ch D 366, C A , Be Stone (1886), 33 
Ch D 641, Be Mason, Ex parte Bing, supra 

{1) Be Lonergan, Ex parte Shell (1877), 4 Ch D 789, C A , overruling 
Be Bamsden, Ex parte Macarthur (1871). 40 L J (BCi ) 86 

(m) Badeley v Consolidated Bank (1888), 38 Ch B *'38, C A. 

(n) Partnership Act, 1890 (63 it 64 Vict c 39), a, 3 

(o) Ibid, B 14 (1) “There can be no doubt that persons thav be 

partoers towards the world and yet not be partners as between them¬ 
selves ’* (Be Stanton Iron Co (1866), 21 Beav 164, per RoMatT, M R , at 
p 169, see also Waugh v Carver (1793), 2 I|y B1 236, *246, Jacobsen 
V Hennekenvus niU), 6 Bro Pari Cas 482, Mulfordr OHMn (1868), 1 
F dc F 146) Each partner is the agent of the others to make contracts 
on behalf of the firm, therefore the members of the firm are deemed the 
agents of 8 person who holds himself out as a partner {BeyneU v Lewis, 
nyldr Hoiwfns (1846), 15 hi &W 517,627) - „ 

(p) Smith V Bailey, [1891] 2 Q B 403, C A , disapproving of SUibleev 
Elm (1826), I C & P 614, as reported, and see title Tort As to Ihe 
ordmary liability of partners for torts, see pp 30 rt seq, post As to the 
effect of admissions or representations made by a partner, see title 
Evxdxuce, Vol Xlll, p 460 

(q\ “ The dooinne of holding out is a branch of the doctnne of estoppm 
{Be Fraeer, Ex parte Cenl^ Sank of London, [18921 2 Q B 633, C. A„ per 
I^rd Eshxr, M B , at p. 837) “^Where a man holds himself out w a 
partner or allows otlierB to do it . . he u then properly estopped mm 

denying the character he has assumed, and upon the faith of which 
crediton taav be presumed to have acted. A man so doing may be ngntly 
h(dd UaMe as a partner by estoppel ” {IteOeeo, Mar^ it Oo y Oouri aj 
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capital nor labour, and has no interest in the profits of thebastness^ 
or IS indemnified against all possibility of loss (r), or although he is 
employed therein merely as a cleik or servant (a), or, having been 
a partner, has reined without giving proper notice of that fact(6). 

A repiesentation that a person is Milling or intends to become a 
pai tnei is not enough, and persons to whom it is made ought to 
inquiio whether he subsequently became a partner (c). 

20 Tlie estoppel can only be relied upon, and the liability be 
enforced, by poisons to whom the lepresentation has been made 
and who have acted upon the faith of it(£i) A general representa¬ 
tion to the public IS not sufficient unless the iieison giving ciedit 
can satisfy the couit oi juiy that he heard of and acted upon it(c) 

21 The represeniation may be made or communicated either 
by woids, spoken or written, or by conduct, and may be so made 
01 communicated eithei by the 7 »ast-paitnei oi by a third peiaon (J) 


Wntde (1872), L R 4 P C 419, per Sir Montagu Smith, at p 435 , see also 
titles Agency, VoI I, pp 158, 201 , Lstoppel, \oI XIII, p 390, com- 
paio Ohssop V Lolman (1815), 1 Stark 25) 

(t) IVavgA V CatI’er (17i)3), 2 Hy BI 235,246, Bond v Ptttard (1838), 
3 M & W 357 

(a) Ktrluoodv Chcethnm (1802), 2 F AF 798 , Bx p/irte Waison (1815), 
19 Vos 459, 461, PeurocL \ Pemoek (1809), 2 Camp 45, corapaie 
CoiticliHS V UaniHon, (1862), 2 F A F 758, Hardman v Booth (1803), 1 
H A C 803 

(b) See pp 38, 96, pant 

(r) Bout no v Freetk (1829), 9 B AC 632 , compare BeyneU v Lewis, 
Wyld V Llopktns (18iO), 15 MAW 617, 529, and see title Mis- 
KH’iii SI'NTATioN AND Fraud, Vol XX , p 659 

(d) Be Finger, Ex patle Ctntial Bank of London [1892] 2 Q B 633, 637, 
C A , M'lverv //itmOlf (IS12), 16 East, 169, 174,C'arterv Whalley (1830), 
1 B A Ad 11, 14 , Lloyd v Abhhy (1825), 2 C A P 138 The name ol a 
nominal lirm affords no iiifoimatioii with regard to the partq/frs composing 
It, and a party contiaoting with it takes his chance who they may be (Bon 
field V Smith (1844), 12 hi A 5V 405) A repiesentation 8ubi>equent to the 
tiansaotion sued upon is not enough to fix liability on the quasi partner 
(Baudv Planque (1858), I F A P 344), and a representation, limited to a 
particular concern or < lass of business, may not constitute a general partnor- 
bhip ^ 08 to create liability m matters not connected with such particular 
oouaern or class of business (Do Birkom v Smith (1793), 1 Fsp 29) 

(c) As regards the efToot ot notice ot private stipulations between 
poituors, see Oallwai/ (Viscount) v Mathew (1808), 10 East, 264 , Alderson 
y Pope (1808), 1 Camp 404, n , compoie Brown v Leonard (1816), 2 
Chit 120 , Partnership Act, 1890 (53 A 54 Vict o 39), s 8 As to what 
is a sufficient ropreseutaiion, sec Dielmsan v Valpy (1829), 10 B A C 128, 
140 , Ford V Whitmarsh (1840), HAW 53 , Martyn v Gray (1863), 14 
C B (n s ) 824, 839 The hability would arise in the case of a person 
ceasing to bo a partner if he " had done busitieas with the plaintiff before 
as a Member of a firm or had so publicly appeared as a partner as to 
satisfv a jury that the plamtifl must have believed him to be such partner, 
or if he bad suffered the plaintiff to continue m and act upon that behef 
by omitting to give notice that he had ceased to be a partner ” (Carter v 

««/)«!, pof Parke, J , at p 14) “ Each case of this nature must 

4eypeau on its own circumstances with reference to the effect of the defen- 
(laiit’s language and conduct on the plamtifTs mind *' (Imke v ArayU 
(Huice) (1844), 6 Q B 47r. see also Ifood v ArgyU (DiOee) (1844), 6 Man 
& ft ^ 

(/) Ihmiuony Valpy, tupra, at pp 140, 141, Martyn v Gray, aupra, 
at p 839; see Wallet v AskUm, [19021 2 Ch 282 (cycles advcrtisea as 

1 4 . 
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In the latter case the supposed paitner is not bound unless tho 
representation has been made with fais knowledge and assent (if). 
But if he has himself made, or expressly or impliedly authorial, 
such a repiesentatmn, he is liable, although be may not know that 
it has been communicated to the person who has acted upon it (k) 
In the case of a representation by a third person it is suflicient if 
ihe 5 Ma»t-partner has been so desciibed as to bo oleajly identified, 
though his name has not been mentioned and may even have been 
' efused (i) 

In the case of lepresentation by conduct the acts relied upon 
liinst not be ambiguous (/.) A former parinei is not hold out as a 
partner by the meie continued use by the firm from which he has 
retired of a firm name consisting of his burname with the addition 
of the woids “ & Co ” (/) 

The rule of ebtoppel applies to a foimei partner who has retired 
uilhout giving piopei notice of dibsolulion (w) The representation 
IS a continuing one as regards persons w'ho have dealt with the 
old firm unless and until sucii notice is given, but not as regards 
now customeis oi creditois who never knew that he was a pait- 
ner(n) But where, on the deatli of a paitnei, ilio Imsiness is 
(ontinued by the surviving paitners undei the old name, the rule 
does not apply so es to impose liability upon the personal repro- 
‘'ontatives of the lute paitnei for ti ansae tions of the suivivmg 
})aitnerB after his death, even as legaids old customeis or creditors 
uho have no notice of his death (o), and on this giound the 
couit has refused to rcstiain the surviving paitneis from using his 
naine(p) 

22 Where judgmuit has been obtained against a fiiin, execu- 
in^n mav issue ((?) against a person whose liability aiose from 


‘•'Inues cyclpfT’) Ab regards the general distinction between repre«enta- 
tions of intention and of tait, see title Misrepbeseniaiion ani> Fraud, 
\ol XX, p 669 

ig) For V Clifton (1830), 6 Bing 776, 794 AmpiO will bind him, 
df bough it was obtained by promisos of irroftponBibllu or by miBrepr© 
sentation, if the {leraon to whom be w os held out wa* not a party to such 
promises or misiepresontation {Colhngwood v BerheUi/ (1863), 16 C* B 
( V 8 ) 145, Elhn v Schmoeok (1829), 6 Bing 621, Mnddnck v Marfihnll 
(1863), 16 C B (N S )387, affirmed (1864), 17 C B (ns) 829»Ex ('h ) 
In Vice V Anstm, (Lady) (1827), 7 B & C 409, a ^rson was hold not to bo 
liable as partner who erroneously beheved herself to bo auefa, and held 
herself out as such, but not to the plaintiff 
(A) Partnership Act, 1890 (63 & 64 Vict ( 39), s 14(1) 

(i) Martyn v Oray (1863), 14 C B (N 8 ) 824, 841 
(A) Bdmundson v Thompson (1861), 2 F & P 564 

(l) BurcheU v WMe, [1900] 1 Ch 651, C A , Townsend r Jarman, 

[1900] 2 Ch 698, 705, compare v Foimi) (1901), 17 T L B 347 

(m) As to proper notice, see p 96, post 

(») Ex parte Wedson (1815), 19 Ves 459, 461 , TFatiyA v Carver (1793), 
2 Hy Bl 236, Scarf t Jordin^( 1882), 7 App Cas 346, 349, 366 , Eewsome 
V Coles (1811), 2 Camp 617 (foDowed by Kat, L J , m Fraser, Ex parie 
Central Bank of London, 11892] 2 Q B 633, C A ), WtUuimsv Keats (1617), 
2 Starh 290 

(0) Partnership Act, 1890 (63 6e 54 Vict. o 39), s 14 (2), Demynes v 
Nable,Eoutton'$ Case (ISIS), I Met 020,616; Vulha^y v Noble (1917), » 
Mer 008,614. 

(p) Webster v IFshsfer (1791), 3 Swan 490, n 

to) By leave, under K S C, Ord 48, r 8, see p, 46, post- 


Spot, 4 , 
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"holding and, il two persons hold themselves out »s 

partners, they may be jointly adjudicated bankrupts, and, in the 
bankruptcy, property employe in the business may be tr^ed as 
their joint estate, althougn as between themselves it was the 
separate pioperty of one of them (a). 


Part III.—Creation and Duration of 

Partnership. 

Sect 1 —Legality of Partnei ahtp. 

Bub Sect 1 —In General 

23 A paitnership may be illegal either because its members 
exceed the number permitted by statute or because it is formed 
for an illegal purpose An unregistered partnership or association 
of more than ten members carrj ing on the business of banking or 
of more than twenty members cariying on any other business for 
the purpose of gam is illegal (t). 

Although a partnership firm may, subject to the rights of other 
persons, adopt any style or title and may describe itself as a 

company,” it must not assume to be, nor usurp the rights and 
powers of, a corporation (u) 

A paitnership formed for making profits by a business which is 
contrary to public policy, or which cannot be carried on without a 
breach of the common or statate law, is illegal (x) 


(r) See Davt$ v Hyman di Co , [1903] 1KB 854, C A , and p 13, 
ante, p 46, poet 

(«) /i!e Rowland and Grankahaw (1866), 1 Ch App 421, explaued aid 
diBouBsed m Re Pulaford, Rx parte Hayman (1878), SCh D 11, C A A» 
to the doctrine of reputed ownership m bankruptcy in the case of partners, 
see title Bankruttct and Iesolvemct, Vol II, p 175, and the cases 
there cited 

(fl ’Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 1, Hama 
V Atnery (1866), L R 1 C P 148, compare BhmdeUv Wtmor (1837), 
8 Sim 601; Hamaon v Heathom (1843), 6 Man & G 81, and see title 
Companies, Vol V, pp 44. 766 

(«) Re Mexican and South Amencan Co, Onaewood and Smtih'a Caae, 
De Paaa'a Caae (1859), 4 De G dc J 644, C A , Maugham v Sharpe 
(1B64), 17 C B (N 8 ) 443 The fact that shares m the partnership are 
transferable by d^veiy of certificates does not render it illegal (Re Mextean 
and South Amencan Co , Aaton'e Caae (1859), 4 De G & J 320, C A , 
campare Re General Company for Promotion of Land Credit (1870), 5 
Ch 363, affirmed avb nom Renaa (Prmeaaa) y Boa (1871), L K 6 
H L 176), and see title Companies, Vol V, p 764 
(x) But a joint venture for blockade mnnmg u not illegal (Re Graaebrook, 
Sx paria Chavaaae (1863), 4 De G J & Sm 6^). Partnerships formed for 
the following porposes have been held illegal <—^the aale of smagjried goods 
(Bigga v Lawrence (1789), 3 Term Bep 464, oompare WaymSi v. J^nnI 
(1784), 6 Term Bep 699^ and Clugaa v Pendlwna (1791), 4 Tenn Bep 
466) i boolBnaking or betting if earned on oontrair to the Bettiiig Aot, 
16^ 17 Vict c 119) ^iggtnaon v. Smpeon (1877), 2 C P D, 76, 

and, aalo ms^aag oontraoh^ tee title Gamimo and WAOERnra, Vol. XV», 
pp. 267 at tM.) , secret piMbrokuig (Armatrong v. Armatrong, Lewie it, 
Armatr^ (1884), 3 My & IL 46, 64 , Gordon r. Sowden (1846), 12 & 
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6vb>Sboz 2.—Ay«e< of niegalttif, BMot, 

94. An agreement lor an illegal prtnerBhip 'will not ba 
specifioallv enforced, even though partly performed (y), nor can 
damages be recovered for hi each of it (a), and, if the whole pur¬ 
pose of the partnership is illegal the court will not recognise it, or 
enforce any rights which the supposed partnere would otherwise 
have (f>), especially where the parties have agreed, to enter, as 
paitners, mto a transaction which they know to be illegal (c). 

Therefore an action will not lie for an account of profits of illegal • 
underwnting(<i), even though defendant does not plead the illegality, 
if It IB brought to the notice of the court (c), and if the plaintiff’s 
case discloses the illegality of the transaction the court will not help 
him (/) It 18 no part of the duty of the court to aid either m 

Fm 237, H L) PartnenhipB for tmderwntmg were formerly ille^ 

(Btat (1719) 6 Geo 1, o 18, repealed by atat (1824) 5 Geo 4, o 114, on 
this pomt, Mitchell V Ooofcbuma (1794), 2 Hy B1 370, Waiter Brooke 
(1798), 3 Yea 612, KnowUe r Hauqhton (1805), 11 Yea 168, Auhert r. 

Maze (1801), 2 Boa & P 371, Be 8eoU, Ex^rte BeU (1813), 1 M & S 761} 

Kverthr BlocAibume (1817), 2 Stark 66, Booth r JSTo^eon (1796), 6 Term 
Hep 405, Leee r Smith (1797), 7 Term Rep 338) But the pemons 
insured could aue the supposed partners {Brett r Be^wtth (1856), 3 Jur 
(N s ) 31) Au agreement by a solicitor to take into partnership an 
unadmitted person is illegal and void [Wittuime v Jonea (1826), 6 B. & C 
108, where evidence that the agreement was not intended to take effect 
until such person woa admitted was rejected), but it is not illegal for a 
solicitor who holds public oflloes to agree that Itis emoluments shall form 
part of the profits of lus hrm {Clarke v. Btchards (1835), 1 Y & C (ex ) 

,161, Sterry v Chfton (1860), 9 C B 110), or for a solicitor to agree to 
pay part of the profits of Lis business to an unqualified person {Candler 
\ Candler (1821), Jac 225, 231 , Bimn r Gay (1803), 4 East, 190), or 
for a retired solicitor to permit the use of his name by his former partners 
{^ubtn V HoU (1855), 2 K A J 66), and see, further, title Solicitors 
( y) Ewtng r •Oehaldiston (1837), 2 My & Cr 53 As to the uicidents of 
illegal oontrdbts, sec, generally, title Contract, Yol YII, pp 407 et eeq 
As to specific performance generally, see title Specific Pertobmance 
( o) Duvergierr BeWow»(1830), 6 Bing 248, affirmed (1832), 1 Cl &Pin 
39, H L 

(6) Htgmneon r Simpeon (1877), 2 0 P D 76 

(c) DeBegnier Armt«t«ad (1833), 10 Bing 107; Saffenfr Mayar, [1901] 

IK B 11, C A , Holman r Johmon (1776), 1 Cowp 341, Coutij^ v 
Siruih (1807), 13 Yes 642, Leee v Smith (1797), 7 Term Rep 338 

(d) Knoielee r HaughUm (1805), 11 Yes 168, and see title Contract, 

Yol YII, p 487 

(a) Scott V Brown, Boertng, MeNah do Co , Slaughter and May v Brown, 

Doenng, McNab & Co , [1892] 2 Q B 724, C A 
(/) Hedge v Boyal Exchange Aeeurance Corporation, [1900] 2 Q B 214 , 
compare Thomeon v Thomson (1802), 7 Yes 470, and see, generally, title 
Contract, Yol VII, pp 407—409 Where partners are engaged in illegal 
contracts, one of them, who pays the whole of a partnership debt with* 
out the express request of his partners, cannot enforce contribution 
(Patkney v Beynoue (1767), 4 Burr 2069, and Petne r Hamnay (1789), 3 
Term Rep 418, which were to the contrary effect, were overruled by 
Cannon r Bryce (1819), 3 B & Aid 179) Where certam directors knew 
at the time A issuing a prospectus, rdymg on which a person bought 
shares m the company, that the project was impractioable, it was held that 
the plaintiff was entitle only io the relief which he might have had if the 
proieet had been a bubble ab hUHo, namely, to be repaid his purchase- 
mon^ {Harvey v Collett (1846), 15 Sim 332) As to toe disabling effwt 
of ad association bei^ ulegal, see, farther, tities Companies, Yol V., 
p. 787 i Trade and 'hiade UmoES. 
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carrying uut an illegal contiact or m dmding the proceeds rising 
from an illegal contract bettveen the paities to that illegal coukact, 
and no action can be maintained either for the one purpose or for 
the other C^) 

But aftei un illegal tiansaction has come to an end the court will 
interfere to iirevent those who have, under the illegal contract, 
obtiinied money belonging to othei persons on the lepresentation 
that the contract was legal, from keeping that money (g), A 
;-ectiver has been appointed pindente hte where the defendant set up 
a claim, founded on alleged illegality, to the property of a partner¬ 
ship although he had accounted to the plaintiff for many years on 
the footing of partnership {h) 

25 If the fundamental objects of a partnership or society are 
legal, the fact that the ai tides or rules contain illegal provisions 
does not invalidate the whole (i), and, if the objects of the partnei- 
ship can, and arc intended to, be earned out without any breach of 
the common or statute law, the fact that one partner lias been 
guilty of illegal acts in the conduct of the business does not make 
the paitneiship illegal oi piovent an innocent partnei from enforcing 
the paiLiiership obligations (A) 

26 An illegal association cannot be wound up under the 
Companies Acts(i), at any into at ihc instance of a cieditor oi 
shareholder wdio knew of the illegality (;h) 


ig) Si/lrs y Beadon (I87‘)), 11 Ch D 170, per Jjsssel, M R , at pp 193, 
190 111 80 IUO old caBcs a dislinction was diawn between enforcing an 

illegal conirai t and asserting rights to money which had arisen from ifc 
If a paitnirship is not illegal m itself, the tact that the partners ha\e 
evaded a statute is not a bai to an ai tion by one of them against the others 
for an a< count (Sharp v Taylor (1848), 2 Ph 801 , comjiaie Tenant v 
miwtt (1797), 1 Uos & P 3, Faimer v Buseell (1798), 1 lies A P 296, 
Thomson v Thomson (1802), 7 A es 470 , but see lie South Wales Atlantic 
SUamship Co (1870), 2 Ch D 763, 0 A ) 

(h) Bale V Hale (1841), 4 Beav 369 Though the members of an illegal 
ashocialaon luve no corporate rights and do not form a legal partnership, 
they do not lose their legal rights as owneis of property (K y Frankland 
(1863)f Be & (a 276, 0 C R) As to the embeji^lement of property 
beloifging to poisons who are members of an illegal association, see titles 
Companies, Vol V, p 768, Criminal Law and Procedure, Vol IX , 
pp 635, 652,6^3, Prijndlt Societies, Vol XV,p 189 

(i) Collins V. Locle (1879), 4 App Caa 674, P C , Swains v Wilson 
(1889), 24 Q B D 252, C A , and see title Companies, Vol V , p 766 
Where the principal object of an association of more than twenty members 
was til© management audmvestmont of a trust fund, it was held not to be 
lUogal (Smith v Anderson (1880), 16 Ch 247, C A , in which Be 
Arthur Aveiags Association for British, Foieiqn, and Colonial Ships Eg 
jMHs BargroM A Co (1876), 10 Ch App 642. was doubted, and’ see 
K V TTAttmorsA (1850), 15 Q B 600, title Companies, Vol V,p 46) 

^ [1896] 1 Ch 496, Haney y HaH, [18041 

W N 72, following De Mattos v Benjamin (1894), 63 L J. (q b ) 248, and 
dwtm^shing Hiqqinson v Simpson (1877), 2 C*P D 76 

S See title Companies, Vol V, pp 304, 768 
i) Se« cf^ pitod, tit](p Companies, Vol V, p 768, note (a) Bat it 
may be doubted whether the court would not interfere at the mut ance of 
an jjDueimt creditor or shareholder (JDoolan v Mt^and'J^U Co (1877), 
2 App. v»8. 792i per Lord Blackburn, at p 806), see title Coicpanies, 

V 0 7wo« 


Vol 



Part III .— Cefation and Duration or Partnk&sbjf. • tO 

% 1 ^ 


Sect. 2 —Personal CajMutfff. 

27. Clergymen, though generally prohibited by statute from 
engaging in trade, cuay be partneis m films exceeding six peisons 
and in businesses which ha\e devolved on them m certaui specified 
modes («) Contracts made by them as partners are not void(M), 
although they may be trading contrary to the statute^ (o). 


SECT 9. 



Clorgyml^ 


28 Apartneiship between a Biitish subject and an alien, other Aiiona 
than an alien enemy resident in an enemy’s country (p), is valid (q) * 

But if any partner, whether a British subject oi an alien, be 
resident m a hostile country, neither he nor his partner resident in 
England can recover money owing to his film m the English 
"Courts (/) If a duly accredited member of a foreign embassy 
lesident in England, whether a Bntish subject oi an alien, is a 
paitner in an English firm, he cannot be sued in the English 
courts without his consent («), but if he submits to the juiisdiction 
lie 18 estopped from subbequently objecting to it (a) 


29 If a partner becomes a convict, his sliaie m the paitnership coavieis 
18 subject to the Foifeituie Act, 1870(6) 


30 An infant is not bound by a contract of paitnership made iniantt, 
bv him duiing mmoiity But if he agrees with adults to be then 
jiiiitner and subsequently on behalf of the partnership enters into 
(ontracts with thud poisons, those contracts bind bis adult partneis, 
and they aie entitled to insist that the pailneiship assets shall be 
iijiplied in payment of the paitnership liabilities before he receives 
anything (f) On attaining twenty-one the infant may repudiate 
the partnership contiact(d), but he cannot, on such lepudiation, 


» (fl) Plurah^eis Act, 1838 (1 & 2 Vict o 106), ss 29—31 , sec title 
L( CLESiASliCAL XjAW, Vol Xf , p C57 As to the position of Piotostalit 
Noiieonforraiflt ministers, see tbid, p 813 

(o) Lewts V Bright (1855), 4 JL A B 917, Hall v Franklin (1838), 3 
M &W 269 

(p) Ex parte Bouasmaker (1806), 13 Ves 71, Evans v Richardson (1817), 

3 Mer 469 • 

(g) Wells V Williams (1898), I Salk 46 As to the rights and dutfes of 
aliens, see title Auexs, Vol 1 , pp 306 ct seq 
(r) McConnell v Hector (1802), 3 Bos & J* 113, The, Indian Chief 
(1801), 3 Ch Rob 12, compare The Jonqc Elassina (1804), 5 (’li Rob 
297, and The Bortland lUOO), 3 Ch Rob 41 As to commercial domial, 
see titl« CoMLiCT OF Laws, Vol VI , pp 195, 106 
(a) Maeartney v Oarbutt (1890), 24 Q B D 368, Magdalena Hteam 
RavtgeUton Co v Martin (1859), 2 £ & E 94, nee Musutus Btifv Oadban, 
[l,g943 2 Q B 352, 362, C A , and ae© title C'oxstuutional Law, 
Vol VI, pp 431,432 
(o) Ta^rr Bast (1854), 14 C B 487 

(5) 33 St 34 Viet c 23, ss 12, 21, see title Ckiminal Law axd Pro- 
< incRB, Vol IX , p 429, Be Bateman's Trust (1813), L R 16 Eq 366, 
tarr v Anderson, [1903] 2 Ch. 279, C A 

(c) Burgess v. Merrill (1812), 4 Taunt 468, and see, further, title 
lUFAXtS AND ClUEDREX, Vol XVII , pp 63, 66 

(d) Ooode V Harrison (1821), 6 B & Aid 147 “There is nothing to 
preveuA an infant trading or becoming a partner with a trader, and until 
ms oontraet of partnership be disaOlmiea he is a member of the trading 
firm. But it la equaUy clear that he cannot contract debts by such 
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recover b preminm paid by him under a pMtnership oontraol on ^j 
'which he has acted (e), if he has deri'red any real benefit ihe 
contract It is otherwise if there has b^n an entire failure 
of consideration (/). If he adopts the contract and continues the 
partnership after attaining twenty-one, he is liable for the firm’s 
debts contracted dming his minority (<?) An mfant partner who 
commits a wrong, for example, by falsely lepresenting his firm to 
be connected with a stranger’s business, may be restramed by 
injunction and ordered to pay costs (h) so, also, an infant is 
liable in equity for fraudulent misrepresentation (t), as by holding 
himself out as a person of full age (h) 

31 An agreement for partnership or otherwise enteied into by 
a person apparently sane, and not known by the other parties to bo 
otherwise, is binding upon him, although he may in fact have been 
insane at the time, but if the other paities knew him to be insane 
the agreement will be set aside (/) 

32 A mairied woman, A\hether she has separate pioperty or not, 
can enter into contracts {in) She may, therefore, become a partnei 
either with her husband or with other persons, and her contiacts, 
as such, bind hei paitners and the partnership assets (n), but, 
with certain exceptions (o), she is not peisonally liable m respect 

trading ” {Lovell and Chnetmaa v Beauchamp, [1894] A C 607, per Lord 
Herscheu:., L C , at p 611} 

(e) Ke Burrows, Ex parte Taylor (1856), 8 Do G M &G 254, C A , 
Wihony Kearse (1800), Peake, Add Cas 196, llolmes v Blogg {1818), 

8 Taunt 35 

(/) BamiUon v Vaughan-Shemn Elecinccd Engineering Co , [1894] 3 Cb 
680 , oompare Corpe v Overton (1833), 10 Bing 252 

(p) Qooae v Ramson (1821), 6 B & Aid 147 , Ex parte Movie (1808), 

14 Yes 602 “A trading of a sort is deposed to, but"that was during 
infancy , if, however, that trading w as earned on after th4f trader became 
adult, though in a much loss degree, the quantity of tiadmg would not 
make him the less a tradei ” {Ex parte Moule, supra, per Lord Eldok, L C , 
at p 603) 

(70 Woolf V Woolf, [1899] 1 Ch 343 , Chubb v Gn^Rt/w (1865), 36 Bea> 
127,. Lemprtire v Lange (1879), 12 Ch D 676, and see title Infsris 
▲KJ) Obiu>R£N, Vol A.VlI,pp 75, 144 

(0 Me Jones, Ex parte Jones (1881), 18 Ch D 109, 120, C A 

(k) Me Lees, Ex mrie Lees, Ex parte Heatherly (1836), 1 Deao 706 , 

compare Eit parte Watson (1809), 16 Yes 266, and Me Boies, Ex parte 
Boies (1841), 2 Mont D & De G 337 “ But no representation that the 

infant who so trades is of full age anses out of the mere fact of hi'< 
carrying on the trade ” (Me King, Ex parte Vnvty Jomt-Stoek Mutual 
Bankma Aasoetaiton (1868), 3 De G A J, 63, C A ) 

(l) Motion V Camroux (1848), 2 Exch 487, Imperial Loan Co v Slone 
fl8^] 1 Q B 699, C A , see tide Lunatics and Fbbsons of CNSoimn 
Mind, Vol XIX, p 397 As to dissolution on the ground of insanity, see 
p 90, post. 

(m) See title Husband and Wife, Vol XVI, p 411 

(n) Mamed Women's Property Act, 1882 (45 & 46 Vict o 76), e 1 

(e) By the custom of the City of London a mamed woman may trade 
Withm we Ciiy and contract as if she were a feme sole (Ex parte Oarington 
(i:m 1 Atk 206, Beard v (1800), 2 Bos & P 93, 98, Ex Oi . 

M $fiHen, Ex parte (1879), 12 Ch D 484. 48$, C A , see t»tl^ 
a08»4Sn> AMD WiFE, Vol XVI, p 362), and a mSmea womim, wnos* 
hutbiad Is a donvioted Idon {Be BranJks, Ex parte Franks (1831), 7 Bing 
768; Ms 0ms§a, Ex patit Form, eupm}, or is an alien enemy rendwt 
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of her Gonixaets(|7). So far ae she is conoonted, the oontraele «&di 
liabilities of a fbm in whieb she is a partner can only be enforeed, 
80 long as she is under eoTerture, against her separate property 
which she is not restrained (q) from ontidpating (r), whether each 
geparate property is acquired by her before or after the contract or 
liabilify is made or incurred (a) 

A married woman who is in partnership with,her husband 
cannot be made a bankrupt (a), but if she carries on a trade 
separately from him in partnership with others, she becomes subject, 
to the bankruptcy laws in respect of her separate property (h). 

If she advances money to a partnership of whi^ hei husl^nd is 
a member, she may prove m competition with other oreditois (c). 

Shot. 8 — Et'tdence of Formation. 

SubSbot I ^Writing 

33. The formation and terms of a jra^rtnership may be evidenced 
by partnership articles under spal, by an agreement signed by the 
partners, by an unsigned document drafted by one pai tner and 
adopted and acted on by the others (d), and even by an informal 


abroad (Derry v Maaonne (Duoheae) (1607), Ld Raym 147), can oontraot 
aa a feme sole , compare Barden v Keverberg (1836), 2 M &s W 61 (where 
the hueband was an ahen resident abroad, but not an enemy), or where 
she IB hving apart from her husband under a deoiee of ludicial separation 
or a protection order, see tiUe Husband and Wife, vol XVI, p 846 
For oases in which husband and wife were hving apart, but not pursuant 
to any judicial order, see Cecil v Juxon (1738), 1 Aik 278, aaddon v 
tladgate (1858), 1 8w & Tr 48, Lamphtr v Creed (1803), 8 Ves 699 

(p) Marshall v Button (1800), 8 Term Bep 646, Mamed Women’s 
Property Act, 1882 (46 & 46 Vict c 75), ss I, 12, 19 , Mamed Women’s 
Property Act, 1803 (66 & 67 Viot o 63), s 1, which altered the rule hud 
down in PaUmer v (^mey (1887), 10 Q B D 510 , Be Shakesyear, Dedktn 

V Xok*n (1886), 30 Ch D 160, 8coU v Jforley (1887), 20 Q B D 120, 
0 A , and see title Husband and Wife, Vol XVI, p 411 

(q) If she IS restrained from anticipation her contracts may be enforced 
agunst moome which has actuaiiy become payable to Iter, but not against 
future moome which is subject to the restramt when th oontraot is made, 
although she may become a widow, or be divorced before receivi^ it, 
unless she is made a bankrupt, see, generally, title Husband and Wife, 
VoLXVI.pp 368,369, 466 

(r) Mamed Women's Property Act, 1882 (46 & 46 Vich o 75), s 1, 
Mamed Women’s Property Act, 1893 (66 Si 67 Vsct c 63), s 1, WhUUiker 

V Kershcm (1890), 46 <3i D 320, C A , JToftfty v. Hodgson (1889), 24 
Q B D 103, C k , Be Lynes, Bx parte Lester ds Co , [1893] 2 Q B 113, 


C A. 

(•) Mamed Women’s Property Act, 1893 (66 Si 57 Viot o 63b s 1. 
For form of lodgment against a married woman, see Seott v. Morley, 
supra^ at p 132, title Husband and Wife, VoL XVI, p 465 
(o) Be Htdahy, Bx parte Bdshy (1893), 63 L .1 (Q B ) 261 
(b) Mamed Women’s Property Act, 1882 (46 & 46 Vict o 76), s 1 (6); 
see also Be DagneM, Ex parte 8oan and Morley, [1806 1 2 Q B 407, titles 
BanxbuptCt and Insolvbnct, Vol II, pp 9,10, Husband and Wife, 
VoL XVI., pp 363, 363; and see p 40, post 
(e) Be Tuff, Bx parte Bothnyham (1887), 19 Q B P 88 
(<0 Baaer v WetA (I860), I Brew k, Sm. 173; Worts v Pern (1708), 
3 Bro. Part Cas 548 For a ooBeetion of forms of articles of ^rtnership, 
appliMblC to vanons cizcumstanees, see Enoydopiedia of Torms and 
Pieeedoits, Vol. IX, PP ^5* ^ 
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Sbct ^ document initialled by the partners and intended only to form, 
Evidence of instractions for a formal doeament(<') But a partneiship agree- 
FormatloD ment which is not to be performed within a year from its date, for 
example, a partneiship for more than a yeai^, cannot be enforced 
unless it 18 evidenced by writing (/), or there has been part 
peifoimance ((/) 

A document signed by one person only, which would otherwise 
have been invalid for want of mutuality, may become evidence of 
, the terms of a partnership if acted upon (k) 

Proof b/ A partnership has been established by paiol evidence even where 

parol , articles of paitnership weie in existence (i), and an agreement of 

partnership may be proved by parol, although the partnership is 
to deal with laud (A), but an agreement to share the profits of a 
paiticular piece of land, where no other partneiship is shown, 
cannot be so proved (1) 

Sob-Sect 2 —Mode of Dealing 

Mode (if 34 The mode of dealing adopted by partners is evidence of the 

dealing formation and original teiras of a partnership if such terms are not 
set forth in any document Paitners are bound by the duties and 
obligations which aie implied m every partnership contiact if, and 
80 fui as, the expiess contiact does not deal with them (iw) 

Vaiiationof The original terms of a partneiship, even if evidenced by a 
wuttentoims written instrument, may be vaiied by mutual consent, and the 
mode of dealing adopted or acquiesced m by all the partners is 
suiliciont evidence of such variation (a) The lights and duties 

(e) England v Cuiling (1844), 8 Beav 129 

(f) Statute of Fianda (29 Car 2, c 3), s 4, Williams x Jones {1826), 
ft li & C 108, Tomlins V liaadeU (1871), 19 W II 413, see titles CON 
jEACi, Vol VII ,pp 361,365, Deids and Other Instijuments, Vo 1”X , 
p 420 

ig) Baiter v Ifesf (1860), 1 Drew & Sm 173, Crowley x O’Sulhvan, 
[1900] 2 I R 478, see title Contract, Vol VII, pp 379 et seg 

{h) Ileyhoe x Burge (1850), 9 C B 431 

(i) Aldrrsoa V Clay (1816), 1 Stark 405 Similarly admissions made by 
a mrson m a former action that he is a partner {Slnddy y Sanders (1823) 

2 Dew & Ry (K u ) 347), or a verdict on an issue directed to try whether 
lio* is a pai-tnei, may be used as evidence to estabhsh a paitnership 
{Whaielg v Menheim (1798), 2 Esp 008) Even the advertisement of a 
dissolution may be so used {Ex parie MaUJiews (1814), 3 Ves & B 125) 

{k) Cray v Smith (1889), 43 Ch D 208, C A , per Kekewich, J , at 
p 211, Be De Nirols, Dc Ntools X Carlwf, [1900] 2 Ch 410, citing forafer 
\ HaU (1798), 3 Ves 696, Date v Hamilton (1846), 5 Hare, 309, compare 
Esseai v Essex (1855), 20 Beav 442 

(l) (Jaddick v Skidmore (1857) 3 Jur (n s ) 1186 (a colhery), Isaacs x 
Fmns, [1899] W N 261 (a mine), see title Mines, Mimxrais, and 
Quarries, Vol XX , p 544 

(m) Smiih V Jeyes (1841), 4 Beav 503 

(n) Partnership Act, 1890 (53 Si 64 Vict o 39), s 19, England v 
Curhng, tupra , Const v Hants (1824), Turn & R 496, Be Vale of 
Neaiih and South Wales Brewery Co, Keem's Executors' Case (1863), 3 
De G M & G 272, C A , Coventry v Barclay (1864), 33 Beav 1, 
PtUtnq V BtJltng (1866)^3 De 6 J & Sm 102, C A (where the books 
were kept, and certain expenses were paid, otherwise than in accordance 
with tha articles), Austen x Soys (1858), 2 De G, Ac J, 626, following 
Osddes y WaBaee (1820), 2 Bh 270, H L , and see Peat v Smdh (1888). 

’ S T L B. 806 If a ^arol agreement is alleged to vary the artioles so 
as to affeet the money interests of the partners, the intention to produce 
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ci partners as defined by statute may be varied m the aame ^ 

*\^ay(o). 

Sbot. 4 .—Darattoit of Partnership, 

35 Where there is no express agreement to continue a partner- implied 
ship for a definite period there may be an implied agreement to do aRiUmontfcw 
ho(p) The fact that the partners have bought a lease for a fixed 

teim is not in itself evidence of snch an implied agreement (5), nor 
IS the mcurnng of debts (a) The buideii of proving such an implied 
agreement is upon the person who alleges its existence {b), and the 
provisions relied on must be clearly inconsistent with the general 
light to dissolve(c) There is no presumption that a sub-partner- 
ship is to be foi the same term as the principal partnership (d) 

36 If a paitnership is continued beyond the stipulated period TiinoB of 

it 18 governed, in the absence of agreement to the contrary (r), by extensiou of 
the terms of the partnership as they were at the expiration of the 
period, so far as they are applicable to a paitneiship at will ( f), 
such as an aibitiation clause {g), a power to nominate a successor (/t), 
or a right of pre-emption (t) But provisions suitable to an agree- fiovjsioriB 
ruent for a term of years are not so applicable, such as clauses for mupphoftblo 
expulsion y), clauses m the natiue of penalties (A:), and lights of 
})r0-emption (/) The mode of realisation of assets proscribed by an 
agieement for a teira of years may not apply to a dissolution at the 


hiuh au effect must clearly appear by the evidence {Lawea v Lawee (1878), 
9Ch D 88 ) In Maritnaale v Martindale (1865), 1 Jur (n S ) 032, the 
court varied articles of partnership which weie unduly onerous to the 
Ruiviving partner, the new arrangement being more beneficial for infants 
w ho were interested in the estate of a deceased partner 

( 0 ) Partnership Act, 1890 (53 & 64 Vict 0 39), s 19 

(y) Cravoshaif v Maule (1818), 1 Swan 496 For a form of deed con- 
(inuing a partnership, see Encyclopeedia of Forms and Precedents, 
Vol IX , p 68 fi 

{q) Syeisv iSyers (1876), 1 App Cas 174, FeatJ^ergtonhaugh v Feniowk 
(1810), 17 Ves 298, Crawahay \ Maule, supra, Jefferye v Smtlb (1820), 

1 Jac & W 298, 301 Alooek v Taylor (1830), Taral 600, Burdon v 
liarkus (1862), 4 De G F & J 42, C A On the other hand, a lease by 
one partner to his firm expires at the end of the tt/ n fixed for the 
partnership although expressed to be for a longer penod, sec title Land 
LOUD AND Tenant, Vol XVIII, p 458, note (a), see also Poeoek v Oafier, 
11912] 1 Ch 663 

(o) Kvng v Accumulative Assurance Co (1867), 3C B (N^s)16l 

( 6 ) Burdon v Barkus, supra » 

(c) Baxter v Plenderleath (1824), 2 L J (0 8 ) (cu ) 119 

(d) Frost V Moulton (1866), 21 Beav 696 See, as to a sub-partnership, 
p 61, post 

(e) Ntiison V Mossend Iron Co (1886), 11 App Cas 298, Steuart v 
Gladstone (1879), 10 Ch D 626, C A , Essex v Essex (1866), 20 Beav 442 

if) Partnership Act, 1890 (63 dc 64 Vict c 39), B 27 (1), OampbeU v 
GampbeU (1893), 6 R 137, H L , Box v Willoughby (1880), 13 Ch 1) 
863, Daw v Herring, [1892] 1 Ch 284, Essex v Essex, supra, King v 
Chuck (1853), 17 Beav 325 

(g) (hUett V Thornton (1875), L R 19 Eq 699, Cope ▼ Cope (1886), 62 
L T 007 


(h) OuffeT. MuTtaghimi),1L R Ir 411 
(t) Brooks V Brooks (1901). 86 L T 463 
(}) Olarkv Leach (1862), 32 Beav. 14. affirmed (1863), 1 DeC 
409 

(ilt) Hogg V. Hogg (1876), 35 L T 792 
<l) TaUs V (1880). 13 Ch. D 889 


J dcSin 
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end of a gnbeequent partoerehip at will (m); and a surety for om 
of the partners is discharged by the new agreement for partnen^tp 
at will which is imphed by the continuation of the firm (»). 

37 . A continuation of the bnsmess by the partners, or such 
of them as habitually acted therem daring the term, without any 
settlement or liquidation of the partnership affairs, is presumed to 
be a continuation of the partnership (o). 

38 A partnership entered into for a single adventnre or 
undorlakmg lasts only until the termination of such adventure or 
undertaking (p). 

39 A partnership for an indefinite period ma^ be determmed 
at any time by any partner on giving notice to the>t others (q). The 
filing of a bill (0» the issue of a writ, or the delivery of a defence («) 
IS a sufficient notice (t) 


Part IV.—Relations between Partners and 

Third Parties. 

Sect 1 —Power oj One Pmtner to Bind the Piivn. 

SxJB-fli'f’T 1 —daneral rrtru%i>lea 

40 Generally speaking, partners are the agents of each other 
and of their firm for the purpose of carrying on the partnership 
business in the usual wayfo) It follows that piimA fane each 
partner has authority to do all acts incidental to the pioper conduct 
of the husmesB, and that such acts, subject to cestain qualifies* 
tioiis, bind hiB partners and his fitm (i) An act done by any 
partner within the scope of his actual oi imphed authority rendeis 
the other partners liable to persons dealing with him as representing 
the firm(c) 

A sleeping partner is bound by contracts made by the ostensible 

(f»i) Woods V Lamb (1866), 36 L J (CH ) 309 

(n) SmaU v Omjtm (1804), 18 Jur 731, and see, generally, tiHe 
Gdakaktee, yol XV, p 646 

(o) Partnership Act, 1890 (63 & 64 Vict. o 39), e 27 (2) 

ip) Ibid , B 32 (b), see Beads v lienOey (1868), 4 K At J 666, MeOUan 
V Kmirntd (1874), 9 Ch App 336, see Encyolopsedia of Forms and 
Precedents, Vol IV , p 176, vol IX , p 600 

(50 PartnArslup Act, 1890 (53 & 64 Viot o 39), s 26 (1) For a form, 
see £iioyolop«»dia of Forms and Precedents, Vol IX , p 603 

fr) mS^pherd v AOen (1864), 33 Beav 677 

(«) 5yer# v 8yer$ (1876), 1 App Gas 174 

(1) As to the date from which dissolution will be ordered, see Xaion 
Teeedd^ (1881), 17 Ch 1) 629, C. A *"* There u no teofanicahty, no magio 
M ^ mode of expression '* {8yer» v Syert, supra, per Lord Caieh«, 
La*C# 9 ftt p 18S) 

(a) Partnership Aot, 16^ (W At 64 Vwt c. 39), s 6. Bonus 

Assttrmlee Corporatton, Ltd, v Paterson, [1902] 2 Ch 404 

i ^ Viot c 39), s. 6. BretM v Welbam 

4 Ix^ 623 As to the qualifications, see pp. 26,33, post 

. {» 8)122^; compare Psrtnenfajp 

Act, 1890 (63 A 64 Viot e. 39), s 6, p 82, poet. ™ 

7 
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partners in the ordmaiy coarra of the partnership biuu&e8s(4 |), Imt. i;' 

> A partner cannot liability by merely giving notice that he FjMieret 

has sold hu share in the business -when he has not in fact done so («). Ow 
The death of a partner does not preclude the surviving partner or 
partners from drawing on the partnership aooonnt(/). th»l»l|f ^ 

41 If, however, a partner’s authority is limited by express Umitsd > 
agreement, the other partners, whether active or sleeping, are not wthority. ^, 
liable to a person dealing with him who has notice of such limita< 

tion (g) But the express or implied authority of a partner cannot ^ 
be limited by a private arrangement between the partners, of which * 
the person deaUiig with the partner has no notice (h), except where , 
the limitation is imposed upon a partnei who is not known or believed 
by such person to be a partner (t) 

An agreement by one partner to transact business in an unusual 
na}' does not bind bis partners who have not authorised and have 
no notice of such agreement {k). 

42 A paitner cannot delegate his authority without the consent DolasatioD ol 

of his partners (I) authority 

Sub-Skot 2 —Inttancea of Implied AuUnordy 

43 The implied authority of pai tners extends to all matteis neces- Extent of 
saiy for carrying on the business of the farm m the usual way in 

which busmesscs of a like kind are carried on {m) But it only extends ® 
to transactions m the usual course of the partnership business (n) 

Where the nature of the partnership busmess has been defined or Atioaoy 
[igieed upon, no partner can compel the others to embark in a braitM to 
different business (o) Nor can a change be made in the nature 


(d) Beckham v Brake (1841), 9 M & W 79 

t«) Ftoo V 0 Fleming (1827), 1 Y & J 227 It would be otherwise if 
tiie notice we 9 « held to amonnt to an unqualified restriction of future 
liability {tbtd ) 

if) Backhouse v Charlton (1878), 8 Ch D 444 

( 9 ) Partnership Act, 1890 (53 & 64 Vict o 39), bm 8 , see note (q), 
p 33, poet, and Aldereon v Pope (1808), 1 Camp 404, 

(A) Edmunds v Buehell (1865), L R 1 Q B 97 , compare Hambro v. 
Burnand, [19041 2 K B 10, 0 A • 

(i) Partnership Act, 1890 (63 & 64 Vict o 39), s 5 It was said in 
B oMea/u v Fenwick, [1893] 1 Q B 346 (a case of agency), that an undis¬ 
closed principal was hable for tho acts of lus agent, although the latter 
was neither Wd out as such, nor expressly auloonsed, bilt the dtotum 
must bo regarded as of doubtM authority , and see Kxnahan dk Co , Ltd , 
y Parry, [1910] 2KB 389, reversed [1911] 1 K B 459, C A 
(k) Btgnold v Waterhouee (1813), 1 M & 8 266 (agreement to carry 
parcels free of charge), 

(i) Be Bobvneon, Bx parte Eoldeworth (1841), 1 Mont D Sc He O 476 
(m) Kxrk v Blurton (1841), 9 M, & W 284, referred to m Forbes v 
MarshaU (1866), 11 Exeh 166. and in Btephens y Reynolds (1860), 6 
H & N 613, per Mabtim, B , at p 617 , StehoUon y Ktckette (I860), 2 
L & £ 497, see Wetkersheimfs Oaee (1873), 8 Ch App 831; Fxememn 
y Ftanarvn (1889), 43 Ch. D, 198. C A. (acceptance of shares) As to the 
unpfaed anthonty of a partner to insure, see title Imsuramcb, Vol KVll, 
pp 364, 365 

(«) HosleAam v Young (1844), 6 Q, B 833 A bill given by a partner 
m regpeet ol taransaetions not relating to the partnership does not rmider his 
partners liable {Re Prothero, Ex parte Agaee (1792), 2 Cox, Eq. Css 312) 
(o) Rahueek v. Irving (1824), 2 Coop, temp Cott 8681 #.#, by addtof 
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of the partnership business withoat the consent of all the 
partners (p) ’ 

44 A pattner in a mercantile or other firm has no unphed 
authoiity to execute deeds on behalf of the firm (9), nor does the 
implied nuthoiity of a partner extend to acts not usually incidental 
to the 8co[)o of the paitnership business, for example, the giving 
of guaiantees by a member of a mercantile firm(») A guarantee 
bignod by one partner in the name of the firm does not bind 
Uic other partneis unless it is in the regular line of business of 
the firm, or unless he has their express authority to give the 
guarantee (»), and a continuing guarantee given to 01 for a firm is, 
in the absence of agieemont to the contrary, revoked as regards 
future transactions by any change in the constitution of the fiira(0 

45 A partner m a mercantile film has implied authority to 
draw, accept, and indorse lulls of exchange and othei negotiable 
instiumenth on behalf of his him (a), and the firm is liable although 
the tiansaction is fraudulent and unauthorised, if the holder has 
no notice of siuh fiaud(/#) But this implied authority does not 
extend to fiinis which are not mercantile partnerships, such as 
solicitors (r), or commission agents (d) The fact that a bill is given 
for a partnei’s private debt laises a piesiimption tliat he hod no 


Tnanitc ineuiranoo to life and fire insurances {Singleton v Knight {1888), 13 
App ('as 788, P C ) 

(;j) Paitneiship Act, 1890 (53 & 64 Vict c 39), s 24 (8), see p 49, 

{q) Ilamson v Jackson (1797), 7 Term Bep 207 , Marehunt v Morion, 
Pown & Oo , [1901] 2KB 829 But. although a deed executed by one 

} )artucT who has implied authority to borrow money may not be valid as a 
pgal mortgage, it may create a good equitable Beounty (jBc Boqd, Ex ^rle 
Bosnnquet (1847), De G 432, lie Briggs d. Vo, Ex ‘pnrttk Wright, [1900] 
2KB 209), and see Partnership Act, 1890 (63 & 64 Vict c 39), e 6 
Ah to deeds executed by a partner m his own name, see p 32, 'frost 
{}) Duncan V Xotendes (1813), 3 Camp 478, Ilaslehamv rount; (1844), 
6 Q B 833 , Brettel v Wilhams (1849), 4 Exch 623 

(») Vrawfordv Stirling (1802), 4 Esp 207, Sandtlands x Marsh {1819), 
2 B«.& AW 673 , Brettel v Wtlltams, supra, Be Smith, Fleming & Co, 
Erparte llardinq (1879), 12 Ch D 667, 657, C A 

(t) Purtnciship Act, 1890 (63 &, 54 Viot c 39), s 18, see also title 
OlTABANrJiE,^ \ 01 XV, PP 498—601 

(n) Harrison v Jackson, supra, at p 210, Williamson v Johnson 
(1813), 1 B &C 146, and see title Bills of Exchanoe, Pbouissory 
INOIES and NrOOTlABLE INSTRUMENTS, Vol 11, p 492 

({*) H'wetaon v Eaeton (1863), 8 L T 637, Sutton v Gregory (1797), 
Peake, Add Cas 160 Arden v Sharpe {1791), 2 Enp 624, Hogg x Skeen 
(1865), 18 C B (n 6 ) 426 Musgravex Droie (1843), Dav & Mer 347 
XaiM'V Williams (1692), 2 Verm 277, Garland v Jacomb (1873), L R 8 
Exch 216, Ex Oh t Bunarsee Pass v Gholam Hossetn (1870), 13 Moo 
Ind App 358, 363, WcUs x Masterman (1799). 2 Esp 731 
(e) Uedley X Bainbndqe {1842), 3 Q B 316, ^rlandx Jacomb, supra 
Nor has a partner m a firm of sohoitors imphed authonty to give a post 
dated cheque {Forster x Mockreth (1887), L R 2 Exoh 163) As to 
solieitoi-i generally, see title Solicitors 
(d) Faie» v Dalton (1868), 28 L J (EX) 69, and see, further, title* 
Auction and ArcrioNEEiis, Vol I, jp 621, Bills op Exchange, 
PBOiassORT Notes and Negotiable Instruments, Vol IL, p 492, 
note (n), 



Part IV.—Bslations between Fi^arKERs and Thibd PARnEs. lit 

* 

authonty to sign the name of the firm for that purpose and thmwB Siot i 
• the burden of proving each authonty on the holder of the bill(«); P«fwr <A 
and the holder of a bill purporting to bmd a firm vnll be restrained Fiftalir 
fiom negotiating it if he knows that it is m fact unauthonsed or . 
fi audulent (J ) thejreal. 

46 The implied power of a partner extends to the boirowiug noirowiog 
of money for the purposes of the business, where the business is «‘o«6y 

of a kind that cannot be earned on in the usual waj 'without such 
a power(jf), but not for the purpose of providing the capital to 
be contributed by any individual partner (/i) Where the limit of 
contribution is fixed by express agreement among the poitners, a 
paitnei cannot, at all events as between himself and lus paitneis, 
bind them by borrowing beyond the stipulated sum (t). 

47 A surviving partner can give a valid secunty on the partner- Pledging 
ship assets for a debt incurred before the death of his partner (i), 

nnd a paitner has authority to pledge the paitnership piopeity for 
paitnership purposes after, as well as befote, dissolution,in the cuinse 
of winding up the busniesa(/) But aftei the appoiiitmont of a 
loceiver by the court, a pnitner, who lias boon a party to the older 
appointing him, cannot deal with the partneiship assets so as to 
aeate a valid security (m) 

48 An attempt by a partner to pledge the firm’s ciedit for a I’ldgmif 
piupose apparently not connected with its oidinary business does 

not bind his partneis unless he has then expioss authority (/r) aispthfor 
iheiefoie a partner who holds shares as tiustoo for his firm cannot pmatedobt 
gi\e a valid charge upon them for his private debt to a lender who 


(c) Frankland v M'Gusti/ (1830), 1 Kuapp, 274, P C , Levernon v 
Lane (1862), 13 C B (N s ) 278 , Ridley v Tayloi (1810), 13 East, 176 
[f) Ilood V Aston (1826), 1 Russ 412 But if taken bond fide wilhoni 
f>ttcn knowledge at the time, subsequent knowledge of the niisoonduct of 
the partner in giving the security is unmaienal {Swan v Steele (1806), 7 
1’at.t. 210) 

{q) Eg, an ordinary trading partnership {Dank of Auntralafua v Dretllai 
(1847), 6 Moo P 0 V 152, 194 Fisher v Tor/lcr (18 <2), 2 Hare, 218) 
\s to mining partnerships, see Dtffctnsow V Vol/iy (1829,, 10 B &C 128, 
Rtcletls V liennett (1847), 4 C B 686, and cases there cited As to 
borrowmg, for the purposes of the firm, by a partner m his own natne, 
see p 33, post , see also title Moutoaoe, VoI XXI , p 94 
(A) Qreenslade v Dower (1828), 1 Man & Ry (k b ) 640 , 

(t) Be Worcester Corn Exchange Co (1853), 3 lie G M & G 180, J87 
\k) Be Clough, Bradford Commercial Banking Co v 0«re (1885), 31 Ch D 
324 

[l) Partnership Act, 1890 (63 & 64 Vict o 39), a 38, Butchart v Dtesser 
(1853), 4 De G M & G 642, C A , Brown v Kvlger (1868), SHAN 
853, Be Liiherland, Ex parte Howden (1842), 2 Mont D & De G 674, 
Bi Bourne, Bourne v Bourne, [1906] 2 Ch 427 But, though he has 
authority to pledge the partnership property, this does not enable him to 
bind his partners personally {Blame v Jlolland (1889), 60L T 285, P G ) 
nor are the other partners liable if the advancers have been made solely on 
the credit of the borrowmg partnei and not on that of the partnershifi, 
aud ^e apphcation of the money to the purposes of the partnership does 
not per se make it hable {Emly v Dye (1812), 16 East, 7 , SmiJIh v Craven 
(1831), 1 Or & J 600) 

(m) HtOsv £eeve<(18S2),30W R 439 . affirmed, 31 W B 209, C A 
(a) Partnership Act, 1890 (53 A 84 Vict c 39), s 7 , see also title 

Hobtqagk, Vol. XXI, p 95 
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knows that they belong to the firm (o). But he can g^ve a ehaa^ 
on partnership property for his own debt to a person who has no 
notice that the property is not his own(p), and, pnmd fam, a 
bond fide lender to a partner on the credit of.the partnership is 
entitled to assume that the transaction is for partnership purposes 
and authorised, unless he has notice of suspicious circumstances 
which ought to put him on inquiry (q) A partner who has 
pledged the firm’s assets for his pnvate debt cannot sue, as a 
member of the firm, to set aside the transaction (r). 

49 A partner has implied authority to receire and give a good 
dischaige for debts due to his firm, but not for a debt owmg to one 
of his partners in his personal capacity (a) The appointment, 
however, by partners of a person to receive debts due to the firm 
does not revoke the implied authority of any partner to receive and 
give a valid receipt for such debts (6) A payment by a debtor of 
the partnership to one of the partners is pnmd facte a payment to 
the partnership (c). 

50 A partner has also implied authority to release a debt 
owmg to his firm(d), even where it is released by deed executed by 
him “ for self and partner "(e) But a covenant not to sue by one 
partner only does not release a partnership debt(/), and a partner 
cannot set off a debt owing to himself by way of release of a 
partnership debt so as to bind his partners in equity (p) A 
release, not under seal, of one paitnei by a cieditor of the firm does 
not necessarily release the other paitners (h) , but a release, by 
receipt, of one debtor on a joint and several judgment debt has 
been held to release his co-debtor, where there was no ground for 
importing into the document an intention to reserve rights agamst 
the co-debtor (t). In the absence of fraud one partner^may release^fa 

(o) Wilktnaon v Eykyn (1866), 14 W E 470 ’ 

(p) Bdbav Byland {1819), Gow, 132, Tapper v Haythome {1815), Govr, 
136, n But such assigument is subject to the paitnerslup debts {Young 
V Keighley (1808), 16 Yes 667) 

(g) OkeU v Eaton and Okell (1874), 31 L T 330, Loyd v Freshfield 
(1826^, 2 C & F 326 , Bevd v Holltmlied (1826), 7 Dow & Ey (E b ) 444 
(r) JBrownngg v Bae (1860), 6 Exoh 489 But an mnooent partner 
may obtain equitable relief {Midland Bail Co v Taylor (1862), 8 H L 
Oas 761, Ptercyy JPunney (1871), L E 12 Eq 69) 

(a) Powell V Broadnurst, [1901] 2 Ch 160 With regard to an equitable 
chaige vested m two joint tenants, see Matson v Dennis (1864), 4 De G J. 
& Sm 346, C A 

(i>) Bnstow and Porter v Taylor (1817), 2 Stark 60 
(c) Moore V Smttk (1861), 14 Beav 393 

{d) Bawkshaw v Parkins (1818), 2 Swan 639, and see title Comibact, 
Vol WI , p 456 

(e) Wtikmson v Ltndo (1840), 7 M & W 81 

If) Walinesleyy Cooper(1839), 11 Ad &E1 216, EitUony. Eyre {1816)t 
6 Taunt. 289 

l«) Pisrey v Fynney, supra, Kendal v. Wood (1871), L. E. 6 Exoh. 
248, EXi Ch. 

(i) Re Ainiiiage, Ex panie Good (1877), 6 Ch D 46, C A,; e a , where 
the surrounding cireumstanoes show that the release was hmitea, see Be 
S. W A^JlOOl] 2KB 642, C A„ per C/OLLIns, L J , at p 662 
MReE W A, supra, and compare title Guaxuktbx, Vol XV„ 
p. 669. 



Part IV.— BKLATtoRs bistwbibn Par^^iisrs and Tm&D fASsass. 


cause of action in whidi lie and hie partners are pluntiff8(h); hut i., 

' he most have express authority to consent to lodgment (0, or to Power oi» 
babnut a dispute to arbitration (a), or to oompromise an action (b). 

A managing partner has implied authority to defend an action 
against the firm in relation to the partneiehip business (c). 

51 Each partner has implied authonty to pay debts owmg Paymrnt^ ' 
by the firm. Part payment of a debt by a partner may be presumed 

to have been made by him as agent of the ^m, and m*ay, therefore, 
pi event a Statute of Limitation from running in favour of his 
paitners(d); hut part payment by a oontmumg paitner after* 
dissolution or other determination of the agency cannot generally 
be set up agamst a retired partner who pleads the statute (c). 

Payment of interest by continuing partners has, however, been held 
to bind a retired partner where it was really made on his behalf (/). 

52 A general power of attorney m favoui of one member of a Powew of 
hrm does not confer any authority on his partners (<jf), but a 

power of attorney by one paitner to auothei, authorising him to 
sell all or any of the douoi’s property, enables him to sell the 
partnership pioperty(ft) Two poweis of attorney (1) to do certain 
acts for him, including in geneial terms the indorsement of bills, 
and (2) to accept bills, given to his wife by a person who cairied 
on business on his own account and also in pai tnerahip with others, 
were held not to authorise hei to accept bills foi the purposea of 
the partnership (i) A powei of attorney for the purpose of exercis- 
mg the powers and privileges undei a specified deed of partneiship 
has been held not to authorise a notice of dissolution and an assign¬ 
ment of the partnership assets (/c) 


(k) Arton v Booth (1820), 4 Moore (c p ), 192, Barker v Eiohardton 
(1927), 1 Y & J| 362 , Furmval v Weston (1822), 7 Moore (o p ), 366 

(2) Hambtdae v De la Orouie (1846), 3 C B 742 , oomparo Munster v 
Co® (1886), lOApp Cas 680 

(а) Adams y. Banikhart (1838), 1 Or M & R 681, Stead v Salt (1826), 
3 Bmg 101, Be Crowder db Co , Ex jtarle Nolte (1826), 2 G1 & J 296 , 
Hatton y Boyle (1868), 3 H & N 500 In Thomas y Mherton (1878), 10 
Ch D 186, C A , the co-partners were bound by aoquicscenoe 

(б) Crane y Lmis (1887), 36 W R 480 A release m compron^pe of 
an action against one partner for damages for a joint tort may release all 
the members of the firm (Howe y Oliver (1908), 24 T L R 781, Brvns- 
mead y Hamson (1872), L. R 7 C P 647, Ex Ch ) 

(c) Tomhnson v Broadsmvth, [1890] 1 Q B 386, C A 

(d) Ooo&wm y Barton (1880), 42 L T 668, C A , see title Limitation 
OF Actions, Vol XIX , p 74 

(«) Watson y Woodman (1875), L R 20 £q 721 It would be different 
if the partnership was dissolved upon terms which expressly or imphedly 
created an agency (dnd , at p 730) 

(/) Be Tucker, Tucker v Tucker, [1894] 1 Ch 724, affirmed [1894] 3 
Ch 429, C A , compare Friend y Young, [1897] 2 Ch 421, and see title 
Limitation of Actions, VoL XIX, p 74, Mercantile Law Amendment 
Vet. 1866 (19 & 20 Vict. c 97), ss 13, 14 

(g) BdiMston V. Wnght (1807), 1 Camp 88, nor does it generally impose 
any liability on the firm for hu wrongful acts in the exer^e of the power 
(Chiton y Cooke <& Sons (1877), 37 L T 607) 

(h) Hawksley v Outram, [1892] 3 Ch 359, C A 

(t) AUwood y Mimmngs (1827), 7 B 6e C 278, compare Jacobs v. 
Moms, [1002] I Ch 816, (J A 

(k) Harper v GodseU (1670), L R. 5 Q. B 422 
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Sub-Seot 3 —Wrongful Acts 

53 If a partner, acting in the ordinary course of the partner, 
ship business, or with the authority of his partners, commits any 
wrongful act causing loss or injury to a third pferson; or, if acting 
within the scope of his apparent authority, he receives and 
misapplies, or the fiim receives and any paitner misapplies, money 
belonging to a third peison, the firm is liable (1) 

All the members of a firm are liable for the wrongful acts of a 
partnei which aie committed m the ordmaiy course of business as 
‘earned on by that particular farm, although the transaction in 
question may not be within the usual scope of similai busiuesses (m), 
01 to secure an object which would be within the ordinary scope 
of the partnei ship business, if attained by legitimate means («), but, 
m the absence of special circumstances, they are not liable for the 
fiaud of one jiaitner committed otheiwise than in the oidinary 
course of the partnership business (o) The lule extends to damage 
caused by the negligence of a paitnei m the oidinary conduct of the 
partnership business (/j) 

54 Innocent paitnors in a firm of solicitors are liable for a 
hand committed by then partner in tiansaeting legal business (q), 
and for payment ot the costs of an action commenceil andpiosecuted 
by one paitner, without his partnei’s knowledge, m the name, but 
without the autliority, of a plaintiff (») 

If a membei of a faim of soluitois, acting foi the vendor on a sale 
ordered by the couit, leceives a deposit from the auctioneer and 
absconds with it instead of paying it into couit, Ins paitners aie 
liable (s) An innocent paitnei where the other paitneis, acting 
under a joint and seveial power of attorney in favour of all the 
paitneis, misappiopiiale funds belonging to a customer, is liable to 
the customer (n), and the same lule applies to any mohey paid by a 

(l) Partnership Act, 1890 (63 & 64 Viot c 39), sa 10, 11 , De Rtbeyre 
(La Maiqmse) v Barclay (1856), 23 Beav 107 As to liability in general 
for toit see title Tort 

(m) Rhodes v Moulss, [1896] 1 Ch 236, C A 

(n) Bamlyn v Houston & Co , [1903] 1KB 81, 85 C A 

(o) .Ilv4jhps V Twtsden (1886), 34 W R 498, see Cleather v Tmeden 
(1884), 28 Ch D 340, C A “This is conceded to be beyond the scope of 
the Ibusmess of sohcitors, though, of comse, it may be brought witlm it 
by special circumstances ” (tbid, per Bowen, L J , at p 349) 

(p) Ashworth v Btanwix (1861), 3 £ & E 701, Melhrs v Show (1861), 
1 B 5z: S 437 As to the pnnciples of hability for negligence, see titles 
Misrepresentation and Fraud, Vol XX, p 713, Negligence, 
Vol XXI. pp 433 et sea 

(0 Brydges v Branfill (1841), 12 Sxm 369 So lomt owners of a patent 
are halfio for the fraud of one of them (iovcB V BTim (1837), 2 Y &C (ex) 
46, 478, 481) As to ownership of patents, see title Patents and 
Inventions, pp 130, 183 et seg , post 

(t) Norton V Cooper (1866), 3 Sm &G 376, and sec title Solicitoes 

(«) B%ym V Bree (1882), 30 W R 278 But compare Be Lawren^, 
JSx parte liurdon (1864), 2 Sm & 6 367 (where the client had so acted as to 
render it improbable that the innocent partner w ould have notice of the 
transaction), Ducon v Wtlkwson (1869), 4 De G & J 608, C A. 

(a) NodJw V Lee (1843), 6 Beav 324, Marsh v Keaitng (1834), 2 Cl. Si 
Tm 2m,U.h , Retd V Rtgby & Co , [1894] 2 Q B 40, &t AvAyn v 
Bmart (!867}, L R 6 £a. 183 . affirmed (1868), 3 Ch App 646 
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client to one partner o! a lirm of solicitors or bankers who are sbct. l 
acting for him for any specific puipose connected with the business Power M 
which he entrusts to them (b) (hie 

Partners m a firm of solicitors are, however, not liable for the 
fiaad of their partner who, without then knowledge, wiongfully 
converts to his own use trust money properly invested m his name FonS« w, 
as trustee (c) It is otherwise if the tiust money is used for the rooeivedlty 
purpose of the fiim with the knowledge of the othei partners (d) 

Wheie a firm of solicitors acts for trustees, and one member of the ^ 
him so acts as to rendei himself a constructive trustee, his partneis* 
aie not liable for his defaults in that character as distinguished 
from defaults as a solicitor (c) so when one of the members of the 
film 18 an expiess trustee (J ), and if a solicitor lakes a conveyance 
of property to himself at the lequest of a client without the know¬ 
ledge of hiB partners, they are not liable foi his fiaud in dealing 
with the propelty ( 9 ) 

55 Innocent paitners are liable for the misrepresentations of one Minnpre- 
of their jiaitneis in matters connected with the ordinary business of bunution 
the him (h) 

(b) Dundonald {Earl) v Slaslerman (1860), L R 7 Eq 604 (solicitors), 

Bishop V Jersey {Countess) (1864), 2 Drew 140 (bankers) Where money 
belonging to a client was paid to the ciodii of a firm of solicitors for invest¬ 
ment on a specified mortgage, and one of the partners, without the know¬ 
ledge of his partner, appropriated the money and falsely represented to the 
client that the mortgage had been executed, the innocent partner was hold 
liable to replace the money {Blair v Biomley (1847) 2 Ph 364 , Moore \ 

Knight, [1891] 1 Ch 547 , Sawyer v Goodwin (1867), 36 L J (on ) 578 , 
but compare I-'fumer V Grcyory( 1874), L R 18 Eq 621), but it is no part of 
the ordinary business of a fiim of solicitors or bankers to receive money 
belonging to a chent for reinvestment generally, as distinguished Irom a 
specified mvestment, on the payment on of a mortgage, and, if one paitner 
does so and raSiappropnatcs it without the knowledge of his partiicis, they 
aie not hablb {Sims v Brutton (1850), 6 Exch 802 , Bovrdillon v Roche 
(18.)8), 6 W R 618, compare irt/Zrt V Chambeis (1778), 2 Cowp 814, liar- 
many .7o/tn«o«(1853),2E &B 61, Eagerv jKorrics (1802), 31 Beav 679) 

(c) Ooomer v Biomley (1852), 5 De G & Srn 532 

{d) Partnership Act, 1890 (53 & 64 Viot c 39), 8 13 \1), Re Moxon, Ex 
parte Heaton (1819), 13uck, 386, Re Harford, Ex purtc Povlson (1844), 

De G 79 But the meie fact that the trust property has been used pi the ^ 
business or on account of Ihe Him by one partner who is the trusk'e is not 
sufficient to render the other partners hahle (^Partnership Aof, 1890 (63 & 

54 Vict c 39), 8 13, and as to Lability of mcofning partners, see Tuyford 
V Trail (1834), 7 Sim 92), unless they have notice U^aitnerslup Act, 1890 
53 & 54 Vict c 39), s 13 (1)) 'Where the othei partneis aie implicated 
in the breach of tiust, tlie habibty ansing thereout is not merely )omt, 
but 3 oint and several {Blyth v Fladgale, Morgan v Blyth, Smith v 
Blyth, [1891] 1 Ch 337, 353, Re Aeraman, Ex parte Woodw (1843), 3 
Mont D & De G 399) Nothing in the Partnership Act, 1890 (63 &. 64 
Vict c 30), 8 13, affects the right of the parties defrauded to follow and 
recover the trust property from the firm if still in its possession or under 
its control {ibid , s 13 (2)) 

(e) Mara v Broxene, [1896] 1 Ch 199, C A , compare Be Btddulph, 

Ex parte Burton (1843), 3 Mont D & De G 364, Palmer v 8 (1907), 

51 Sol Jo 863, and see title Tbusts and Trustees 

(/) Be Fryer, Martindale v (1867), 3 K & J 317 

( 0 ) Tendnng Hundred Waterworks Co v Jones, [1903] 2 Ch 616 

(A) Ba/pp V Latham (1819), 2 B & Aid 796, and see title Misrepre¬ 
sentation AND Fraud, Vol XX, p 712 
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Sect i One parfiner ib not bable for the trespass of another unlesa eozn> 
Power of mitted with bis knowledge or ratified hy him (i) II a partner 
(tee Partner mahciously piosecutes a person for stealing the partnership pro- 
to perty, it would seem that neither the firm nor the other partners 

the Firm hable to an action for malicious prosecution and wrongful 
Tiespaas imprisonment merely because the property was partnership 

Mftliciou* propel ty (a) 

prosectttioii A paitnersfaip fiim cannot acquiie pioperty in goods obtamed 
Good* by the fraud of one partner to which the rest are not privy (b). 

obtaJDod • 


by fratul 


Sub-Sect 4 —Acta done by Anthortaed Peram m Name of Firm 


Oonnii*^ 66 All the partners of a fiim are bound by acts and instiu- 
ments done and executed in relation to the business by any person 
duly authorised, whether a partner or not, if done in the firm’s 
name or with evident intention to bind the fiim (c) A deed 
executed by one partnei for himself and his partner m the presence 
of the latter binds both(d) 


Sub-Sect 6 —Atta dime tn Name of Indwiiunt Partner 

Bxcoation 67 One paitner cannot bind the otheis by a guarantee appa- 
ofdwumciu” unconnected with the partnei ship (p) , but he may do so 

’* where a mutual authority is pioved by a pievious course of piactice 
of, or by adoption of, the partners, or by the usage of similar 
partnerships (/) An approval of a diaft agieement signed 
bj one member of a firm may bind the other partners (p), and 
a contract for a lease signed by one partner has been held to 
bmd the others, wheie an analogous parol contract had been 
enteied into and possession taken by all(/t) A biU drawn on 


{%) Peine y Xiamont (1841), Car &M 93, and see title I^ssfass 
( a) AibucJcle v Taylor (1815), 3 Dow, 100, and see, gonerally, title 
Malicious Prosecution and Procedure, Vol XIX , pp 669 et eeq 
(/») Ktlby V Wtlaon (1825), Ry & M 178, per Abbott, CJ, at 

p 181 • 

(o) Partnership Act, 1890 (63 & 64 Vict c 39), s 6, see cases m 
note (1), p 33, post But the general rules of law rolatmg to the execution 
of deeds and negotiable instruments are not affected by this piovision 
(Partnership Act, 1890 (63 & 64 Viot o 39), s 6), see titles Bills of 
Exchange, Promissort Notes and Negotiable Instruments, Vol II, 
pp 469 etseq . Deeds and Other Instruments, Vol X , pp 366 eeq 
(d) Ball V Dunstemlle (1791), 4 Term Rep 313 , Bum v Bum (1798), 
SVes 673,678 But usually an authority to execute a deed must be given 
by deed {8Uml%te v Eggmgton (1816), Holt (N p ), 141), see title Deeds 
AND Other Instruments, Vol X , p 363 
(s) JUancon V Xowndes (1813), 3 Camp 478, Haslehomr r<mnp (1844), 


(/) Brettd v. Wtttiam (1849), 4 Exch 623, 629, 630, where Bx parte 
Oaraon, (1808), 16 Ves 286, is commented on 
(f) Brogden V. Metropohian Bail Oo (1877), 2 App Cae 666 
W Bham V MiBtgan (1856), 22 Beav 606, and all the partnim are 
imble JOT the gOB supphed to the place of busmess although leased to one 
n i I Oashght and Coke Co v SvMda (1826). 2 

0 8Bo). A oeed Signed by one partner only, not as an escrow, may 

others {Bowker v. Bwdehm (1648), 
11 M. ds W, 128, and see Cumberlege v Lawam (1867), I C B (M. «.) 
709, Lateoriii y Qumty (1803), 9 Jur (n s.) 802). ' 



P4ur IV.—HiiiiATioNs BE^wBKK Faiw^jehs and farki) t^AntlEs. . 

) 

H firm, (Mfid accepted by one {Mkrtner in the firm's name and in his 1< 

• own may hind the firm, but, if it does so, it does not bind him 
separately (t). A bill given for partnership purposes by one partner 
m his own name — ^and not in the firm’s name — does not bind the 
other partner (fc); but if given in a name which the jury finds to thefnwA^ 
be intended for and substantially identical with, or habitually used buu of” ^ 
as, that of the firm—though not stiictly accurate—it bmds the exchange, 
other partners (2) * 

58 The mere fact that money, boirowed by a partner in his Jjfoneynged 
own name on security belonging to him personally, has been used 

for the purposes of his firm with the knowledge of his paitneis does • 
not render them liable (?m) There is no implication of law', from 
the mere existence of a trade paitneiship, that a partner has 
authority to bind the firm by opening a bank account on its behalf 
in Ills ow'n name (n) 

If one partnei promises m his own name to pay a debt of his I’lomise to 
film he alone is liable on such promise, and he cannot raise the !’**> 
defence that the debt was a joint liability (o) ^ 

59 A retiied partner has been held not liable for the puce of itttirai 
poods oideied by himself and his paitnei befoie his relireruent, 
where such price was, after dissolution, seemed by the acceptance 

ol the continuing partner alone, to whom the goods were afterwards 
dtliierod (p) 

SoB-StCT 6 —Raltjiccdion and Repudiation 

60 Transactions which would pnmtt/aa« be within the implied UnauthonwHl 
uuthority of a partner do not bind his film or partners if he has, iti 

fact, to the knowledge of the person dealing with him, no aulhoiity 
to ^arry out such transactions i^q) 

{%) Me Barnard, Edwards v Barnard (1886), 32 Ch D 447 Noi is flio 
partner severally liable if the bill is accepted by the partner “ for 1 ho 
paituership and self” (JIfoicomson V MnUomson (IBIB) 1 L E Ir 228) 

(A.) Me Adansonta Fibre Co , Miles' Claim (1874), 9 f’b App B35 

(l) Faith V Richmond (1840), 11 Ad & FI 339 (bill gven in the name 
of “ H & F” instead of “ H & Co”), Williamson v Johnson (1823), 

1 li & C 146, South Caioltna BanK v Case (1828) 8 B & C *427, 
tvplained m Nicholson v Ricketts (1800), 2 E & E 497, per Cbompton, .1 , 
and in Be Adaiwonia Fibre Co Miles' Claim, supra, per Ml-LLiau, L .1, 
at p 649, and see p 110, post 

(m) Bevm v Lewis (1827), 1 Sim 376 But he may bo entitled to be 
Lidemnified by them {Browne v Qibbins (1726), 6 Bro Pari (^as 491, 

Re Oundle Union Brewery Co , Oroxton's Case (1852), 6 De G- & Sm 432) 

(n) Alliance Bank, Ltd v Keareley (1871), L It 60 P 433 

(o) Murray y Somerville (1809), 2 Camp 98, n 

(p) Re Chrtsiopher, Ex parte Harris (1816), 1 Madd 683 

(tf) Partnership Act, 1890 (63 & 64 Vict c 39), ss 6, 8 , Oalway {Lord) 

V Matthew {180S), 1 Canm 402, Heilhut y AevtiZ (1869), L R 4C P 
354, affirmed (1870), L K 6 C P 478. Ex Ch The holder of a bill 
indorsed or accepted by one partner cannot sue the other partners if be 
knew, when he took the bill, that the former had no anthon^ to indorse 
or accept it {Heilbut y NevM, rupra, Hogarth v Latham <2 Co. (1878), 3 
Q B £> 643, C A , Oalway (Lord) y Matthew, supra , Arden y Sharpe 
(1797), 2 Esp 624, compare Greensiade y Dower (1828), 7 B & C 636} 

Where the name of the hrm is that of one of the partners, who does not 
carry on a separate Wiuess, a bill drawn or accepted in such name is 
presiu^ to oe a parteership bill, unless it is proved to have been given 
as the bill of the individual partner and notof the firm {Yorkshire Sankimf 

IhL.—XXII. ‘ 
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But, when A jiartnel: ^oeeda his authority, the oi^r pariaiehlfidifty 
adopt the transaction, and are then bound by it (r) , and the^ 
be bound if they have notice of the transaetum and raise no 
objection But notice to him is not notice to them^s)^ nor is 
notice to a clerk employed a partnership firm of unauthorised 
transactions by a partner constructive notice to an individual 
partner who has no actual knowledge of such transactions (t) 

61 A partner who merely complains of unauthorised transac¬ 
tions by hia partner, but takes no further step and allows a record 
of such transactions to remain m the partnership books, may be 
bound by acquiescence (a) 

Sect. 2 .—Liability of Paitners to Thud Paities* 

Sdb-Spot 1 —Nature 

62 Partneis are jointly liable for the debts and obligations of 
the firm (6) 

63 A promissory note signed by one partner for himself and his 
paitners nominatim may create only a joint liability although 
beginning “ I promise to pay ” (c) , and a promissory note given 
by a firm (and a stranger as surety) has been held only to impose a 
joint liability on the members of the lain (<l) An undertaking to 
pay the debts of a third party signed in the liim name and by eacli 
pai trier in his own name, so as to amount to a joint and several 
guarantee, creates a joint and several liability (c) 

64 Partners are jointly and severally liable for the wrongful acts 
01 omissions of any of them which cause loss or damage to third 
persons, if such acts are either done by a partner m the ordinary 
course of the film’s business oi with the autlioiity of his partnerB^(/) 
They are also jointly and severally liable where a partner leceives 
and misapplies the money or property of a third person while acting' 

Co V Beatson (1), Leeds and County Banking Co v. Same (1879), 4C P D 
204 , aftirnied on different grounds (1880), 6 C P D 109, 0 A , compais 
Loifd y. Ashby (1831), 2 B & Ad 23 , Be Blackburn, Ex parte BoUtho 
(18,17), Buck, 100, but see Winile v Crowther (1831), 1 Cr & J 310) 

'(r) WtUis V Dyson (1816), 1 Stark 164 

(#) Williamson V Barbour (1817), 9 Ch D 629,536 With regard to the 
conditions which must exist to constitute a binding adoption acts a 
nnon unauthorised, see Marsh v Joseph, [1897] 1 Ch 13, C A , per Loid 
llussKLi, oi Killowen, C J , at p 246, and see title Agenct, Tol. 1 
pp 176 ei seq In ease of the repudiation of a contract entered into 
by one partnoi within the scox>e of hia authority, the partnership is Uable 
lor everything done under the contract before receipt of notice of repudia 
tiQtt by the party contracting with the paitner, or subsequently m respect 
•f liabDities alteady incurred v Ure (1833), 2 Knapp, 188) 

(t) Laomt V HtU, Leney v HiM (1876), 4 Ch D 637, 649, C A ; af&niied 
tub nom Bead v Bailey (1877), 3 App Cas 94 
(o) (7ro®7 V. Ford (1842), I Y & C Ch Cas 280, 286 
(W Partoeisliip Act, 1890 (63 & 64 Viet c. 891, s 9 This prevision 
of the former law. With regard to the severst liability of tbe 
estate a deceased pSittner, see note ( p), p. 36 post 

Mndorke, Ex parte Buckley (1846), i4 M & W 486. 
m m Mmhy, E» parU Wikon (1842), 3 Mont D. & »e 6, 67- , 

^ ^ Fimtnpjl po., Ex parte Sardtng (1879), 12 Ch. 667, 

Portnedsjilip Act, 1860 (63 & 54 Vict c 39), ss 10. 12 
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withifi tine of biff apparent autboi^t;^^ wberff 4^ 
l^eceim ^ <»dm&Tj (joorse ol its busmesst taoasy or pro]^«!l9r 
^hich is znisapplied by oars Kft mors of the purtu^B while in 
firm’s qtt8tody(^). fsjdiners m a firm of sohoitoirs have been held 
jointly and seversUy hable for a breach of trust committed by one 
partnOT, in which they were implicated (h), and fo* misappropnation j 1 

of moneys where an undertaking, within the scope of the partner*- ‘ t 

ship business, had been given by one partner to apply money, paid 
to him by a client of the firm, for a specific purpose (*), 

65 Where a trustee improperly lends trust money to a firm, BroBchof 
and the partners know or ought to be treated as knowing the facts, trust ^ 
they themselves are implicated m the breach of trust, and are jointly 

and severally liable for it ( j) Where, however, one partner (not a 
iiustee) in a firm of bankers invests trust money on improper 
st'cuiities with the knowledge of his partners, they aie jointly 
hable as bankers, but not jointly and severally hable as tiU6tees(A,) 

66 Though partners are jointly liable to third persons, a night of 
partner who pays more than his share of a partnership debt, i><Mtnc*rH to 
whether voluntarily or not(Z), is entitled to contribution from his 
j)artners (w) Where one of two paitners who are jointly liable 

has paid a judgment debt, he is entitled, m order to enforce his 
light to contribution, to an assignment of the judgment under the 
Mercantile Law Amendment Act, 1866 (n), but this right is subject 
to the equities subsisting between the debWs as partners (o) 

67 The estate of a deceased partner is severally hable, in a Doomitcct 
duo course of administration, for the unsatisfied debts and 
obligations of his film, subject to his separate debts<p), but 

(g) Partnerehip Act, 1890 (53 &64yict o 39), ss 11, 12, D$ Eibeyre 
{La Marqtu$e) v Barclay (1857), 23 Beav 107 , iSe Oolite, Ex parte Adamson 
(1878). 8 Ch D 807, C A 

(h) Bhffh V Fladgate, Morgan v Blyth, Smith x Blyth, [1891] 1 Ck 337 

(t) Afktn«on v. Mackreth (1866), L E 2 Eq 670 

(i) Be Aaraman, Ex parte Woodtn (1843), 3 Mont P fk De G 399 

(&) Be Btddulph, Ex parte Burton (1843), 3 Moat D* & De G 364 , aad 
Bco pp 30, 31, ante 

(I) Sadler x A’lacon (1834), 5 B & Ad 936, and see title CosriRAca’, 

Vol Vri.p 472 

(to) Bowler x Peplow (1860), 9 C B 493 , Sedgwick x BameU (1867), 

2H & N 319, Batardx Hawes (1853), 2 E & |i 287 A partner could 
not formerly, m the absence of special circuinstanbes, sue for contribution 
at law , his remedy was in equity (Sadler v Ntxon, eupra) 

(n) 19 & 20 Viot o 97, 8 6 

( 0 ) Pole V Powell (1911), 105 L T 291 

(p) Partnership Act, 1890 (63 & 64 Viet o. 39), a 9, and see titles 
f’ONTBACT, Vol vir, P 460, Exjecutobs anp Administbaxobs, Vol 
XIV, p 309 This declares and settles the principle, which had long 
been acted upon m equity, tO^at although partners were at law only 
jomtly liable on contractu, a surviving partner could, in equity, obtain 
^'oatribtition from the estate of a deceMed partner m respect of liabihties 
tn wlfiidx.’ he was subject as such survivor, and that unpaid creditors 
might bviA themselves direotiy of the equity whidh the surviving partner 
could thus insist upon (irandOM V Aaffu^»(1879), 4App. Cas. 50^« The 
fact that the remedy was enforced in equity at the inmanee of creditors 
of the firm has in some old coses, been treated as an adoption by the 
formmr Court of Chancery of the rule of the le» Mtercatortothatpartoorship 
debts .create a se\eral as well as» joint fiabiliiy; see Jievaynes v JVcbfe, 

Ogee (1816). i Mer 529, 664. ipipt this view yrM rejected by 
House of Xiords. see Kendall v Hamwon, eupra, at p 538 As to the 
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joint coyen&ntB by partnefrs, as lessees, are not oonstraed as joinii 
and several after the death of one partner, so as to render hu* 
estate liable for breaches after his death ( 9 ). 

6nB>SsCT. 2 —Jhtraium \ 

68 A person entering a subsisting firm is liable for the firm's 
debts incurred after he becomes a partner, but not, in the al^nce 
of contrary ‘agreement, for previous debts (?) Thus the fact 1 ||^t a 
pel son who buys goods subsequently agrees to let another share in 
tlie profits does not enable the seller to sue such other person (s), 
and a person who, on joining a firm, becomes entitled, as b^een 
himself and the fiim, to the rights of a partner from a pas^ate 
cannot be sued for goods supplied to the firm between such past 
date and the time when he joined the firm (f) 

In the case of a joint adventure relating to a specified cargo of 
goods supplied separately by the several adventurers, where it was 
agreed that no adventurer was to be answerable for anything ordered 
and shipped by any co-adventurer, their joint liability was held not 
to commence until the goods were on board (v) But where it was 
agreed that the goods weie to be bought by or for the adven¬ 
turers jointly, their liability was held to begin at the time of 
purchase (r) 

A partner is liable for the debts incuired by his firm from the 
date fixed for the commencement of bis partnership, although the 

cncamstancos which determine whether the remedy agamst the estate of 
the deceased partner is or is not barred, see VuUiamy v Hoble (1817), 3 
Mt*i 693, 619, IFfly V Basset (1845), ,5 Hate, 66, Brounv Qordon 0652), 

16 Boav 302, Devaynes v NobU, Clayton's Case (1816), 1 Mer 629,672, 
11 lUtnson V Hendetson (1833), 1 My & K 682, Ex parte Kendall (1811), 

17 Ves 614, 626, Thorpe v Jackson (1837), 2 Y & Q, (tx) 663 (Which 

shows that the surviving partner is a necessary party,to the action), 
lhaithwaile v Bntavn (1836), 1 Keen, 206, Wmter v Innes (1838), 4 My 
& (^1 101 , Cowell V Sikes (1827), 2 Russ 191 , compare Mills v Boyd 
(1842), 6 Jur 943, aud see title Equity, Vol XIII, p 39 “ As regards 

the partners wheio theie is in equity no survivorship of property there is 
110 Hiinivorslup of the h'llulity ” (Beiesford v Browning 0576), 1 Ch D 
•10,jU A , per Jawks, L J , at p 34, affirming S C (1876), L R 20£q 
664 , tonipare Wilmer v Ciirrey (1848), 2 I')c & Sm 347) 

(q) Clnrle v Bickers (1846), 14 Sim 639, and see title Contbact, 
Vol VII , pp 337, 338 

(r) Partnershu) Act, 1890 (63 & 64 Viot c 39), s 17 (1), Shirrefi v 
Wilks (1800), 1 East, 48 , Newton v Belcher (1848), 12 Q B 921, Beale v 
Mouls (1847), 10 Q B 976 , Lucas v Beach (1840), 1 Man it G 417 , Dyke 
V B/wer(1849), 2Car &Kir 828, and see (7ra«/ordv Co0jlff(1851), 6£xch 
287 Knowledge by a creditor of the old firm that the new partner had 
jouied the fim is not a necessary ingredient m determining ms habibty 
to such creditor {Scott v Beale (I860), 6 Jur (n 8 ) 569) Promoters of a 
bill lor a railway are liable from the date of association and not m^ly 
from the passing of the bill {Bohnee v Etagins (1822), IB & C 74) But 
fucero whether Lucas r Beaeh, supra, ana Holmes r Higguis, supra, were 
ri‘aUy oases of partnership As to the effect of novation upon oontraotual 
liabilily, see title Contract, Vol VII. pp 505 et seq 

(<) Young v* Hunter (181^, 4 Taunt 682, compare Mauman v OiUeU 
(1809), 2 Taunt 326, n ^ 

(I) WtUtford V K'ood (1794), 1 Esp 182 
M SamHe v Sobertson (1762), 4 Term Rep 720 
(e) Oouikwmte v i>uel;wof|M18l0), 12 East. 421; compare Baiion v, 
Han^ (1809), 2 Taunt. 48; Toung v, BwHter (1612), 4 Taunt, 683, 



Part IV. —fito^AXIONS BEtWJ6«N pARI^tlSRS AND TbJ&D PAItTtBS. * | 

partnership deed may be exeonted at a lat^ date(w)i notwithstaodtim i, 
•an arrangement to the contrary between himself ai^ his partners (•). ||l| 8 {tir 

An agreement for a partnership in certain events does not ren^ ql^ |i|p| |i 
the parties liable for J;he acts or defaults of each otiher as partners 
until the events happen, unless there has been “ holding out" (l>), ^P***^^ 

and abortive negotiations for a partnership on the terms of certain Agreemeat, 
(Uaft articles are not sufficient to render the parties liable as t^putner. 
pai tners (c). • “ ^ 

Where a peison has an option of becoming a partner within UiiexercitH-a 
twelve months from a specified date, be is not liable for goods os*-*®® 
>,upphe(l to the firm aftei that date and before his option is exer¬ 
cised (d), nor m respect of bills drawn before he becomes a partner (f) • 

69 A partner who letires does not thereby cease to be liable Lmbiiuv 
foif^the firm’s liabilities incurred before his letirement (/) he 
remains liable until the partnership affairs are wound up, or such 
liabilities are discharged, unless the creditois accept the liability of 
the continuing partners by way of novation (q), and this is so 
,1 If hough he may be only a sleeping partner (ft) Costs, payable to 
the firm’s solicitor in respect of an action commenced before, and 
pending at the time of, retirement, constitute a liability incuiied 
when the solicitor was retained (i) 

No agreement between paitneis with legard to the mcidence of a Oroditoisnot 
jHutnership liability can per se allect the rights of creditors ( 7 ). 

Theiefoie, an agreement by continuing partners to indemnify a ^”g"lnci. 
letiring partner against the partnership debts does not extinguish denceof 
ihe loint liability of the paitners to cieditors, although, as between 
the partners, the retiimg paitner is m the position of a surety (A), 
but a retiring partner maj be discharged by an agreement between 


(ir) BaWey v icwt* (1840), 1 Man & G 165, compare Ver« v Ashby 
(182'>), 10 B &dC 288 

(n) Wtlsonv Xeici# (1840), 2 Man &G 197 But in the absence of an 
<‘\pua« stipulation to the contrary, a partnership commences fiom the date 
of the articles of partnership, and evidonoe of a parol a<{reement that it was 
<0 commence on a futuie date is inadmissible (ITtMuim. v Jones (1826), 
'i B & C 108), see pp 21 , 22 , otUc 

(b) Dtcktnson v Valpy (1829), 10 B & C 128, per Parke, J f at 
pp 141, 142 As to “ holding out” as a partner, see p 13, emte • 

(c) Re Vanderplank, Ex parte Turquemd (1841), 2 Mont D & De G 339 , 

Ex parte Peele (1802), 6 Ves 602 , 

(d) Oahnel v Emil (1842), 9 M & W 297 

(«) , Dtrkinson v Valpy, swpra 

if) Partnership Act, 1890 (63 & 64 Vict c 39), s 17 (2) 

ig) Ihtd , B 17 (3), see Neumaroh v Clay (1811), 14 East, 239 As to 
novation generally, see title Contract. Vol VII , pp 606 et seq 

(ft) Court V Berhn, [1897] 2 Q B 396, C A As regards executors of a 
deceased partner who aie entitled to a share of profits, but do not take 
any part m conducting the business, see Eohne v Hammond (1872), L R 
7 Exch 218 

(t) Court V Berhn, supra, but quare whether the retiring partner 
might escape liability for the eosts moaired, after he retires, by withdraw- 
uig bu retainer or by giving notice of dissolution to the solicitor {thid. 
per Lord Esher, MB, at p 390 , and see tbtd , per A L SmTu, L J . 
at p 401) 

(i) Qough V Davies and OUtbone (1817), 4 Prioe, 200 

(fc) Sonera v Maw (1846), 4 Dow & L 66, see Oakeley V. Pash^ 
(1816) 4^01 d£ Pin 207, H L, distmguished in Swtre r Redman (1876), 
I B D 636. and m Oakford v European and Ameraeon Steam Shipping 
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himself, ^ members of ilMltiew &iq and the careditfeKrt, ssrali'agVWi* 
ment 'belQg either express or inferred from the tsontvts of dsciN|[*> 
between the creditors and the new firm ( 1 ). > ’ ' 

m A retinng partner may also be liable for snbSeqnefit debts 
if no proper notice of dissolution has been given (m), or eten if 
Such notice has been given but he has left his name in ihe firm 
style (w), unless he is a sleeping partner who has not been held out 
and 18 not known to the creditors as a partner (o) Liability for costs, 
incurred after the date of retirement, of an action begun before and 
pending at such date is not for this purpose a subsequent debt (p). 

71 . If a partner acting for his firm makes a contract of a personal 
character for a term of years in his own name with a person who 
has no knowledge of the partnership, such person may, on the deqth 
of the pai tner with whom he contracted, elect to put an end to me 
contract (q) 

Sect S—Legal Pi ocfcdtuqs 
Sub StCT, 1 —Actions by Parinei s 

72 A partnership firm is not a legal entity, like a limited 
company, nor is it, for all purposes, a “ person ” (/) 


Co (1803), 1 Hem. & M 182, and followed in Bourn v Bradford Banking 
Co , [1894J A 0 686, and eeo title Guakantfe, VoI XV , p 443 
(1) Partnership Act, 1890 (63 & 64 Vict c 39), s 17 (3). Hobson v 
Cowley (1868), 27 h J (JSX ) 206, Booperv Keay (1875), 1 Q B D 178 , 
Bo lle^, Head v Head, 11893] 3 CIi 426, Cripps v Tapptn (& Co 
(1882), Cab A El 13, Btlboroughv l/ofmcs (1876), 5 Ch D 256, Daniel 
V Cross (1796), 3 Ves 277 But mere knowledge by the creditor of the 
ehange of firm is not sufficient to discharge the retirii^ partner (Blew v 
Wyatt (1832), 5 C & P 397 , and see Re Family Endowment Soeiety 
(1870), 6 Ch App 118, ThomTpson v Percival (1834), 6 B & Ad 9?6) 
As to the circumstances which determine whether a retiring partner 
18 or is not discharged from ha bility, see Thompson v Percival, supra, 
Bedford v Deakin (1818), 2B & Aid 210, Kirwan r Kirwan (1834), 2 
Cr &M 617, Dickenson v. Lockyer (lldS), 4 Vos 36, Heath v Percival 
(1720), J P Wins 682, Benson v Hadfield 4 Hare, 32, Hart v 

Alexander {1881), 2, M &W 484, Harris v Parweli (1851), 15 Beav 31 
Cummvns v Cummins (1846), 3 Jo & Lat 64, 87, SpenceUy v Greenwood 
(1868), 1 P &P 297 , Brinsmead & Son v Locke & aon (1889), 6 T L B 
642, i2e Robertson, Ex parte Gould (1834), 4 Deao & Ch 647; and oom 

S are Be Worters, Ex parte Oakes {1841), 2 Mont D ADeG 234, Re Smith, 
'.night <£r Co, Ex parte Gibson (1869), 4 Ch App 662, It is perhaps 
doubtful wliether Lodge v Dxeas (1820), 3 B & Aid 611, and Detoid t 
Ellice (1826), 5 B & C 196, could now be supported 
(m) Partnership Aot, 1890 (63 & 64 Viot c 39), s 36(1), (2), Patkm v 
Carruthers (1800), 3 Esp 248, Slack v Parker (1886), 64 L T 2J2, 
Farrar v Defltnne (1843), 1 Car & Kir 680, Osborne v Harper (1804), 6 
East, 226 , see p 16, ante 
(»> Wdiianu r Keats (1817), 2 Stork 290. 

(o) PartAeiahip Act, 1890 (63 & 64 Viet o 39), s 36 (3); Heath v San- 
som (1832), 4 B & Ad 172, “ a dormant partner may retire from a 
firm Without giving notaCe to the world ” (i6««i, per Pattkson, J, at 
p 177), A'txme v Drimmond (1601), 4 Esp 89, Eolnneonr, 

(1817), 3 Priee, 638; Crawsh/ay v Ifaale (1818), 1 Swam 496; Dotn^v 
Orchard (1826), 2 C &P. 104; Western Bank of SeoUandv. KeedHd (1869), 
IP & P ; PowUs V Page (1846), 3 C B 16 
{p) OnyiA V. BerUn, (1897] 2 Q. B 396, C A. 

{q) Dtummond (1831), 2 B & Ad. 303; oompaiv Sietme'X 

Benning (411^), 1 K & J 1 ^ ,< 

(f) BoiHer V* ‘ I K 8 W8, 889* C. A ; ^ 



AU ft 0(^1^ 

. ficm iUk^ <mhy Him m ageat for l iitil 

there is jdziti damage, cJl inay she in au acimn oi anbje^ -to IMHm 
exceptions <0 An agreement between partners eethraiaing one 
part^ to ene for penalties^ payable by defaulting partners to the 
others, IS binding on &e parties to the agreement, but it doee not ^ me. < 
hmd other persons so as to enable him to sue them on behall of 
the firm (a). • 


73 Actions by and against firms are regulated by a special code Bnwent 
of procedure <a), although this proceduie is optional, and partners 

may, where preferred, still sue and be sued m their mdmdnal names. 

The advantages of the new procedure in many cases are, however, 
olmous, and it is usually adopted m cases where it is applicable. 

74 Two or more partners carrying on business within the rartneram 
]uu8diction(/>) may sue either a stiangei or a member of the 


Anthraotte Colhenes, Ltd (1910), 79 L J (cn ) 769, R v Holden, ri912] 

1 K B 483, 487, OCA, aeo note (g). p 5, ante “ In Enghnh law a 
firm aeauch haa no existence ” (iSfacUerr 11910] 1 K B 868,0 A, 

jter Farwxxl, L J , at p 889), compare title Companiks, Vol V , p 05 

(«) Cothay V F’rnnett (1830), 10 B & 0 671, Hkvtvner v /Stoo&ta (1821), 
4B &AId 437, Alexander v Barter (1831), 2 Or &J 133 Formerly they 
Kiicd os mdividuala , and it waa neceaaory for all the partners to be named 
18 plamtifiFa, subject to certain exceptions A continuing partner ban 
Itccu held to be entitled to sue alone on a contract made with him and a 
It tired partner jointly {^Atkinson v Lavn^ (1822), Dow & Ky (n p ) 16), or 
triade on his behalf, even after dissolution, by a retiied partner {(Jox v 
Hubbard (1847), 4 0 B 317), and an active partner might sue without 
jouiing his sleepmg partner as a plaintiff {Leveck v Shaftoe (1796), 2 £im 
468), and, if the contract is entered mto with one partner personally he 
might sue m his own name without joming his partners (Agaoto v Porbet 
(1861), 14 Moo V C 0 160, and see Joims v Robinaon (1847), 1 Exoh 
464, Driver y JSurUm (1852), 17 Q B 989, ITitdeon v Robmaon (1810), 
4 M & S 475) Further, the master and part owner of a ship might sue 
alone on contracts made by him in relation to ilie ship (Cawthron v TnekeU 
(1864), 15 0 B (N 8 ) 754), and two members of a firm who made a con¬ 
tract without disdosmg that it was on behalf of the firm eonld sue alone 
on it {Clay v Souihem (1862), 7 Exch 717 , compare Lucaa v J)e la Oovr 
(1813), 1 M & S 249), but an ostensible partner whose name appehunl 
in the firm w as held to be a necessary plaintiff, although he was in fact only 
in receipt of a salary {Qutdon v Rohaon (1809), 2 Camp 302) With 
regard to bills of exchange, see Bills of Exchange Act, 1882 (45 & 46 
Vict c 61), 8 23 (2), and title Bills of ExcilaKog, Peomibsobv Notes 
ANP Nbuotiabix IN8IRUMEET8, Vol II, pp 492 et eeq 

{t) Longman y Pole (1828), Mood &M 223, and see titles Libel and 
Si anukk, Vol XVIII , p 614, Tokt 

(u) Raienkurai y Batea (1826), 3 Bwg 463 

(a) Contauied m the Boles of the Supreme Court, see B SC, Ord 48 a 
F or procedure in the Supreme Court generally, see title Practice and 
Procedure See also titie Match’s Court, London, Vol XX, pp 289, 
291, 296 

(5) It the firm has an office of its own in this country at which a partner 
or manager is m oontrol earryfaig on the business, that is saffloient to 
biitw iii within R. S Ord. r. 1 (Wotewter CtX/y tend Otnmty Banking 
Oo y >Piukank, Pauhng ^ Oo,, (1694] | Q B. 784,; C A ; Bkenherd v 
Hirvdi, Pntekard & Co (1890), 45 Ch i> 2S1 t v Okvrh d> 

Co, [1891] 1 Q B 652); see note < 4 ^, p.^ 40. p«s<. If the firm has only 
an offi^ m thu eonntry where bUBinesa ibt tibia firm is done by an agent, 
the quBstKHi whethm' it is carrying pn busiAess within the jurisdietiDa 
dsffjNMls on tibe powersoond authority of tiho agent. If the agent mf^eljr 



awcT n finu (e) in the name of ihi &rm(d) in which they were partnen 
liegal Pro- when the cause of action arose (e), and a judge may order the names 
oeedlngs. and addresses of such partners to be furnished and renfied on oath 
or otherwise (J ) In an action by a partner m the firm name his 
partners may, upon his application, be compelled by attachment to 
obey an order for discovery obtained by the defendant (y) 

Hftinesof If no Buch order is made, the plaintiffs must, on demand in 

rartnen must writing by &ny defendant, declare the names and addresses of all the 
be diecioaed partners on whose behalf the action is brought, and if this is not 
done the action may be stayed on such terms as the court or a judge 


has authority to take orders and transmit them to his firm, or to show 
samples, that is not “ oariying on busmess ” {Bailhe v Ooodwvn. Go 
(1886), 33 Ch D 604, Giant v ,^lnder«o« & Go , [1892] 1 Q B 108, C A ) 
but, if he has power to conclude binding contracte on his own initiative on 
behalf of the firm, it is otherwise (('ompaqnie QSnirale TransatlanUque 

V Law (TKomna) d? Co, La *'Bourqogne," [1899] A C 431, Dunlop 
Pneumatw Tyre Co v Aciien Gesellschaft fur Motor und Motor 
fahrzeugbau vorm (Judell 6e Co, [1902] 1 K B 342, (!! A ) Tht 
firm must have an oflice or fixed place of busmess in this country, 
the fact that a poi-tner resides lu. or that a paitner lumes tegularly tu 
this country for the purpose of transacting business fui the firm is noi 
Huflioieut (llememann tfe Co v Hale <& Co [1801] 2 Q B 83, (J A 
Singletonv Jtoberts, Slocls it Co (1804), 70 L T 087, Western Nattonal 
Bank of Ctty of Ntw Yoik v Pttes, Tnnna d; Co ,[1801] 1 Q B 304, C A 
Indigo Co v Ogilvg, [1801] 2 t'h 31, C A ) A stand taken lor nine days 
at a show may be a fixed plac« of business sufiicient to bring a fiiin 
within the jurisdiction {Dunlop PneuntaUe Tyre Co v Actien GeseUschafl 
fur Motor und Motorfuhrzeugbau vorm Cudell & Co , supra) See, further, 
cases cited at pp 41 et seg , post, dealing with pioeeedmgs agauist a firm 
A Scottish, lush, or oolouiaJ firm is in the same position as a foreign firm 
for this purpose, for the question does not depend upon allegiance but 
on jurisdiction (H^orcesfer Ctty and County Banking Co v Ftiha'm, Pavltnq 
db Co , [1894|] 1 Q B 784, per Lord EsirER, MR, at p 787) As to 
seivice on unincorporated foieign companies, see title Companies, Vol V , 

pp 20, 21 

(o) R S C, Ord 48 a, r 10 

hi) Ibid , r 1 It lias been held that this does not authorise a smgk 
individual trading under a film name to sue iii such name {Mason d 
Son V Mogrtdge (1892), 8 T L R 806), but the Court of Appeal has 
iqfhsed to set aside a judgment reoo\eied in such an action {Htrsckfeldl 

V EUon (1899), unreported, cited in Yearly Practice of the Supreuit 
Oourt, 1912, p 691) In the case of a money lender tiadiug alone undti 
a registered firm name smeC the Money-lenders Act, 1900 (63 & 64 Vut 
0 61), it would appear that both hts own name and his registered firm 
name should appeal, see Annual Practice, 1912, p 777, title Monet and 
Monet Lendino, Vol XXI, pp 48, 51 It has been doubted whether 
the rule applies to an action tn rem {The Assunta, [1902] P 160, 164) 

(<) There may of course have been a ohauge in the personnel of the 
finn ^tween the date of the cause of action and the issue of the writ 
Thiii is of no importance where the action is by the firm, but where tlu 
firm IS defendant it may have senous consequences, see ]^p 43, 45, post 

(/) The alternative method (see the text, tnfra) of obtammg disolosurc, 
• e , under B S C., Ord 48 a, r 2, is only a ** declaration m writmg ’’ 
and this bemg considered insufficient, tbid, r 1, was framed to enable 
cither party to obtam an affidavit or other statement on oath There 
eaa be no cross-examination on such an affidavit {Abrahamg db Co t 
Dunhtp Pi^umudso Tyre Co , [1906] IK B 46, C A ), uor can disobedience 
to am order for this disclosure be enloreed by attachment {Ptke v Keene 
ti W R 322) As to prooeedmgs m a county court, see tatlo 
CotUMPTOotTBTS, Vol VlUap 466 

(9) Bdgelow v JAtnyston, [1908] 2KB 679, C A , ami ees 




Part IV —Ru^ations betwbIcn 

dll acts (ib). After the demand is complied with aotkm proeeethi 
In the name of the firm, bat all the partners named in the 
dt>claration are in the same position as if each was an individual 
plaintiff (t). 




fiaof, B 



75 A partner may sue strangers in the firm name, but if his Aetiott by a ‘ 
partners object he may be ordered to give them an indemnity 
against the costs 0) A solvent partnei and the trustee in bank¬ 
ruptcy of his insolvent partner may join as plaintiffs in an action 
to recover from a third person a bill belonging to the partnership 
and indorsed to such third person by the insolvent partner in fraud 
of his firm (^) 


76 Wheie two firms have a common partner, either of them AoMonn 

other if both firms carry on business within the b«twecn 

Arms with 
a common 

77 The sepaiate debt owing by one partner cannot, as a partner 
g( iitnal rule, in the absence of express oi implied agreement, be set 8e»-oR 
oil against a debt owing to the him (in), unless the indebted partner 

was the only ostensible partner when the debt to the firm w-as 
in<uiied(H), or has become the sole partnei under an agreement 
which opeiates as a novation of the debt owing to the farm (o). 


may sue me 
jiuisdiction (1) 


Suh-Sect 2 — i<(ti>ns aqainal rartnert 

78 Two or moie persons carrying on business within the juris- Action* 
il)( lioii ( 2 )) may be sued, in respect of their paitnership liabilities, against 

____- - - pArtcern 

Uilo Discovert, Inspfction, and Interroostories, Vol XI, p 44, 
note (e) The court will not commit two partners for coutom^ in dig- 
otnying an order wluch has been served on one of them only (toung v 
(roodaon (1826), 2 Russ 255) 

{hy If an order to stay is not made, failure to comply with the demand 
will not justify th^ defendant in making default in appearance or prevent 
till' plaintiff lioih obtaining judgment by default (Yearly Practice of the 
''iipremo Court, 1912, p 682, note to r 2) 

(t) R S C , Ord 48 a, i 2 Thw rule does not appear to be applicable 
to an action by a limited partnership In such a case Mie names can be 
.IK ertained by inspection of the register, see p 109, post 
(j) Whttehead v lluqhea (1834), 2 Cr & M 318 , Seal and Edgelow^v 
Kinqaton, [1908] 2KB 679, C A • 

ik) Hedbutv Nevill (1869), L R 4 C P 354 , affirmed (1870), L R 5 
t' P 478, Ex Ch 

(0 R S C, Ord 48 a, r 10 Formerly this wps not so {Boaanquet v 
Bray (1816), 6 Taunt 597), but a suit m equity could have been 
tu.'iutamed (Taylor v Mtdltind Bail Co (1860), 28 Beav 287) Deave to 
i''>ue execution in such a ease must be obtained, see title Execution, 

\ .1 XIV, p 8 „ , ^ 

(m) Gordon v EUis (1846), 3 Dow & L 803 , Jebsen v Eaei and Weat 
India Dock Co (1875), L R 10 C P 300 

(n) Stroccy v Deey (1789), cited 7 Term Rep 361. n , Mmgeridge't v. 

•■'witft db Co (1884), IT L R 166, compare Baker v Gent (1892), 

9T L R 169, see also iSnurr V Case, Ca»$ v fifpurr (1870), L R 5Q B 
6'>6 , and see tatties Euuitt, VoI XIll , p. 163 , Set-Off and Counteb* 

CIAIM 

( 0 ) Burgees v Morton (1884), 10 T L B 339, C. A 
(p) Aa to what amounts to carrying on business vrithin the jnnsdxetiou, 
tee note (5), p 39, atOe As to proceedings m a county court, see title 
POUNTT t^UBTS. Vol VIII, p 468 A loretfm firm can agree that eer^<» 

«n an agmit within the jurisdiction shidl be v^d (Montgomery r 

(18883 f Q. B 487, C a] , but it cannot agree that the court s^H ime 

powet to dueot servioe upon it out of the junsdiotion (Snttah Wagou vo» 
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in the namd bf the firm in which they were partners when the 
of action arose {q) 

79. A writ against a sabsisting firm may be served on any 
partner or partners (r), or at the firm’s principal place of husmet«0>} 
within the ]iirisdiction, on any person there having the controior 
management of the business (f) This operates as good service on 
every partner, even on those out of the jurisdiction (a). Every 


V Gray, fl806] 1 Q B 35, C A ) In tiie absence of any snch agreement, 
if a firm does not < arry on huainess within the jurisdiction, it is a foreign 
linn and the partners must be sued individually (Western Natumal Bank 
of City of New York v Peree, Trtana <6 Oo , [1891] I Q B 304, C A ); 
and SCI Vice of a writ in the firm name has no effect [thuf ), see also Indtgo 
Co V Ogtlvy, [1891] 2 Ch 31, f! A , Dobson v li'estt, Bastm <6 Co , [1891] 
2 Q B 92, (]! A ), and see R S C , Ord II If a foreign firm brings an 
action within the jurisdiction, a counterclaim may be made agai^ it 
(^tendtoveen V ffamlyn (1892), 8 T L R 231) 

(g) R SC, Ord 48 a, i 1, Western National Bank of City of New 
York v Peres, Trtana d Co, supra The name of a newspaper has 
been held not to be a firm name (De Bemales v New Yon^ Herald, 
[1893] 2 Q B 97, n ), but the name of a propnetary club may be (Ftrmtn 
tb Sons, Ltd v International Club (1889) 5 T L R 612. 694, C A ) 

(r) Service upon one partner is sufficient to bind the firm, and it is not 

necessary to effect service on the other or others, except for the purpose 
of issuing execution against them in case they do not appear or admit 
liability upon the pleadings, or are not adjudged to be paitners Where 
more than one service is effected the tune lor appealance by the firm runs 
from the last service In a case whore seivico was effected upon a person 
having lontrol (see the text, infra), and five days later upon a partner, 
and judgment in default of appearance was signed on the first service 
before the eight days bad elapsed from service on the partner, the judg¬ 
ment was set aside(Ah2env Berkley & Co (1890), 25 Q B D 643) Service 
should not be effected after judgment, but resort had to R SC, Ord 48a, 
r 8 (seepp 43, note («), 44, note (h), post) Where one of Ihe partners w an 
intant, service must be effected upon him in the way piescrflbod by R S C , 
Old 9, r 4, see title I>fants anb Ciiilpren, Vol XVII, p 140, and 
see note (i), infra So in the case of a lunatic defendant (Fore Sheet 
llotehouse Co v (1883), 10 Q B I) 471) 

(s) Tlicie does not appeal to be any lepoited decision as to what makes 
a pl^e of business the principal place, but probably it is the place where 
the administrative part of the business is earned on, and from which the 
different branches ore controlled As to service on unmeorporated 
foicign companies, see title Companies, Vol V pp 20, 21 

(t) This does not tnclnde an agent of the firm whose only duty is to show 
samples and transmit orders (BatUte v Ooodwm d Co (1886), 33 Ch D 
604) Nor IS a receiver and manager appointed by the court indnded in 
this term, since the person served mnst be the servant of the firm (Ee 
Flowers^d Co . [1897] 1 Q B 14, C A ) (a bankruptcy cose) The 
words of the rule are wide enough to inelude an infant if In eonl^l, and 
it is conceived that service on him would be good, inasmuch as the special 
mode of serving an infant provided by R S C , Ord 9, r 4, applies only 
whei4 the infant is a party to the action 

(o) BSC, Ord 48 a, r ft. This mode of service is goiod wfien 
fiesmess is earned on withii^tlie jurisdiction, and it is that the 

partners are outside tibe jurisdiction, so far as service on the manager is 
eoneemed, ot whether they are Bhtish subjects or notrhb |ar as s^rriee 
tibeni wilhin 4he }uiisdiotion or upon the managm’ at the priac^Ntl 
ol bmi&BiBis it concerned ^^heiefore, though idl iiie partners 
jipd^'ore domicileo 'out of tne jurisdtoiidn, service upon a parfiler 
ttdii|^a*ilvwithin the jurisdiction k a anfilenmtieervice upon tne fimep 

^‘Hibson ( 1886 ), U Q. B, Pcmi Lysaght r, 

I Q B ddSi' Wi>tee$kf ami Od, 
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, peraoi^ «aifve4| loai^at be iafoKitteii b^ xiofeice m weitottg a(i the tiUtil tii > 

Hervwe wh^her he le served ae pai^oSr or p^soti hftVkig tieutro) tit 
in both cliara.cters,.and m default of such notioe is deemed^be iNilj 
berved se a partner (b). Substituted service ma^ be ordered where jj 
there is no person in apparent control and no partner can be 
served (e). 


But if the plaintiff knows that the partnership has been di8> DuMoived 
solved, he must serve personally every member of the firm within 
the jurisdiction whom he seeks to make liable (d), and must, of * 
course, adopt the nsual procedure in the case of any partners out 
of the junBaiction(e) 


bai^, Pavhng db Co, [1894J 1 Q B 784, C A ; Shoplterd v. Btr$ek, 
rntehard & Co (1890), 45 Oh D 231) 

(5) B S C, Ord 48a, r 4 

(c) Ibid , Ord 9, r 2 . Shtlhto v Child db Co., [18831 W. N 208 
Before an order for substituted s^vice will be made, efforts to serve 
ibe person m control of the business tuoid any partner must have 
boon made unsuccessfully Where there appears to be no one lu control, 
<iiid the address of one of the partners is known, and efforts to serve him 
have failed, an order will generally be made for service by post address^ 
to the place of bnsiness and to the partner’s residence Possibly, if tlie 
names and addresses of the partners cannot be found out, service may 
be ordered by post addressed to the place of business only Subshtnted 
KOI vice cannot be ordered upon a partner who is resident out of tlie juris- 
dit iion by service upon some one in this country , see IVoroeoter Oito and 
i'ounty Banking Co v Firbatik, Pavltng db Co ,fl804J 1 Q B 784, C A , 
ptr Lord Esheu MR, at p 788) There cannot be jjood substituted 
Kcivioo where personal service would not be legally possible (%bul,) But 
see (7ote« V Gumep (1815), 1 Madd, 187, Leeae v jf orttn (1871), I* R 13 
Eq 77 , Ftggina v IFard (1834), 2 Cr & M 424 

(d) R S. C , Ord. 48a, r 3 This refers to liability of the individual 
paraier Even where the cause of action accrued before the dissolution, 
the plMUtifl cannot make a partner who has smce xetued liable without 
serving him personally, unless he has appeared or adinti ted on the plead¬ 
ings that he 18 a partner, or been amudged to be one, see BSC, 
thd 48 Ai t 8, Wtgram v Vox, Song, Buokley dt Co, [1894) 1 Q B 792 
But, notwitlistanding dissolution proceedings can be instituted against the 
bile Arm in the l^m name, if the dissolution was after the accrual of the 


cause of action (Re Wmham, Ex patle BuUama, [1900J 2 <4 B &98, C.*A ), 
and any service upon thp firm would make the partnership property haido 
to execution Where there has been an entire change m the imrsoiis eon- 
stitntmg the firm dnee the cause of action arose, suing in the firm 
name may cause difficulty (Re Sawerg, Ex parU Blam (1879), 12 Ch D. 
a22, 633, 0 A ) In Re Young, Ex parte Young (1881), 19 Ch B 
124, C A. (decided under the corresponding repealed Rales of 1876), it 
was held that a judgment against a firm woulcC not support a debtor’s 
summons against a retired partner who bad not been served, nor had 
appeared nor admitted on the pleadings that he was a partner, nor hwl 
bemi adiud^sd to be a partner, although the debt had been coatraoted 
before thedWlajboA and the creditor was ignorgnt pf the dissolution, 
and see Dmt v Mwne (1883), 10 Q B. D, 436, 444^ But whem, after 
diuolation, a ^liaising order was made upon tke appbpatma of a jadg- 
nsent erector agamat the partnership assets m the aanda of a receiver, 
the eoart refuse to diachiwge the carder on the appheatiioB of partners 
whphM ni^ been served with (he w#w the action wherein the emditor 
had ohtaihedhw judgment (Bf»M'^dnfd^^(I90I)* 18 T L. E m 
toy. Rm R. C., Ord. IK see xemly ftaetipe of the Supreme Court, 1912. 
m 6l\e(.esj. Where a partner u pnta^ Inr^tto^ leave mast, be 
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80. Persons served as partners mnst appear in theiir own ni^el, 
but the proceedings contmne in the firm's name (/). Persons served 
as in control need not appear unless they are partners (c). A 
person served as a partner may appear under protest denying that 
he IS a partner, but this does not afiect the plaintiif s rights against 
persons properly served (h) One partner may appear as “ trading 


to make his pnvate property liable to execution Even if he has appeared 
or admitted habiUty, it may be that he cannot be made personally hable, 
since the proviso in R S C , Ord 48a, r 8 (see title Execuiion, Vol XIV , 
p 11), seems to exclude the operation of the rest of that rule 

(/) R S C, Ord 48 a, r 5 A managm^ partner may authorise 
appearance being entered for all partner^ (Tomhnson v Broadamtth, [1896J 
1 Q B 386, C A ) If a married woman appears as sole defendant the 
writ should be amended by adding her name (Be Handford (Frances) 
<£f Co, Bx parte Handford (Frances), [1899] 1 Q B 666, C A ) The 
appearance must be entered for the mdividual partners by name, with 
the description “ partners in the firm of,” or “ trading as,” or “ praotismg ” 
or “carrying on busincHs" in the firm name An appearance by one 
paitner describing himself as such is a sufhcient appearance tor the firm 
to prevent judgment fiom being signed in default against it (Adam v 
Townend (1885), 14 Q B I) 10.1), and upon which to issue a summons for 
leave to sign judgment under R S C , Ord 14 (Lysaglit v Clark Co , 
[1891] 1 Q B 652), or a summons for directions undei R S C , Ord 30 
An infant partner must appear by a guardian ad Ittem , see title Infa>ts 
and CniIDREN, Vol XVll ,p 140 Where more paitilers than one appeal 
they need not appear by the same sohiitor Wheie the firm name is 
given inconectly on the writ it may be corrected in the appearance If 
there has been a dissolution of partnership since the aicrual of the cause 
of action, the appearance may be entered loi the persons who constituted 
the firm with the description “ partners in the said firm of at the 

tune of the accrual of the alleged cause of at tion ” If the dissolution has 
been caused by death since the accrual of the cause of action, an appear¬ 
ance cannot be entered for the executors of the deceased unless they have 
been added as parties but it is otherwise where execuuors are carr^hg 
on the business of their testator and they are sued in the firm name If 
an appealanco is entered by one partner dcscnbing himself as trading 
111 the firm name, the plaintiff is nevcitholess enhtled to apply under 
R S C , Ord 48i,r 1, for an order for disclosure of other partners’ naipos, 
it any (Munster v Cox (1886), 10 App Oas 680, 682, 683) 

(^ R S C, Ord 48 a, r 6 

(a) Ibid , r 7 Whore a poison has been served as a partner (t e , 
Simply served with the vint or with an added notice to that effect), he 
may, without leaie, enter an appearance denymg that he is a paitner 
or that ho was a partner at the time of the accrual of the cause of 
action But such an appearance is not an appearance for the firm, 
and, in default of any pioper appearance for the firm, judgment can be 
signed against the firm on any service otlier than that on the person, as a 
partner, who has appeared denjring partnership Therefore, if he was 
served as a partner and as the person having the control of the partner¬ 
ship business, judgment may be signed on ^e service upon him in the 
latter capacity, or the wiit can be re served on the controller, or manager, 
or a partner The plamtiff may either issue a summons to amend the 
appearance on the ground that the person so appearing is, as a matter of 
fact, a partner, or wait till he has obtained judgment i^ainst the firm and 
then, il necessary for the pni^se of enforcing it, apply to uwne execution 
againct him under R. 8 C, Ord 48a, r 8, see title Execdtios, 
Vol XIT, p 11 If he resorts to the former course the master may in a 
veiy dear case make an i^er amendmg the appearance or, if not, may 
direct ah issue to be tried (see ib%d ) A person who appears under pro* 
test ndt'thereby {oeoladed from applyuig to set aside the s^vioe of the 
writ him v OtaiMtu (1890), 7 T. L R. 40) No appeanmee 

other l^an those mentioned ahfive can be entered The person smveA W 
bavmg the control of the bli^ess cannot do so (see R S C, Ord 44A| 



Part iV —llELAtiojrs fiirwRBN Partitbrs Atro 'Phird fiiKiTtti, 1!^ 


. M A.^ B. & Rnd the proceedings may then be oontinned against 9snf. s. 

him alone (t). 

Notwithstanding .the appearance by the partners in their indi- 
vidual names, the plaintiff may apply for discovery of the names jj u‘ 
and addresses of the persons who were partners when the cause of T 

action arose (t). Any defence delivered must be a defence for the iwitnen. 
firm, not for the partners individually {k), though the partners may Befeacc. 
put m separate defences (1). 

81 The above procedure is optional ; and a plamtiff may, if he Action 
thinks fit, sue *dl the partners whom he seeks to make liable 
individually, but in such a case they must all be made defendants plrtncra 
If he sues some only of the partners the defendants can insist on 
the other partners being made parties if they are within the juris¬ 
diction and can be found (vi) , but an active partner who has 
mdered goods may be sued alone and cannot plead the joint 
liability of a sleeping partner as a defence (n) 


82 In an action to enforce the joint liability of partners, an UnsntfsSixi 
unsatisfied judgment against one of them is a bar to a future action judgimuii 
against the others (a), but one oi moie of seveial paituers who aio partner 
jointly and severally liable may lie sued without making them all ^ 
defendants(b), notwithstanding an unsatisfied judgment against one 
of them for the same debt (c) 


83. If all the partnois are dead the legal personal repiesenta- Action 
tive of the last survivor maybe sued in respeit of a liability of 

r 6, unless he is, as a matter of fact, a partner In Ifobtnson v Tfarti 
(& Son (1892), 36 Sol Jo 416, the court allowed a person, who claimed to 
be a partner, to enter an appealance and raise the defence that he was 
n<^ a partner at the time of the accrual of the cause of action, and that 
the debt, therefSre, was not his debt Theie were special cnoiimstaiiees 
in this case, aJid it is conceived that it would not ordiiiaiily bo followed 
As to the practice before R S C . Old 48a, r 7, see Davies cfc Co v 
Andri & Co (1890), 24 Q B D 698, 600, 607, C A 

ft) R S C , Ord 48 a r 1 Where one partner, only, appeared as 
“ tradinc as R &Co ,” and the proceedings were conlii'ued and judgment 
obtained against him in that form, the plamtiff was pot allowed to u^end 
hia judgment in order to issue execution ngimst the. fiti i [Munster v Coi 
(1886), 10 App Cas 680, affirming S C sub nom Munster v Baillon <6 
Co (1883), 11 Q B D 435, C A ) , see note (/), p 44, ante, and note (/*), 
p 46, post 

(k) EUisv Wadeson, [1899] 1 Q B 714, 717 • Even where one of two 
partners has died [thd , at p 719) 

(l) Ibtd , at p 717 One paitner is entiih‘d to defend [ibtd ), and such 
defence is sufficient [tbtd , Taylor v Collier (1882), 61 L J (CH ) 85,1) 

(m) Robinson V f 1894j 2 Q B 685,687,0 A hether he could 

sue only one, or whether he need join a sleepmg partner as defendant, if 
his contract had been made with one partner only, and he had nn 
kndwiedge of the partnership, see Be ManUrr v Sanders (1830), 1 B & Ad 
398 , MuUeU v Hook (1827), Mood & M 88, overruling Dubois r Lutlett 
(1814). 5 Taont 609 

(n) Ex parte Hodakmson (1816), 19 Yes 291; Ex parte Norfolk (1815), 19 
Yes 4M. Be Starkies and Whiteside, Ex parte Chuck (1832), 8 Bmg 
489 


(а) Ktngv Soare (1844), 13 M fcW 494, KendaUr ffamdion (1879), 
4 App CAs 604 , and see title Ebtovpsz,, YoI XIII. p 336 

(б) PJwiter V. Gregory (1874), L K 18 E<j 621 j see p 34. ante 

(«) BluGt ▼ Fladgate, Morgan v Bly^, Smith v Blglh, [1891] 1 
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thefimintibout making the legal personal representatives 
others defendants (d). 

84 . If partnership books contain entries relating only to the prints 
affairs of a partner, he may claim to seal up such entries on producing 
the books in an action relating to the business of the firm (fi). 

85 . Where a successful action is brought agamst a firm under tiie 
above procedure (/) the judgment is in form against the firm, and 
not against any partner individually (p), but it is in effect a |udg> 
ment against all the partners (h) It will not, however, except as 
against partnership property, affect any partner out of the juris* 
diction who has not appeared unless he has been indmaually 
served The means of enforcing such a judgment are dealt with 
elsewhere (t) 


{d) Colder V lful%er/ord (1822), 3 Brod &Bmg ZQ2 , Ooldtng v "Vaughan 
(1782), 2 Chit 4.16, and see title ExECuroRS ako Aouikistbators, 
Vol XIV , p 308 

(e) Be Pwkervng, Ptokertng v Ptckenng (1883), 25 Ch D 247, C A , 
and see title Discovert, Ikspeciion, and Intekrogaiories, Vol XI, 
pp 70, 71 and compare p 66, post 
(/) Bee pp 42 et sea , ante 

ig) Jackson X latcnildd (1882), 8 Q B D 474, C A If one partner 

IS an infant it is against the firm “ other than-” (tlie infant partner) 

(Lovell V Beauchamp, fl894) A C 607) 

(A) Western Notional Bank of CUy of New York v Perez, Tnana 
(Jo , ri891J 1 Q B 304, C A , Be Jlandford (Frances) & Co , Bx parte 
Bandford (Frances), [1899] 1 Q B 666, 570, Clark v Cullen (1882), 9 
Q B D 355 It has been suggested that wheie one partner dies before 
action brought or between service of writ and judgment, judspinent can only 
be obtamea against the surviving partners and be enfoiced against them 
and the partnership assets, unless the legal personal representatives ofjhe 
deceased partner are added as parties Where all the partners die dler 
service but before judgment, judgment cannot be entered ut all (Elhs v 
Wadeson, [1890] 1 Q B 714, C A , per Romer. L J , at pp 718, 719) 
Whether the action could beixintinued against the peisonol representatives 
depends ui>on the nature of the claim, see K%ik v Todd (1882), 21D 
484, C A , hilts V Wadeson, supia, at p 718 Where a film is sued in 
its firm name, and an appeaianoe is entered for only one jicrson as though 
he^ftere solo partner, the action should still go on agamst the firm in its 
film name In a case where this was not done, and the plaintiff took the 
subsequent proceedings agamst that partner individu^ly, and judgment 
was signed against him, the plaintiff was not allowed to amend jus judg¬ 
ment so as to make it a judgment against the firm m order to make 
another partner, whom he had emoe discovered liable for the judffmeut 
debt (Munster v Oose (1885), 10 App Cas 680) 

(«) See R S C, Ord 48 a, r 8, and see titles Bankruetct amd 
iNSOLpKCT, Vol 11, P 29, COUKTY COURTS. Vol VIII, pp BB6, 
BB7, Execution, Vol XIV , pp. 8, note(c), 10 11, p 46, ante As to 
ex^^tiou agamst a mained woman partner and an infant partner, see 
title kjtttCUTiOK, Vol XIV ,jp 10, note(k), and see respectively, titles 
H»e»ANi> Wife, Vol XVI, pp 417, 420. 466, Infanm and 
^ u.D*»^VohXVn ,p 63, Interpleader, Vol XVII, p. 680, note(r) 
^tekankrup^ prooeedings gainst partners, see tetle BAMKRUprot akd 
yabll.,pp 12, 13.28, 61, 232, 238, 273 A p^tioumbstdl- 
ruptCy ligaf^ a p^on trading individua^y who was in fkot witii AnoiAer 
in partfWffnip under his own name cannot support a repeivnug uvder 
ugainss othat partner on the ground that service oft the first partner 

** I" ^ » «/ ^ fw«f JWr 

(1012)^»d^ V County Courts Beporter, 2^. ’Exeentors eatmtm cA 
tosiadp^ busineB<Y taiifiot b^itsidjttdicttted bankrupt as pattoers(Js» 

<t 6’ofte;(l91J] 2 L B 491)^ ' 
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When » cUeditw sues »nd obtains judgment against aome 
niembers of a firm, the matter passes into re$ Judkata^ and he 
cannot,^ in respect of the same matter, sue othem who were not 
joined m the ectien(ft) Bat a creditor who proves against the w.ttJUIT * 
estate of a deceased partner, whom he believes to be the sole owner judgo^" 
of a business, is not estopped from proceeding ageunst a person, or * 
the estate of a person, subsequently discovered to be a'paitner (1). 

87 Debts owing to a firm may be attached although one or more qarntahw 
partners may reside out of the jurisdiction, if the firm carries on 
Imsiness (m) within the jurisdiction and a partner or person having * « 
lontrol or management (m) has been served within the junsdiction 
with a garnishee order (o) 


Part V.—Relations of Partners Inter se. 


Sect 1 — Good Faith Necessary. 

88 Oidmary partnerships are by the law presumed to be based BR8«of 
on the mutual trust and confidence of each partner, hot only in the 

skill and knowledge, but also in the integrity, of every other partner. 

The utmost good faith is requisite in the lelations lietweon partners 
Intel se(p) 

89 A partner must, accordingly, account to las firm for all oenpiai duty 
benefit derived by him without the consent of his partneis from towr-iount 
nil transactions concerning tlie partneiship, and from the use of 

the propelty, name, or business connection of the partnership(tj'), 
including tran^etions after dissolution but before the complete 
^Mndlng up Qf the pattnership(a). He must also account to his 
liim for the profits made by him in any business of the same nature 
as, and competing with, that of his him, if he'carries on any such 
business without the consent of his partners (ft) 


(k) Kendall v UaimUon (1879), 4 App Cas ff04, 'see p, 46, ante,tmd. 

title Estoppel, Vol XIII , pp 335, 336 * 

(l) Be Hodyaon, Beckett v Mamadale (1885), 31 Ch D 177, C A 

(m) For cases illostrairng Uie meaiuug of these words, see note (6), 

I> 30, ante , , . 

(a) For cases illustrating the meaning of these words, see note (t), 

p ii, ante . ^ , 

( 0 ) B. 8, C. Ord 48 a, r 9, Ord 45, r 1 As to garnishee pro- 
ceediogg generally, see title Execution, Vol XIV, pp 90 et aeq 
Ip) ThS pnnciple u firmly established m equity It is not expressly 
ennnoii^ed by the PartnManip Act, 1890 (63 & 64 Vict o ^ 

recognised and embodied in the provisions contained in ibid , ss 29, 30 
The rplationslup of partners tfUer ,ae » sometimes ^oken of as 
“fiduciary,” and in Caaa^ v Stewart (1881), 6 App Cas 64, Eord 
Blacxeusn, at p 79, said of a partnw that it is “ beoanse he la an ag^nt 
that"ti^ fidudw ^aractM ariAea’' The word “fidumaiy’ 
howavk, be atmhed to the partnership ridation m agenwal or unqualified 
sense t see titfe EqtUTT, Vol XHl-, j66, and see ifiw, note (c). 
to) Partnership Act, 1890 (63 A Vjet c 39), a 29 (1), 

(fci S&l! fo^leeDeanv JfflflI?lnw»(l$78),8Ch 0 345,0 A 
part v Wmkey (1822), Msdd &0 367 . Oardmr v. 

af#3h4Beav. 634, ^StmennUe V. Mackajf (1910), |6 Ves. 382; 



48 


Partnership. 


Sect 1 In the conduct of the firm’s busmess a partner mast not make 
Good Faith any exclusive profit or private advantage for himself (c); bat a 
Necessary, partner may derive private benefit in matters entirely outside the 
Buie"againRt scope of, and not in competition with, the buSmess by the use of 
priTute^profit information acquired in the partnership business (d) 

A partner must not place himself in a situation antagomstic to 
the inteiests of the Ixrm («) A managing partner should enter in 
the partnership books all money which he withdraws for his 
sepal ate use, omission to do so or concealment of any such trans¬ 
action may amount to fraud (/) 

A covenant in a partnerslup agieement restraining competition 
between the partners will be enforced by the court (g). 


Ikalinp:* 
betwu II 
paitTHIS 
pilvattl^ 


90 One partner is not necessarily precluded by the fiduciary 
lelationship from purchasing the shaie of another without the 
knowledge of the rest or fiom making, on his ow'n account, a pur¬ 
chase, not being within the scope of, or m iivalry with or injurious 
to, the partneiship (h) 


Ki nt wnl (>l 91 The renew’al of a lease by one or more of the partners 

partneiftiiip ^\ithout the privity of the others enures for the benefit of all (t) 

kftht rjijjg jg Ijjjg game when the intention to renew is communicated 

to the otheis if the lattei are prompt to assert thoir rights (k ), and 


T/>fnam (18'54), 4 I Oh R 188, Bmutll v Atulwtck (1826), 1 Siin 52, 
Millor V jUlmkai/ (No 2) (1865), 34 Beav 295 

(c) Parlnwship Act, 1890 (53 & 54 Vict c 39), s 29 (1), compare 
Fawcett v Whitehouse (1829), 1 Rubs & M 132, E.%chen8 v Congteve 
(1828), 1 Rush & M 150 

(d) Aas Y Renlmm, [1891] 2 Ch 244, C A , and see p 47, ante 

(e) Burton v Wookeif (1822), Madd & G 367 (where the defendant 


obtained goods for the hrm by bartering his own shop goods m exchange), 
Bentley y Craven (1853), 18 Bear 75, Dunne v £n9h«h'(l874), L R 18 
Eq 524 , but mere exposure to a temptation to be dusbonclt is not suffi¬ 
cient to justify the interference of the court (Glaesington y Thwaiteg 
(1823), 1 Sim & St 124) 

(/) Be Uay, Fx parte Smith {lS21),iS.&dd &G 2 

(fl) Mome y Oolman (1812), 18 Ves 407, Shackle y Baker (1808), 
14 Ves 468, see Cooper v Page (1876), 34 L T 90 (where one partner 
agr^dd to advance money to a thiitl person on the terms that he should 
receive, by way of interest, a shaie of the piofits of the busm^ carried 
on by such person, held that this was a breach of a covenant “not 
to directly or indirectly engage m any other business ”), and Cooper 
V Wathngton (1784), 2 Chit 461 (where it was held, upon the construction 
of paiticular articles, that the ngnt of one partner to retire, under the con¬ 
tract, from the ][^rtioular trade earned on by the partneatihm, could not 
be exercised witn a view to setting up a similar separate tnum elsewhere) 
As to retirement, see p 86, poet As to the method of enforcing such 
covenants, see titles Injunction, Vol XVII, pp 242 et aeq , Sfroifio 
PsKVOmf ANCN As to covenants m restraint of trade, see titles Master 

AND Servant, Vol XX, pp 88 et aeq , Traoe and Trade Unions 
(ft) CaaaeJey Stewart (1881), 6 App Cas 64, Tnmbler (Toldftet^, [1906] 
A C 494, P 0 

G) Clagg y Ftahwudc (1849), 1 Moo & G 294, per Lord Cottenbam, 
L 0, «t p 298 “ the old lease was the foundation of the new lease, 
, the tenant-nght of renewal ansing out of the old lease giymg the 
partners the benefit of this Pew lease ’* 

[hi CUaq y Edmondeon (1857), 8 De G M & G 787, C. A , Se Bm, 
Bxae V Btaa, [1 908] 2 Ch 40, 61. and see title Mines, Minerals, an© 
Quarr i e s , Vol *XX , ©p 613, 614, where the considerations special)^ 
sifeoting minmg propeor^ are-rSlesTed tq. * ^ 



Part V —Kelations of Paefners Inter a*. 4 ^ 

it is immaterial whether the term of the partnership is definite or Saori. 
mUefimte, or whether the lessors would have refused to renew to the flood 
partners who are not privy to the renews al(l). The representatives lNfO<jii(|l^» 

of a deceased par Inter may have a right to share m the benefit of a **^\*S(' 
lenewed lease (m) If one partner declmea to concur m taking a 
renewed lease of property where a branch of the firm’s business is 
oariied on, and the articles pi ovide that the business shall lie 
(ai ned on at such place as the partneib agree, no other parlnei can 
take a renewed lease in his own name and insist upon continuing 
buch branch on account of the film (a) 

Sect 2 —Mnnaqcment of Paif net ship Affatn 

92 The management of a partnership business is in the hands All partners 
of all the partners, each being entitled to act, in the absence of any entitled to 
piovision to the contrary (o) 

93 With lespect to matters connected with the oidmary carrying power of 
on of the paitneiship buhiness, disputes among tlie partners may. m ra«ioriiy 
Up' absence of any expiess provision foi their settloinent, bo deoideil 

lu a majoiitv of the jnvitneis ( p), but the mnjoiity must act in good 
faith and eveiy paitnei must have the opportunity of being hear<i( 7 ) 

A majority of paitneis, however, cannot change the nature of inmitation 
the paitnership businesb , for this purpose the assent of all is empower of 

LA A- A Win 

icipmed(?) Noi can a majority, when selhng then own shares in •' ^ 

the partnership, sell the bhaies of the dissentient partnois(fl) 

91 The diligence lequiied of a paitnei may be limited liv tli© I’liiirenOT 
ai tides to that pait of the business which is conducted by him (h) 

(l) FenthemiouJiangh v fenwich (1810), 17 Ves 298 

(m) OUmentu v Hall (IS.W) 2 Do G & T 173, G A 

(n) Clements v Norns (1878), 8 Ch 1) 129, C A 

(o) Partnerflhfp Act, 1890 (63 & 64 Viot c 39), a 24 (5) The powers of 
management lire co extenbive iinicaa it is otherwise aCToed (Donaldson v 
Williams (1833), 1 Cr & M 345) The exclusion or a partner may be 
restrained by uijunction see p 80 poil 

( p) Partnership Act, 1890 (53 & 54 Viot c 39), s 24 (8) The adinissiou 
of a pupil or apprentice with a view to train him in the knowledge ot the 
business falls within “ordinary matters connected wi U the partnoiship 
busmess” (Htghley v Walker (1910), 26 T L R 685), lad see p 62* ifosl 

iq) “ I call that the act of all, which is the act of the majonty, provided 
all are consulted and the majority are acting bund fide, meeting, not for the 
purpose of negativing what anyone may have to oftor, but for the purpose 
of negativmg what, when they are met together, they may, after due 
oousideration, thmk proper to negative” (C/on«tv //am* (1824), Turn &R 
496, per Lord Eldon, L C , at p 525) If there is any agreement by the 
majonty, before hearing the minority, to ovenide in any event the views 
of the latter, such conduct is not consistent with good faith (Qreat Western 
Bail Co V Bushout (1862), 6 De G & Sm 290,310) On the other hand, 
the minority must not be merely obstructive, and may, after reasonable 
discussion, oe closured, see Wall v London and Northern Assets Corpora¬ 
tion, [1898] 2 Ch 469, C A 

(r) Partnership Act, 1890 (53 & 64 Viot c 39), s 24 (8), Nnitiseh v 
Innng (1824), 2 Coop temp Cott 368 , A -0 r Great Northern Bail Co 
(1880), 1 Drew ic Sm 154; and see pp 25 26, ante WhAt are the 
hmito of deviation that will justify the interference at the oonrt on behalf 
of a dissentient minority depends on the etroumstanees of each case, and 
the rij^t to rehef may be lost through laches or acquiescence (Oregorv v 
Pofotott (ld64}, 33 Beav 595). 

(o) Ol^le V OadeU (1822), Jac 537 

(i) SmuA V Mtdee (1852), 9 Hare, 558. 
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Pabiwebship. 


IBCT 9 95 . In the absence of conkary agreement each partner ieentitdedi 

Manage- to access to the partnership books, which must be kept at the place 
xsent of of busineBs of the firm (c). On diSBolution partoers^ books may, 
Partnerdiip by agreement, become the exclusive property of one partner (<2); but 
when one partner is bankrupt the court will not take the books 
Ri(?ht of from solvent partners (<*). 


accem to 
bcx>tu 

Kamunoration 
for manage 
meat 


Allowance to 
satTiving 
{Mirtner tor 
management 

Winding u{> 


96 A managing partner, like any other partner, is not entitled 
to remuneration unless there is a special agreement to that effect (/). 
Agieement and acquiescence under pressure have been held not to 
debar the reopening of an account in which remuneration has been 
sanctioned by partners to a person who stood in the position of 
trustee for them (<?) Such an agreement may be inferred where all 
the partners agiee to give then whole time and attention to the 
business and then permit one of their number to act exclusively (/i). 

A surviving partner who carries on the business profitably, retain¬ 
ing the capital of his deceased partner, is entitled to just allowances 
for management (t), unless he is himself the executor of the deceased 
partnei (/f)» but allowance for management dunng the conduct of a 
business ig not payable for tiiferm management between dissolution 


and the sale and distribution of assets (1) 


Sect. 8 —Admtmon of Other Paitneri. 

Kew partner 97 Subject to any agreement a new partner may not be 
^mitted only introduced without the consent of all the existing partners (w) The 
of^i*****^^*' terras on which he is admitted are therefore usually determined by 
express agreement («) An attempt by one partner to introduce a 


(c) Partnership Act, 1890 (63 & 64 Vict c 39), s 24 (9) 

(d) jAngen v Simpson (1824), 1 Sun & St 600 

(e) Be Covet dale, Ex parte Finch (1832), 1 Deac & Ch 274 Nor will 
the court take the partneislup books and accounts out o£ the possession 
of the former managing partner to enable a receiver to maka out the bills, 
if such partner offers uee access to them for all puiposes (Dacte v John 
(1824), 13 Pnee, 446) 

if) Partnership Act, 1890 (63 A 64 Vict c 39), s 24 (6), Hutcheson v 
Smith (1842), 61 Eq R 117, Thornton v Proctor (1792), 1 Anst 94, 
Robinson v Anderson (1856), 20 Beav 98, Holmes v Higgins (1822), 
IB 4e C 74 (where a partnei did work as a surveyor), compare WhtiiU 
V FFFarlane (1830), 1 Knapp, 311, P C (where remuneration for ooUeotioQ 
of book debts due to a preceding partaiersbip was not allowed) 

(ff) Barrett v Hartley (1866), 14 W R 684 

(h) Atrey v Botham (1861), 29 Beav 620, compare Webster v Bray 
(1849), 7 Hare, 160, where mequahty of labour was ooutemplatsd from the 
begmnmg 

(») Brown V De Tastet (1821), Jac 284, Re Aldridge, Aldndge v Aldridge^ 
[1894} 2 Ch 97 

(k) Burden V Burden (1813), I Ves &B 170, Stookenv Dawson (1843). 
6 Beav. 371 ' 


(1) V Phillips (1853), 10 Hare, 366, see Hams v Sleep, [1897] 

2 Ch 80, C A., where a partner, who was appointed receiver and manager 
on dissolution, was, m his accounts, allowed premiums paid to a 
somtty as his suietv, as well as remnneratioD for semces which were 
ouhBde,, toe scope pt his duties as reomver and mimager, idtooimli ha 
ou^ai^uk to act without salary 


of the law of partnarsli^, see note to Grauishdy r, 
Jlfatdi(l8l8), 1 Swan 495, at pp W9 et ssq , oompatfibJjWeyroysv.Ffmm 
(183|), 3 kfy & K. 1. 20 

(«) For a form, see Eneyck^^pediA of Forms And Precedents^ Vo} IX.,' 



Part V.-^kEunt^s ®f turUA m H 

iie« pftrlai«rv witljout eons«iili mnonntiR on}.y to asstgiitn^i 

gluire to toe partQei»faip(<»). < Ik may areato » aub'partoanto^ Jj iyi l iTO 

between the xtewooper and hts mtrodacer> but does not oonfec upcm 

the newcomer the rights of a partner as agamst the original firm (o). 

W. Freqjnently it is provided that a partner may nominate Powwte*^!; 
one or more peisons to succeed to his share of the business at his »omiD«taa'' 
death or retirement Upon the exerobe of such power the firm P**’‘“®* 
comes under an obligation to admit the nominee as a partner (6)^ 
bat cannot compel him to become a partner (<;)• Even if one 
partner has covenanted with another that his nominee shall become 
a partner with the latter, the court will not specifically enforce the 
covenant against the nominee, and, if no provision has been made 
for the event of his refusal to be^me a partner, the partnership 
will be declared dissolved, but without prejudice to any right of 
action which the covenantee may have agamst the covenantor or 
his estate for breach of the covenant (d) 

A person who has an option to enter a partnership must comply Ponditionti ot 
wodo et found with the conditions of it(<’) He must make his «nfrvmuiii 
election withm the time fixed (/■) if no time is fixed the option J^th”*** 

IS lost unless it is exercised within a reasonable time ((f) Before 
making bis election be is entitled to have a reasonable time for 
inspecting the affairs of the partnership, but not to have the 
accounts formally taken {h) A nominee, who bos an option to 
enter a partnership contingent upun his attaining twenty-one, 
cannot prevent the dissolution of the partnership before that time 
by tlie mutual consent of the partners (i) Though the effect of the 
agreement between the partners may be to create a trust of the 
share in favour of the nominee (k), it is not an immediate tiust, but 
one to arise at a future time, at any rate when the nominee’s right 
IS contingent, and will attach only upon the then existing assets (/). 


(o) Bray v Fromont (1821), Madd & G 6 

(a) The righto of au assignee are dealt with elsewhere, see p 57, post, 
see ^so p 111, post As to the term of a sub partuMulup, see p 2d, ante 

(b) Byrne v Eetd, aupra With regard to the retiiooies of a i<i|ected 
nominee, see M'lfeill v Betd (1832), 9 Bmg 68 , Byine v Betd, [.1902J 2 
<'h 735, 0 A For forms of nomination of new partners, oompore 
Eneyolopsedia of Forms and Precedents, Vol IX , pp M6, 000, 

(c) Madywtek V yTtmtfe (1843),. 6 Beav 496 

(d) Downs V. CoUtne (1848), 6 Hare, 418; htmccwter v. Allsup (1687), 
67 L T. 63 , see also Kershaw v Matthews (1826), 2 Hass 62 

(«) Sw Brooke v Qarrod (1857), 3 K. As J 608 , TPotney v Tr%st (1876), 
45 L J (OH ) 412 

(/) HoUand r Ktng (1848), 6 C B 727 , and, daring that period, sur¬ 
viving partners must not do any act prejudicial to the value of the business, 
whudi, in the event of toe option being deohned, is directed to be sold 
{EvemB V. Mughes (1864), 18 Jur 691 (changing the firm-style)) 

(ff) Van^dtart ▼. Osborns (1871). 20 W B 195 

to) FigM y. (1826), M‘Cle. & Yo 669 

U) Wwvuwn y. Mhrnam (1894), 72 L T 17 But when a person 
aadjnuslus bnsinsss to torse persons as papers, on toe terms that there 
shau be feserved s share of toe profits for bis nominee, who is to have toe 
optwii of bdng adnutted a partocy on attaining twenty-one, the psitnetabip 
oanitot be prematurely dissolved witoout toe consent of such person 
(AMmmT, BemM (1867), 16 W B. 739). 

Ihigo y Oox (1862), 10 Hare, 163, 

|i) Bhmann y Ehrmann (1894), 72 U T 17 (where the observatto||tV| 
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pAHTNSRSHir. 


Skj* » A power to introduce two eons as pupils or clerke, with the option 
Admission of becoming partners, does not extend to the introduction of a third 
of Other son as pupil or clerk to succeed a son who has died without 
Partoers. becoming a partner (»n) Executors having a duty to nominate 
certain persons as partners, with power to exclude one of them, 
have the right to exclude him if they, without fraud, unite in 
doing 80 (n) • 

jBatry subject An incoming partner is subject to the terms of the partnership, 
to terms of except as varied by expiess agreement (o), though he may not be 
partnersJnp ^ special teim of which he bad no notice (o) 


Sect 4 — Paitru’rship P)opctti/ and Piopctty oj Si'paiate Paiinert. 


Oeneral rule 
as to usei 

Wbnt pai tnor 
bliip property 
lutludes 


I’n sumption 
as to piopt ity 
purchased 
with partiu i 
ship funds 


99 Partnership pioperty may only be used for partnership 
purposes, and in accoidaiice with the paitneiahip agieement(p) 

100 Partnership pioperty includes all piopeity, rights and 
inteiests originally biought into the paitneiship stock, or subse¬ 
quently acquired, by puichase or otherwise ( 7 ), foi, and substantially 
involved in, the pm poses of the business (r) 

The meie fact that the Imsmess is conducted on properU 
belonging to one paitn«‘r does not uecessaulv make the propeiti 
involved m the paitnership dealings so as to Worae paitnership 
pioperty («) On the other hand, if tlie piopeitv has been purchased 
out of paitneiship assets and held as part of the paitnership stock, 
it is immaterial that it has not been actually used ioi carrying on 
the partnership business upon it or by means of it (a) Thus, where 
the transaction is in substance the puichase of a mixed property, 
for example, a farm and the stock as a going concein (/>), 01 a nursery- 
giound and the business earned on upon it(c), the property so 
acquired is partnership piopeity 


He FUtvell, Murray v FlnveU (1883), 25 Ch D 89, C A , of C'OiTON, L J , 
at p 102, ore qm^tioued) 

(to) Watney v Trut (1870), 45 L J (ch ) 412 (where theie was a 
pioMsion restricting the employraeut of cleiks and servants), and see 
note (n), p 49, ante 

{nyWninwnghtv Waterman (1791), 1 Ves 311 

((/) Austen v Boys (1867), 24 Beav 598, 606 

(р) Partnership Act, 1890 (63 & 64 Viet c 39), g 20 (1) As to the 
devolution of partnership propeity, see p 65, post 

(</) Partnership Act, 1890 (53 & 64 Yict c 39), s 20(1), and see 
Waleier v Wateier (1873), L R 16 Eq 402 Property given to some 
only of tho partners to roplnoe lost partnership propeity is not includul 
{CampbeU v MulleU (1810), 2 Swan 551) 

(r) Partnership Act, 1890 (53 & 64 Viol c 39), s 20(1) 

(•) Davts V Dams, [1894] 1 Ch 393, 401 Where the property upon 
wliioh the business is carried on is, and is declared by the partnership 
agreement to be, the property of one partner, and the agreement contains 
no provision as to the tenancy of the partnership, but only a general 
direction that '* all rent ” is to bo paid out of yearly profits, the oojirt 
lufiWB that the partnerslup was intended to hold the property on a tenancy 
during the coDtinuauce of the partuership, and not on a tenancy from 
year to year or at will (Poood v Carter, [1912] 1 Ch, 668); and see 
note (Ih p 85, po$L 

(a) Mtartagk v Oo^Uo (1881), 7 L R Ir 428 “ If the property pnr- 

•hasM is substantaally involved in the partnership business, it is to m heh] 
•a purchased for partnership purposes “ (ibid, at p 436) 

( 0 ) Jknhea V wimes (1879^-42 Ch D 813 

(с) Waierer v WatereTf supra 



Paws V —Eklatioks or IPartmeus Inter sIL 


m 

Property bought with money belonging to the partUereiap is ^«nr, t, 
partnership property unless a contraiy intention appearB((j) Buoh 
intention may app^r from the circumatauces m which property is 
purchased (e). ltt« ' 

101 Persons may be paitners m pioftts made by the use of land 

of which they are co-owners, though the land itself or their interest PartoM^ 
therein is not partnership property (/) Other land {mi chased out —• 

of such profits, to be used in like manner, does not become partnei- 
ship property m the absence of agreement, but is held by the partners* as 

as co-owners for the same estate or interest as the original land (g) paitnonhip 

102 Partners aie not precluded from effectually tiunsferring 
partnership propeitj to one or more of themselves, and such tiansfer i,y piutuew 
lb vahd not only as between the partners themselves, hut as loouoof 
against the paitneiship creditoi s (/i) But good faith is esb(*nlial 

to the transfer (t>, and it must have been completed if tlie agi ce¬ 
ment remains executoiy the propeity remains joint (/i.). 


(d) Partnership Act, 1890 (53 & 64 Vict c 39), s 21, TibbUsv FfuUtpn 
(1853), 10 Haro, 356, Uelmore v Smith (1) (1887), 35 Ch 1) 4.16, (' A . 
Wray v Wray, [19I>6J 2 Oh 349 It is uumatorial that the purehnse is 
made m the name of one iiartner only, if it is cU ar that he is not to hold 
it for himself alone (3/o?u« v Jiatiett (1829), 3 \ & T 384) 

(e) It cannot be laid down os a uuivei-sal rale that when lands arc bou^iit 
by partneis in trade, and are paid foi out of the partnership assets, they, of 
necessity, become part of the mint estate of the partners (B 0 JMuremf, Kr 
parte M'Kervna, Bank of England (Uiee (1861), 3 J)e G P & J 645, (' A . 
per Turner, L J , at p 669) But when the property is not only pnul lor 
with partnership money, but also bought foi ftartnership purposes, the 
presumption that it is partnership property becomes practically conclusive 
(tbvi , and see Smith v Smith (18()0), 5 Vea 189) 

(/) See dicta, m Crawskay v Maule (1818), 1 Swan 495, pc» Lord 
Eldon, L t' ^ at pp 618, 523, see also p B, ante 
{g) Paituership Act, 1890 (63 & 64 Vict c 39), s 20 (3), Steward v 
BfaAieway (1869), 4 Ch App 603, atliiming N (1868) L R 6 Eg 479, 
Davies v Barnes (1879), 12 Ch D 813 “ It is not the law tlmtpaitners in 

business who are owners of the propeity by moans of which tlie business is 
earned on are necessarily partners as regai ds that j i operty ” {JJavis v 
Davis, [18941 1 Ch 393, per NORru, J , atp 401) But in Morns v Jianett 
(1S29).3Y & J 384, though the original Undwas not paitneisluppropx'rty, 
land ^terwards bought and paid for out of profits was, m the circumstances, 
held to be partnership property If co owners of business property agree 
that such property shall be partnership assets, and the trade is canted on 
there, the mortgagee of the interest of one of the partners is put upon 
inquiry with regart to the agreement between them when he is aware th.it 
the property w used for partnership purposes {Vavamder v Jiullcel (1873), 
9 Ch App 79, where the mortgagee was postponed to the hen of the other 
partner for the excess share of debts duenarged by the latter, though 
iDcorred after the date of the mortgage) 

(h) BoUon V PuUer (1796), 1 Bos & P 639, Ex parte Baffin (1801), 6 
Ves. 119, and see, farther, title Bankkuptct and Tnsolvenct, Vol II , 
p 220, Bs Henderson and Motley, Ex parte Freeman (1819), Buck, 471 
As to the effect of the aMignment of a lease, see title Landlord and 
Tenant, Vol XVUI, p 677 

(t) See Be LiglttoUer, Ex parte Peahe (1816), 1 Madd 346 , Be Walker, 
Ex poaie Walker (1862), 4 De G F J 609, C A , compare Edwards^ 
Wood, Ex parte Mayoa (1865), 4 De 6 JT & Sm 664, title Bankbuptct 
AND Insolvenct, Vol II, p. 220. See also title Crininad Law and 
pEOCEmmE. VoL IX , p 636 

(1^ Eff, if payment u to be guaranteed by a turefcy and be reiusea tq 
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l^ARTHlSSltl#. 


JlwjT 4 if the jjersonal repreeentativea of li parbiet seU'luli 

llutnerabivi fthare ^ the sumvmg partner or partners, relying shnpfy hn a 
Property covenant of indemnity against the partn^hip debts \ mr If, on tlie 
true construction of the partnership articles, they lose their nght 
Property ng^iugt the surviving partner or partners to have the partnership 
PftrtoeM assets applied to the payment of the partnership liabtlities, the 
rmmm. becomes the separate property of the sarviving 

Oa death of partner or partners (1) 

Conversely, the separate property of one partner may be converted 
into the joint property of the firm (m), but the mere fact that the 
profits of the partneiship are made by means of the^ separate 
property of one partner does not convert that property into joint 
property (n) If the owner of a business holds out to the world, as a 
partner, a person who has la fact no interest in such business, and 


a parcoer 

Transfer uf 
separate 
property 
to nrm 


join in the ttanefer {Be Mallam, Ex parte Wheeler (1817), Buck, 26), in 
such circumstances notice of the letiiement in the Gazette and in circulars 
to customers do not siittice to complete the tiansfer {%btd ), see also Be 
Johnston and Danston, Ex parte Oot/per (1840), 1 Mont D & DeG 368 , Be 
ICempiner (1869), L It 8 £q 286, Be Head, Ex parte Kemp (1893), 10 
Moir 76, Be Wnght, Ex pake Wood (1 819), 10 Ch D 664, C A 

(l) Be Simpson (1874), 9 Ch App 672 On the other hand, if the articles 
are merely intended to vest the partnership assets m tlie surviving partner 
subject to payment of the partnership debts, the assets ivhioh were joint 
assets at the death remain joint assets, available to the joint creditors 
(lie White, Ex parte Morleg (1873), 8 Ch App 1026, followed in Be White, 
Ex parte JJtar (1876), 1 Oh D 614, 0 A , and Be Mellor, Ex parte 
Manchester Bank (1879), 12 Ch D 917 , affirmed siih nom Be Mellor, Ex 
parte Butcher (1880) 13 Ch D 466, C A ), and the executors having 
paid, or become liable for, the partnership debts are entitled to be 
indoinuified out of such assets (Be Daniel, Ex parte BoweU (1896), 75 L T 
14J), compare Be Head, Ex parte Kemp, supra In these oases there is no 
question of “ order and disposition,” they depend on the nature of the 
agieemeiit between the parties, see lie Mellor, Ex parte Butcher, supra 

(m) Be Bowers, Ex parte Owen (1851), 4 De G & Sm 351 (where one 
partner “ B ’’ was separate owner of stock-in-trade and furniture, and it 
i%as infened and hold by the court that the atock-in trade had liecotiie 
joint propelty, subject to an account m which the firm would be debited 
in favour of “ B ” with tlio value of articles whuh belonged to him or for 
w hieli ]h‘ had paid A different inlerem e was drawn as to the fnmitnre 
which was held to have remained the separate pniperty of “B ”), dis¬ 
tinguish lie Fear, Ex jiarte Hare (1836), 2 Mont & A 478 (where the 
furniture had been treated by the partners as joint property) For the 
principle of these cases, see Be Ashley, Exparte jlfurton(1840), 1 Mont D 6c 
De G 262, per Sir Gkoroe Rose, at p 261 Where the owner of a mill and its 
machinery admitted two partneis, and the value of the property was entered 
in the partnership books as the amount of his caiutai, and all additions and 
improvements during the paitnership wete made at the expense of tiie 
film, the pioperty was held to have become joint property (Bobineon v. 
Ashdon^ Ashhki V Bobinson (1876), L R 20 £q 26 , eorapare PiUvng v 
JPbUtng (1866), 3 De G J & Sm 162; and Htui v Parker (1861), 7 Jur. 
(N 8 ) 833) So, if a patent belonging solely to one partner is “dedicated 
to the jpurposes of the partnership,” it becomes mint property (Kwny'^s 
PaiotiitB^ttton-Halemg Co v Somervell tmd 

(nySurdon r Benrhu (1862), 4 De G F 65 J i 2 ,G. A.,dntiumtdshing 
Jtumpn T Jaeiesyn (1804), 9 Ves 691 , Fromont V. Ooupitmd (1824), 2 
Bmg, 1^0, JFoIsoa (1824), 2 B & C 401; aifd «ee POcA^ V 

Cartot^pRlz] 1 Ch 663 With regard to a sleeping putner, see Be 8to»im. 
Ex pane Chuck (1831), Mont 864, 373; Be turkey. Ex parte 
(18'%^||opt 46. ’ 
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permits him to set as sooh, and the two aro joiatlj a^jii^MatS^ 
baokrapts, the owner is estopped from saying that the assets of the 
business are not foint property (o); but where the holding out is 
only to a very fe^ creditors, and there is no holding out to the 
world, it may be that there is no partnership and consequentiy no 
joint property (p). 

108. Partnership property cannot be taken in eaeoution for a 
separate judgment against one partner ( 3 ). 

4 

Sect 5—Shares in Paitnct thtps, 

Sob-Sect 1 —Nature of Shades 

104 The share of a partner is his proportion of the joint assets 
after their realisation and conversion into money and after payment 
and discharge of the joint debts and liabilities (a). Buch share 
includes sums advanced by either paitner beyond hia due propor¬ 
tion (&), and, therefore, separate cremtors of a partner cannot be paid 
out of partnership assets until the claims of the other partners upon 
the paitnership are satisfied (<*) A shaie of partneiship assets 
l>eqiieathed to a surviving partner is not thereby relieved fiom its 
liability for the joint debts (d), and, as a surviving partner must pay 
the firm's debts out of the assets, he may consequently give seouiity 
for such a debt upon partnership property (e) 

106 Equity recognises no light of survivorship as regards 
partnership property at law the same doctrine applies, but is 
subject to exceptions (/). So far as the right of survivorship m 

( 0 ) Re Rowland and Orankehaw (1866), 1 Ch. App 421, Re Pideford, 
Ex parte Eayman (1878), 8 Ch D 11, C A. 

(p) Re Wnght, Ex parte Sheen (1877), 6 Ch D 235, C A , compare 
Re Reay, Ex parte Arbomn, Ex parte Gonne (1846), Do G 359 Ab io 
“holding ouf,*' see p 13, ante 

(q) Partnership Act, 1890 (63 & 64 Viot c 39), s 23 (1) But a ohaiging 
order may be made on the interest of a partner, subject to the right 01 the 
other partners to redeem the interest charged (*6«l, s 23 (2), (3), see p 69, 
poet) With regard to a charging order to cpve ellect to such a judgment, 
seep 69, port, and title Eicecution, Vol AIV , p 11 

(a) Oaroettv Tsole (1843), 5 Q B 408, and see MarehaU v Moflure 
(1885), 10 App Cas 326,334, P C Joint debts are payable primarily out 
of joint assets if sufficient, even though secured by a charge on the separate 
property of one partner {Re Rtieon, Rtteon v Stteon, [1898] 1 Ch 667, 
affirmed [1899J 1 Ch 128, C A ), although one of the persons entitled to 
share in the assets —e g., an infant partner—may not be personally liable 
for tike j,oint debts {LoveU and Ohnetmae v Beauchamp, [1894] A C 607), 
and see titles Execution, Vol XIV , p 10, note (k), Executoes and 
Adminisikatobs, Voi XIV, p 289, Infants and Childben, Vol XVII, 
p 53 

(b) Wpetv Skip (1749), I Ves Sen. 239, Partnership Act, 1890 (63 & 64 
Vici, 0 39), 8 89 On thu pomt see p 103, poet, and as to a partner’s 
ns^t to an indemnity and hen, see pp 60, 61, port 

(a) Orofi v. P*k« (1733), 3 P Wms 180 , Udldemeee v Shaokele (1828), 
8 B. (h €. 612; West y. Ship, supra 

(<Q farguhar ▼. 'Aaoden 0671)* 7 Ch. App 1 

(ef'^ vlouah, Bradford Commeretai Banhtng Go v Cure (1885), 31 
<2i. |>. 384, Re Bourne, Bourne v Bourne, [1906} 2 Ch 427, 434, C A ; 
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partnership property exists, it applies only to the legal title and not 
to the beneficial interest C<7) The estate of a deceased partner is 
entitled—not specifically, but in value—^to a share of the articles 
used for the purposes of the business (A), and, on his death, the 
value of his share is regarded as the price to be paid by the contmu* 
ing firm (t) 

106 Land winch is partnership property is deemed to be converted 
into peibonal estate as between the partners (including the repre- 
sentatn es of a d( ceased partner) and also as lietween the heirs of a 
deceased partnei and his personal representatives (1), unless a 
contrary intention is expressed (1) It may be deemed to be recon¬ 
verted in some circumstances, for example, after termination of the 
p.irtnership (w) 

chattels did not devolve upon the surviving partners , but this case has 
heeij disapproved of and is of doubtful authority, and see, further, 
titles Dbsctst and iJisTUiBuiioN, Vol XI, pp 6, 7, Executors ani> 
ADMiNisriiATORB, Vol XIV , pp 221 222 

{q) So the undivided property of a deceased or rotiiiug partner must not 
be (ontiniud in the business without an expicss or implied agreement 
((Iraushaifv t'oZhas (1808), 16 Ves 218) A surviving partner is a trustee 
only as regaids the shares of his deceased partners, notwithstanding a 
conveyance to the partners “ and their heirs for ever ” 

{h) fftvart V BvU {Mnrquu) (1813), 11 Ves 667, 665 Bhnh v Brent 
(1837), 2 Y & 0 (IX ) 268 , Ashuorth v Munn (1880), 16 Oh 1) 363,369 

(?) kuinq V liwmq (1882), 8 App Cas 822 

(L) Paitncrship Act, 1890 (63 & 54 Vict o 39), s 22 , see Be Wilson, 
ird»>o»v //oWowflrj/, [18931 2 rh 340 The rule is based on the following 
(.ises — Jjiile V (hbson (1729), 1 Eq Cas Abr 290, Mvrlagh v Costello 
(18S1), 7L R Ir 428, Gordon v Scoff (1868), 12 Moo P C C 1, Moms 
V Acfueiei/(1817), 2 Y Sr C (EX ) 139 , Be Cooper, Cooper v Oooper (1878), 
26 W R 786, CroMisftay V il/nuZe (1818), 1 Swan 496, Phillips v Phillips 
(IS32), 1 My & K 649, Holioyd v Uohoyd (1859) 28 L 7 (on) 902, 
Jiffeioysv /SianZi (1684), 1 Vern 217, Lakev CindtlocI, (1732), 3 P Wins 
158 Elhot V Brown (1791), 3 Swan 489, n , Uoughion v Houghton 
(1841), II bim 491 Es‘-ejs v Lssec (1855), 20 Beav 442 (where the 
paitneiship was eontinucd beyond the agreed term), Bipleyr Waterworth 
(1802), 7 Ves 425 Baxter v Brown (1846), 7 Man & G 198 , Darby v 
Darby (1856), 3 Diew 496 and see titles Descent and Distribution, 
Vol Xl , p 7 , Equity, Vol XIII, p 39 This rule was well settled not- 
vMtlistiimding some decisions which appear either to conflict with the 
lurreflt of authonty or to have been based on special circumstances 
iBnndull v Bondall (1835), 7 Sim 271, Thornton v Dtxon (1791), 3 
Bio C G 199 Bell v Phyn (1862), 7 Ves 463, Cookson v Cookson 
(1837), 8 Sim 629) Wbeie land belonging to an incorporated voluntary 
society was taken for public pui poses the proceeds were held to belong to 
1 be persons who weie members of the society at the time of sale {Brown v 
D«fe (1878), 9 Ch D 78) It was formerly held that real estate, although 
partnership pjopeity, if not purchased out of partneiship funds for part¬ 
nership purposes, was not to be deemed converted unless required for 
the purnoses of paying debts after the expiration of the partnership, 
see Cookson v Cookson, supra It may be doubted whether this decision 
would have been the same after the Partnership Act, 1890 (63 & 64 Viot 
i 39^, s, 22 The proceeds of sale of such land were held to be real estate 
wirhm stat (1736) 9 Geo 2, o 36, repealed by the Mortmam and 
Obanteble Uses Act, 1888 (61 & 52 Viot o 42) As to the hability of 
partnership land to death duty, see title Estate and Other Death 
Duties, Vol XIII, p 3087 Ashworth v Munn, supra 

(/) Partnership Act, 1890 (63 & 54 Viot o 39), s 22, Bolmatnr Shon 
(1S04), BVes 50p 

(m) Myers v, Myers (1889Y 61 L T 757, Bowley v Adams (1844k 
7 Beav 648 
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107 PRitners maj convert then joint property into the separate 
property of one or more of their number (n), A partner may have 
the n^bt to vrork a patent, although he may not be entitled to a 
share m the patent itself (o) 

Sub-Sect 2 —Amount of Bharei 

108 Subject to any agreement, express or impitecl, the rule is 
that partners shaie equally in capital and piotits and contribute 
equally towards losses, whether of capital or otherwise (p) The rule 
of equality may be negatived by the terms of the contract {q) or by 
the course of dealing (a) 

Sub-Sect 3 —Dealmga hy a Partner with h%a SJmrt, 

109 A partner may assign his shaie to a third poison, abso¬ 
lutely or by way of securitv, but cannot make the asbjgnoe a 
partner (6) Recognition b> the other partners may, howc'vt'i, 
confer the rights of a partnei ou an assignee (c), and a pailnership 
may be so constituted that the assignment of a shaie jilaces the 
assignee in the position of the tianslcior (d) Ajnitiu'i vs ho has 
an unconditional light to tiansloi his ehaie is lolieved fiom liabiht> 
hy an actual assignment, ot \\ hu h notice is given to the othei 
jMirtneis, although the assignee mav be insolvent (<) 

The assignee oi mortgagee of a shaie takes subject to the lights 
of the other paitnois, ami is ailected by oquitios aiising between 
the assignor and his paitners aftei the date of the assignment (/ ) 
An assignee of a share is entitled to the shaie ot profits louiul 


Sbot -B. 
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(n) Bolton y. Puller (1796), 1 Bos & P 639, see n 63, a7ite 

(t>) Kenny's"Patent Button tloleinq i'o v Somervell andLutwyche (187H), 
38 L T 87? 

ip) Partnership Act, 1890 (63 & 54 Vut c 39), s 24 (1), Pemml v 
Peacock (1809), 16 Ves 49 , Bobinaon v Anderson (1866), 7 De (« M A <1 
239, 0 A, affirming S (\ 20 Ue'iv 98 (when* sq/nate solicitors adul 
lor the same clients, and were jointly inteiesled in i i< jnofits) 

V Anderson, supra, shows that the rule is the same ooth in general pat I 
nerships and m partnei ships h'lnted to a particiiUr business or adveitiim' 
8«e Farrar v Beswtck (1836), 1 Mood & R 537 

{q) Roblet/ v Brooke (1833), 7 Bli (n s ) »(», JI L , Warner v South 
(1863),! De G J A Sm 337, 0 A 

(a) Stewart v Forbes (1849), 1 Mao & G 1*17 

(b) Partnership Act, 1890 (63 & 64 Vict c 39), 8 31 (1), Biay v 
FrofflonM1621), Madd AG 6 

(c) Jefferys v Smtfh (1820), 3 Russ 168 

(d) Mayhew'e Case (1854), 6 De G M G 837, C A , Foxv Chflon 
(1832), 9 Bmg 116 , Ptnkett v Wnqht (1842), 2 Haie, 120 As to the case 
of a limited partnership, see p 111, post 

(e) Jefferys v Smith, supra 

(A OavamdsT y Bulteel (1873), 9 Ch 79, Smith y Parkes (1862), 
l6Beav 118, Kelly V Hutton (1868), 3 Cut App 703, Dodson v Dounn/, 
11901] 2 Ch 620 The nght of aa equitable mortgagee of partneislnp 
property w not varied by a subsequent dissolution ot partnership betw<>«Mi 
the mortgagors and the bankruptcy of the oontmuiiig partner, although 
there has been a substitution oi a separate collateral secmrity for a joint 
ooUatend security given before tin* dissolution (Be Draper, hr parte Booth 
(1832), 1 L J (BOX ) 81), see also title Mobtqaob, Vol XXI, p 96 
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due to his assignor (j), and must accept the a^iui|s * 1 ^ tha 
partn»s(h) A purchaser ol a share must indenmify bia Teodor 
against the partnership liahUitieB(A), and he cannot caUloraoeOun^ 
nor inspect books while the bnsmess is a going concern (*); oor 
interfere m the management or administration of the business (it) 
But an assignee or mortgagee is entitled, on dissolution, to call for 
an account from the dissolution ((), and is not affected by any agree¬ 
ment or deahfig between the paHiners with regard to the assigned 
share, subsequent to and with imtiee of the assignment (m), and 
a mortgagee of shares in a mining partnerslup is entitled to 
foreclosure (n) 

110 A continuing partner’s right of pre-emption, under the 
paitnership contract, is recognised by the court as a nght of great 
value and importance, and is enforceable, in proper cases, by 
injunction or specific performance (o) Such a right may lapse if 
not exercised with due diligence on notice (p) 

111 An assignment of his interest by one partner to another, 
where there aie only two paitners, operates as a dissolution (q), 
but where there are more than two the point is doubtful (»). 
Known insolvency of the concern does not vitiate the sale 
of his share by one partner to the other if no fraud is 
intended (») 

One of seveial paitners may pm chase the shaio of another for 
his own benefit, and not fui the benefit of tlie firm (a). A purchase, 


{g) Partnership Act, 1890 (C3 & 64 Vict c 39), s 31 (1), Olyn v Rood 
(1859), 1 Giff 328, (Javandery UMlteel (1873), 9 Oh App 79 

(A) Partnership Act, 1890 (53 & 54 Yict c 39), s 31 (1), Bergmann v 
Macmillan (1881), 17 Ch D 423 

(t) Dodson V Downey, [1901] 2 Ch 620, see Mills v Vmted Coimties 
DanJe. Ltd . [1912] 1 Ch 231, C A 

(k) Partnerslup Act, 1890 (63 & 54 Vict o 39), s 31 (1) A bond fide 
agreement for payment of salaries to partners has been held to be binding 
on assignees, os port of “ management and admmistration ” (Be Garwood’s 
Trusts, Garwood v Paynter, [1903] 1 Ch 236) 

(l) JVatts V Dnsvoll, [1901] 1 Ch 294, C A , but if there has been no 
diBselution tlie account will be token from the dote of issue of the wnt in 
a.n action by the moitgagee to realffio his security , see Whetham v Davey 
(1886), 30 Ch D 674 

(m) TTaffs v Dnscoll, supra, see Be Garwood's Trusts, Garwood v. 
Payriter, supra 

(n) Bedmaym t Forster (1866), L B 2 £q 467 

(o) Uomfray Y FofkergtU (1866), L R 1 £q 667, and see Stewart v 
Stuart (1823), 1 L J (o 8 ) (cH ) 61 

(p) Rowlands v Bvans, WiUiattks y Bowlands (1861), 30 Beav 302, so 
also if the offer cannot be made as provided by the artiolea (ChampU v 
CodsW (1822), Jac 637) 

(g) Death y Samson (1832), 4 B & Ad 172 

(r) Hawing regard to the Partnership Act, 1890 (63 & 64 Viet, o 39), 
s 31, see Emanuel v Symon, [1907] 1 K B 236, Sturgeon Brothers v, Sahnon 
(1906>| 22 T. L. R 684 If it be the correct view tliat such anesspigQineQt 
does not operate as, or give an absolute nght to, dissolntioiw it n at all 
tiveuts a carcumstance which the court may consider m detomumiig the 
question, « 

(8) jS« LigUoUer, Ex parte Peake (1816), 1 Madd. 34ft. 

(u) Gtuteh V. Stewart (1881), 6 App Caa. 64. ^ 
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sc^TABt partoAnS) ^ a sbaro a partner an eEeoil^diii''wift 
be set aside if thwe b any anfaimess in tbw oondnet in 
of the sale (5). 

'SoR-SbCT i—ClMrgtn^ Otdet‘4. i,. 

112 Execution cannot be levied a^mst partnership property Ento^im^''' 
for the separate debt of a partner (<), but the court may make an 
order charging the share of a partner who is a judgment debtoi (d). fK**™**', 
The effect of a charging order is the same as if the partner had 
executed or signed a document charging his share with the debt(r). 'ohArgmg 
Such an order is valid although the indebted partner may be a 
lunatic (/), but if he is a bankrupt it does not take pnoiity over * 

the title of his trustee (g). 


113 When a charging order is made, the court may appoint. Receiver 
by the same or a subsequent older, a receiver (/i) of the paitnor’s 
share of profits and of any other money coming to him from the of charging 
partnership (i) It may also direct such accounts and inquiries older, 
and give such orders and directions as it might have done if the 
partner had given a charge, or as the case may require (K), but this 
IV ill only be done in sjiecial circumstances (7). 


114 The partners of a member of a firm whose interest has Right* of 
been charged may ledeem it(w), or, if the court directs the sale 


(ft) Permit V Johnson, John sen v Pcro»« (1857), 3 Sm &G 419 

(<*) Partnership Act, 1890 (53 & 64 A'’xct t 39), s 2d (1) Ab to <he 

practice before tbiB Act aeo Eddie v Davidson (1781), 2 Doug (K B )6ri0j 
llelmorev SmUh (1) (1887), 36 Cli D 436, 0 A , Blown, Janson <fc Oo 

V Hutchinson & Co , [18951 I Q D 737, C A , [1895] 2 Q B 129. C A | 

and see title Execution, VoI XIV , p 11 

(d) Partnerslup Act, 1890 (63 & 64 Viot c 39), s 23 (2), see R R C , 
Old 46, rr 1,*1a, IB, Insh R S C , Ord 46, r 23, and County C^mrt 
Rules, 1903, Ord 25, rr 12, 13 , and nee titles Counxy Coubts, Vol VIII. 
P 666; Execution, Vol XIV, p 11 This provwion extended the 
operation of the law relating to charging orders contained m the .Tiidg 
inents Acts, 1838 (1 & 2 Viot o 110) and 1840'(3 <r 4 Viet c 82), see 
Sutton V English and Colonial Produce Co , [1902] 2 Ch 602 (share| held 
“ in own nght ” for purposes of qualihcation or for charging order), 
Howard V Sadler, [1893] 1 Q B 1, Gill v Continental Gas Co (1872), 
L R 7 Exoh 332, Cooper v Griffin, [1892] 1 Q B 740, C A , TZfl Owen, 
[1894] 3 Ch 220 

(e) Brown, Janson dt Co y Hutchinson ds Co, [1895] 2 Q B 126, 131, 
C A . «ee Partnership Act, 1890 (63 & 64 Vict o 39), ss 23 (2), 31 (1), 
and see titles Bankkuptct and Insolvenct, Vol II, p 273, Execution, 
Vol XIV, pp 107,108 

if) Be Seager Hunt, [1900] 2 Ch 64, n , C A 
(ff) Wild T Southwood, [1897] 1 Q B 317 

(ft) See titles Execution, Vol XIV , pp 11.118 ct , Receiveks 
( t) Partnerslup Act, 1890 (63 & 54 Vict o 39), s 23(2) As to the effect 
of the appouitment of a receiver, see Brown, Janson d Oo y Hutchinson 
d Co , [1895] 1 Q. B 737, 740, C A 
(k) Partnership Act, 1890 (53 & 64 Viot c 39), s 23(2) As to the 
rights of a chargee, see Und ,0 31; p 68, ante 

Bmim, Janson d Oo y Butehineon d Go, [1896] 2 Q, B 126, C A 
An account will not as a rule be ordered dnnng the continuance of the 
partoership (tM) 

im) Partnersiup Act, 1890 (63 94 Vict. o. 39), s $3 (3). 



60 

SSOT R 

ffluuresin 

partner* 

ships 


To wlint 
paymcJitM or 
ilafoilitibH 
the right 
extends 


Intcrcsl on 
aclvanct h 


To wbnt pav 
ments 1 h< 
right does 
not extend 


Pastnbrship. 

of a share, they may purchase it(n), or they may dissolTe the 
partner ship (o) 

Sb( t 6 —Biffht to Indemnity. 

115 Suiiject to any express or implied agreefnent, each partner 
IB entitled to be indemnified by his firm out of its assets, or by way 
of contribution by his paitners, in respect of payments made and 
pel Honal lialn[i I ics incurred by him in the ordinary and pi oper conduct 
of the pai tnertslup business, oi m oi about anythmg necessarily 

, done foi the pipseivation of the firm’s business or property (p). 
The light extends to expenditure for partnership purposes made 
-with the express or implied consent of the other partners (?); 
and it IB immaterial that the expenditure proves to lie use¬ 
less or unprofitable if it has been approved of or ratified by 
the fiim(/) 

Vaymonts oi advances made by a paitner for partnership puiposes 
beyond the capital he has agieed to subsoribe cany inteiest at 5 
pel cent per annum from the dale of payment or advance («) 

116 This right of indemnity does not extend to joint tiansac- 
tions wheie no partnership subsists (/) Noi does it extend to sums 


(t?) I’artnoisliip Act, 1800 (50 & 64 Vict c 39), b 23(3), see Perens 

V JohvKon, John'>on \ Prieni (1857) 0 Sra & 0 410 

(o) Partnoislnp Act, 1800 (53 & 54 \'j(t c 30), s 03 (2) 

Ip) Ibid, 8 24 (2), Wiiqht v (1801), 5 Ves 792, Eobtnwn's 

Fyerulor'k Cane (1856), 6 De M & G 572, C A , McOwen v Hunter 
(1808) 1 Dr & Wal 147, Eimis v 1 cetZifuZ (1824), 2 Bing 133, Browne 

V (Jibbins (1726), 6 Bio Pail Gas 401 , Prole v Maslerman (1856), 21 
Beav 61. Denton v Itodie (1813), 3 Camp 493, Ee Norwich Yam Co, 
lix paite BiqnoJd (1856), 22 B( .iv 143 

(«/) Partiierslup Act, 1800 (51 & 54 Vict c 39), s 24 (2), Hamilton v 
(1850), 7 W 11 173, Olcadow v Hull Glass Co (1849), 13 Jur 
1020, Mailhens v Euqqles Brise, [1911] 1 Ch 194 (wherd the estate of a 
do( eased paitmr, who had lakon an oneions lease as tiustofc for his fiira, 
was laid eidithd to bo inddiuiihod by Ins paitiieis against money paid 
under <ho to\«nanlb in the ItabP, altliongh Mieh Icaso (with the other 
putncrshin assets) had been assigned to a limited company which 
lovenantod to indemnify the partneis including the tiostee of the 
deceased, against the partnership liabilities) 

()\*( laqq v Fold (1842), 1 Y & C Oh Cas 280 (where loss occurred 
thiough delay by one iiartner ui selling), Ee Court Orange Stiver-lead 
Mininq Co , h'r paite Sedgwuk (1856), 2 Jur (N s ) 940 (whore there was 
ueqinescence in liabilities mcuiied by a managing director), Bwrden v 
Burden (1813), 1 Ves A B 170 (where an allowance was made to a sur 
viving partnoi for expenses of cariyiiig on the business for himself and the 
children of the deceased partner, but not for his management or time and 
labour) Burden v Bm Ants (1861), 3 G iff 412 (a case of outlay by the firm 
on property belonging exclusively to one partner), Pawsey v Armstronq 
(1881), 18 Ch D 098, 707 , Ee Otindle Union Biewery Co , CroxUm's Case 
(1862), 5 De G &. Sm 432 , Ee Protestant Assurance Association, Ex parte 
Cetti and Steei (1867), 26 L J (CH ) 455 
{s) Paitnership Act, 1890 (53 & 54 Vict c 39), s 24 (3), Sparlah v 
Constanttnidi (1872), 20 W R 823 (where mterost was aJlowed to two 
paitners on sums advanced by them in excess of their due proportion of 
capital, snch sums being treated as a debt wrongfully withhmd), see also 
b C (1872), 21 W R 116j. title Monet ainD Monet-Lexdijjo, Vol XXI, 
pp ‘18, 42 

(t) Sedgwick v Daniell (1867), 2 II & N 319, see title CONTRACT. 

Vol VII, p 478, 
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paid a partner for which the partnership is not liable (a), aoT tO 
losses due to his own fraud or culpable negligence m the eonda<^^ 
the partnership affairs (b) On the contiary, he must compensate 
or indemnify the partnership against such losses (c) 

Partneis are not entitled to be ciedited, as against the trustee 
of a bankrupt partner, with sums which he had paid as agent for 
the partnership, before he became a partner (d) The principle, 
moreover, does not extend to piivate loans from o»e paitner to 
another, but is confined to partnership transactions (c) 

117 The liability of a pai tner to contribute for thjs purpose may 
be expiessly limited(/*), and a peison, though liable as a partner 
to persons dealing with the firm, may be relieved from liability to 
contribute to partnership debts as between himself and his pai tners 
by the method of dealing adopted by the firm (</) 

The right of contribution does not exist if the pai tneiship is 
itself illegal (b) , but if the paitnership is not illegal, the fact that 
the act for which the firm is liable is unlawful does not prevent 
an innocent paitner from obtaining contiibutioii fiom the guilty 
partnei s (t) 

U8 The right to indemnity may be lost by laches (A) or by 
agreement between the pai tners wheieby the paitnership effects 
aie conveited into the separate piopeifcy of eacb(l) 

Srci 7 —Paituei’s Lu’ii 

119 On dissolution of pai tnoi ship, each pai tnei can insist that 
the partnership piopeiU shall be applied in payment of the 
jiaitnership debts and liabihiies, and that the surplns assets shall 
lie applied m payment of what may be due to tlie pai tners after 
ilodiictmg any sums in which they ina) he indebted to the firm (w) 

id) Fe Webp (1818), 2 Moore (c P ), 500 , M^Iheath v Maiqehon (1785), 
4 Dong (K B ) 278 'Whether Una lulo w applirable to a dobl barred by 
u Sttitnle of Limitation does not appear to have boon decided 
(/>) Thomdft V jKAfrtoii (1878), 10 Cb D 185, C A 

(c) Bunf V AlUn (1845), 1 Doll 689, lioboiaon v Southqdfe (1848), 
6 Hare, 5*16 

(d) Smith V De Silva (1776), 2 Cowp 469, as explained m Boldiiarmen 

V Sharleh (1828), 8 B & C 612, per Lord Tentrrdln, (' J , at p fll8 
(c) Fyall V Bolle (1749), 1 Atk 165 "The paitnership stock is no 

furtlier subject to debts from one partner t o auotlicr than is the money w bn h 
baa been appkod to the partnei ship ” (ibid , per Lee, C J , at p 181) 

(/) Gillan V Morrison (1847), 1 De G & Sm 421 , Fe Worcester Corn 
Exchange Co (1863), 3 Do G M & G 180 As to the principles of con¬ 
tribution generally, see titles Conti \r’T, 'Vol VII, pp 471, 472, 
Guarantee, Vol XV , pp 626 et sea 
(g) Oeddes r Wallace (1820), 2 Bli 270, II L , and see Dale v FowrU 
(1911), 106 L T 291 
(A) See p 17, ante 

(t) Campbell v CampfceB (1840), 7 Cl & Fin 166, H L , see also cases 
tited at p 18, ante There is no ben for contributed money bt tween co¬ 
owners who are not partneis (Kay v Johnston (1856), 21 Beav 630), Be 
('oul$on*8 Trusts, Prichard v Ooulson (1907), 97 L T 754, compare XeijA 

V DuJeeson (1884), 16 Q B D 60, C A , see ^ Leslie, Leslie v French 
(1883), 23 Cb D 562, 664 

(k) Westf Ship (1749), 1 Vea Sen 239 

(l) Solroydv (1856), 3 Drew 428, Lingen v Simpson {182i), 

I Sim & St 600 , see also Be Langmead's Trusts (1866), 20 Beav 20 

(fa) Partnership Act, 1890 (63 & 64 Vict c 30), B 30 Tr Smf 
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120. TJ 338 right IS avaURble, and may be enforced not only against 
the partnership assets and the other partners, but idso agaliist ndl 
persons claiming through them in respect of thmr interests as 
partners, for example, assignees, personal representatives, trustees 
in bankruptcy, or judgment creditors (n), except purohasers ot 
pledgees of specific assets of the partnership who might reasonably 
suppose that all the partnership debts had been paid or barred by 
lapse of timev or who otherwise deal with the survivmg or con¬ 
tinuing partner in good faith (o) During the continuance of the 
< partnership the rigM to indemnity constitutes a hen which attaches 
to all the property of the partnership for the time being, whatever 
may be its variations and changes (p), but after dissolution it is 
limited to the partnership property existing as such at the date 
of the dissolution, and does not extend to property added to or sub¬ 
stituted foi tiie old stock by those who continue the business after 
that dale (q) 


Sect 8 —Du mon of Pi ofits and Incidence of Losses 

Equal sharcn 121 In the absence of express or implied agreement to the con- 
unless oti^i- trary, partners shaie equally in the capital and profits (r) of the 
wise agie business (s) This presumption may be negatived either by express 
agreement or by implication («), and such an implication may arise 
fiom the course of dealing by the partners (m), but the buiden of 

(1749), 1 Ves Sen 239 , and see, further, title Lien, Vol XIX, pp 18, 
19 For the sugfrpsted analogous rule in the case of a company, see 
title Companies, Vol V , p 168, note («) 

(n) West V iS^^p (1749), 1 Vcs Sen 230, Cavander v Bulteel (1873). 
9 Oh App 79 (mortgagee), Stocken v Dawson (1845), 9 Beav 239 
(executors), Holdemess v Shaelels (1828), 8 B & C 612, 618, 
Butterworth, Jix parte Plant (1836), 4 Deac & Ch 160 (trustee m bank- 
luptcy), 8ktpp V iZojieood (1747), 2 Swan 686 (execution oreditois) 

(o) Be Tjangmead'8 Trusts (W55),2i)Bea,v 20 7 De (x M & G 363 “It 
is really what one may call a general lien upon the surplus assets and does 
not affect each particular property so as to interfere with the nght of the 
Burviriug partner to deal with the separate properties belonging to the 
pailni'rsmp for the purpose of realisation and to give a good title to per¬ 
sons dealing in good faith with him in respect of those properties,’' and 
for this purpose “ no real distinction can be drawn between real estate held 
for partnership purposes and personal estate ’’ (Sa Bourne, Bourne v 
Bourne, [1906] 2 Ch 427, C A , per Bomer, L J , at pp 432, 433) 

( p) West V Skip, supra , Siipp v Harwood, supra 
(j) Payne \ Hornby (1868), 26 Beav 280, compare title LiRN.Vol XIX , 
pp 19, note (t), 32 

(r) “ There is no single definition of the word * profits * which will fit all 
oases” (Bond v Barrow Heematiie Steel Vo, [1902] 1 Ch 363, per Fab- 
WEU, J, at p 366) The use m value of fixed plant or real estate 
belonging to a partnership is profit {Botnnson v Ashton, Ashton v. Bobin- 
ton gF878), L E 20 Eq 26, par Jessel, M E , at p 28) TTpon 
construction of particular articles profits have been held to mean profits 
aitually realised {Croker v Kreefi, Kreefi v Croker (1865), 13 L, T 136, 
see tdsoBadham v Wdltams (1902), 86 h T, 191) 

(a) Partnership Act, 1890 (S3 & 54 Viet o 39), S 24 (1), see Parrar v. 
BeswMi (1836), 1 Mood & E 527; Peaeook v. Peaoook (1809), 16 Ves 49, 
Robinson V. Aoderson (18.55), 7 De G M & 6 239, C A ; oompore Shajrpe 
V Cummtngs (1844), 2 Dow 6t L, 604 ^ 

(t) Partnership Act. 1890 (53 & 64 Viet c 39). s 24 (t). BeU v BaHteli 
(1872), 21 119 

(tt)^ T. Porbes (18Jp), I Mac St G |37, 
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proof is 00 tbe partoer who All«g^ inequality (»). Even where ei|d <3«e».«, 

partnor does much more work than another the mle of eqaafif^ 
applies, ahbjeefe lo a olaiin for allowances fbr hia extra work (w). 

All the partners Are entitled to share m the ;i^ofits made by anv 
one'dr more of them from transactions arising out of the busi- 
Dess(£); but the salary received by a partner in respect of an official 
position held by him is notpnmd faae to be treated as profits so as pftttn«»liiR 
to be shared by the others (a) • 



122 The nght to claim a share of profits may be lost, fo&Bffeott^ 
example, by laches (b), where the interest is executory (c); but nie^ Iwhw. 
lachm does not divrat a partner of an interest which is executelb « 
unless it amounts to an agreement or ltcenoe((f) or abandonment 
of bis rights (e) 


123 A partner continuing the business with partnership assets ProSta made 
after dissolution must account for profits (/) up to the winding up after dm. 
of the concern (gf), and surviving paitueis who cany on the 
business must account for the profits of the share of a deceased 
partner up to the time of the liquidation of the assets (h) 

In the absence of a contrary agreement the outgoing partnei, or 
his representative if he is dead, has a statutory right to elect to 
charge the continmng partner either with the share of profits which 
the court may find to be attributable to his share of the assets, or 
tit his option, to interest at 5 per cent per annum fiom the date of 


(t>) Robinson v Andeison (1866), 7 De G M & G 239, C A 

(«!) Webster v Bray (1840), 7 Hare, 169, Robinson v Andeison, supra 

(*) Hancook v EeoAon (1874), 30 H T 692 , and see Bentley v Oruvfn 
(1853), 18 Beav 76, Partnership Act, 1890 (63 & 64 Viet c 39), s 29, 
nnd see pp Q, 66 , ante 

(o) Alston V 8ims (1866), 1 Jur (n 8 ) 438 , but jt w otherwise when so 
treated by the partners themselves (Colhns v Jackson, Jackson v Collins 
(1862), 31 Beav 645} 

(b) Prendergast V Turton (1841), 1 Y & C Ch C'ls 98, Jones y Noith 
Vancouver Land and Immovement Co , [1910] A 1 317, 328, P C , atul 
whore there has been laches the mere assertion 6f lights, unaccomnanu'tl 
by any act to give effect to it, is not sutficient to piesorve them [Clegg 
V Edmondson (1867). 8 Do G M &. G 787, 0 A ) Kccognition may, 
however, counterbalance laches (Penny v Pickwick (1862), 10 Beav 240, 
VUmentt v HaU (1858), 2 De G & J 173, C, A ) 

(c) Especially where expenditure has taken place in a speculative undor- 

tak 4 ng {Norway v Rowe (1812), 19 Yes 144, M'Lure v Ripley (1860), 
2 Mao. & G 274) , , , , 

(d) darke and Chapman V Hart (1868), 0 H L Caa 633, Ruley Jewell 
(1881b 18 Ch D. 660, distmguishiug Clarke and Chapman v Hart, supra, 
and j^endergast y Turton, supra 

(e) Pedmery Afoow, [1900] A C 293, P C , see Lake y^ Craddock (1132), 
3P Wms 168 

(/) Crawshay ▼. CoUins (1826), 2 Buss 326, but he may have a claim 
for “ just allowances '* (tOta, at p 347), see p 100, post 

(g) But not necessarily in the sMne propo^ons as those in which the 
sharaa ware held (IFtflstt v. Manford (1842}> 1 Haro, 263, Xaies v Finn 
(1880), 13 Ch. D 889). 

at) Pattseiehip Act, 1890 (63 is 64 Viet. o. 89). ss. 29 (2), 42 , Vyse ▼ 
Postsr {1^4), L R 7 H L 318 i Sordem v. Hordern, [1910] A C 
468, P. C.; compare Creji v Pyhe (1783), 3 P. Wms. 180 (a ease of a 
bankrupt partner)^ 
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dissolution on the value of such share (t) This right etista even 
where the continuing partner has, under the partnership contract, 
an option to buy the share of the other partner, unless the terms of 
such option have been complied with in all material respects But 
where this has been done the outgoing partnei or his representative 
IB not entitled to any further share of profits his rights are governed 
by the partnership contract (k) Profits left m the business are not 
necessarily regarded as capital, foi example, foi the purpose of 
lieanng interest, unless there is an agieement to this effect, or 
unless they are treated as capital in the partnership books (/) 

124 The incidence of losses is, in the absence of express or 
implied agreement, borne equally (m) When the profits are not 
shared eqnallv, the losses are, in the absence of agreement, to be 
home inthesamepioportions as the piofits are 8haiod(»i). although 
additional capital may he contubuted by one paitner(o) The 
lialiility of a paitner to contribute to losses may be limited or 
excluded by expiess or implied agreement (p), and will not neces- 
saiilv be extended b> the fact that the loss is mainly attiihiitahle to 
his acta {q) 

125 The methods adopted duiiiig a paitneiahip with legaid to 
what IS capital and what is income have been held, upon the cou- 
atiuctumota deceased paitnor’s will, to govern the inteie^t of a 
deceased paitnei dm mg the contirm.ince of the business by his 
tiusteos or oxecutois(/) Paitrieis foi a apocitic mideitaking 
cannot compel the executoi of a deceased paitner to accept a 
valuation , he is entitled to a shaie of the piofits lound due on com¬ 
pletion of the nndoi taking (s) 

126 Except as provided by statute (0, luteiest between paitneis 
13 not allowed, unless there is an express stipulation, or a pai- 
ticulai course of dealing between the paitneis as shown by the 
jiai tii'uship books, 01 a trade custom to the contrary (i/), but the 


(t) PaitnoiHliip \ct, 18‘>0 (53 & 54 y lot c 39), s 42(1) 

(L ) Ibid , 8 42 (2) 

[lyDinhaifiv ii»ad/ord (1869), 6 Ch App 619, 524 lorapaie Wood \ 
iSce^K (1866), 1 Ch App 369 lUnniq v i^^M<)^e(l8^H) 12 App Cas 169, 
P C mtraliet v 11 (1871), 6 (.'li App 503,519, Ibbolson \ l<lam 

(1865), L R 1 Eq 188, PUaworth v Moise (1862), 14 1 (jli R 163, 
Oat wood V (rc/wood (1911), 105 L T 231 

(to) Partnership Act, 1890 (53 & 64 Vict c 39), s 24 (1) 

(n) Se Albion Life Assutance Society { 1860 ), 15 (.’h D 79, affirmed, 16 
Oh D 83, 0 A 

(o) Aow'cKv A'oweR (1869), L R 7 Eq 538 

ip) Geddc» V 11 nllaee (1820), 2 Bh 270, 11 L , see pp 9, 22, ante 

Cragg V Eoid (1842), 1 Y heC Ch Cas 280 and Bee the cases cited 
witli regard to the light of a partner to indemnity, p 60, ante 

(i) Gow V E’onttcr (1884), 26 Ch D 672 For instance, the conventional 
periods of acoounting should, m the absence of agreement, be observed 
{Btowne v Collins (1871). L R 12 Eq 680) 

(«) McOleanx JEetmord (1874), 9 Cn App 336 

(t) Partnership Act, 1890 (63 & 64 Viot o 39), s 24 (3), see p 60, ante 
(tt) Ktshtonx 6rrmeZi'(1866),L R 6Eq 326, HtUv Jtn^(1863),3D©G 
J &Sm 41^,Bhodesx Rhodes{18Q0),6 Jut (n s )600, Stevsnsv Oooi(1869), 
6 Jut (K s.) 1416, MtUarx Cw*tj (1843), 6 Beav 433, Cooler Benbow 
(1868), SDew. J. &Sm 1, C A , Boddamv Ryletf (1783), 1 Bro C C 239 
(1785k 2 Bro C C 2, (1787) 4 Bro Pari Caa 661 In this last case no 
inter^Bt was allowed to the eatate of a surviviag partner who had kept 
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rourt allows interest on the restitntion of money of the firm which 
has been expended or withheld by a partner, and of secret profits 
made by a partner in breach of good faith towards his partners (t) 

Sect 9 —Accounts 

127 Each partner, or his legal personal representative, is 
entitled to full information in relation to the partnei!^hip affairs 
and to accounts of the partnership dealings and funds from his 
])aitner8(a) If a partner on retiring has left his capital m the 
!)umness, reserving a right of access to the books, and liberty to 
(ill in his capital uiwn breach of provisions which are intended to 
sitisfy him as to the continued solvency of the firm, his legal 
{K'lsonal lepresentative is, it seems, entitled to accounts at his 
(liscretion (h) 

128 Each partner is entitled to have access to and inspection of 
and to take copies of the firm’s books personallyO) oi, subject to 
nasonable limitations, by his agent (d) Sucn partner or agent is 


(ho aocouata bo badly that a coniuderable interval elapaod before the 
balances could be asoertained Even if the articles provide for the pay 
inent of interest on capital, such interest will not be payable after the 
•late of the dissolution unless so agreed {Watney v Wells (1867), 2 Ch 
Vpp 250, Barfield v Loughborough (1872), 8 Ch App 1) Nor is a 
paiinei under such articles entitled to be credited with the amount of 
undivided profits as additional capital, and accordingly to receive interest 
theieon, unless they have been so treated in the partnership books or 
otherwise left in the business os capital by agreement {Dinham v Brad¬ 
ford (1S69), 6 Ch App 619) Under articles which provide for payment 
ot inteiest on capital and also for payment of interest (instead of profits) 
on the value of the share of a deceased or retiiing partner as it stands on 
the last account, the estate of a deceased partner has been held to ho 
iiititled to interest on his capital, and also interest on the value of his share 
lu^toad of profits (Browning v Browning (1862), 31 Beav 316) 

(v) Evans V Coventry (1857), 8 DeG M &G 835,0 A , Uartv Clarle 
(1864), 6 DeG M & G 232,264,0 A , Fawcett v Whitchouse (1829), 1 
liuss & M 132 , York and North Midland Bail Co v Hudson (1853), 16 
Hoav 486, 605 . see also Stninton v Oarron Co (1867), 24 Beav 346, 302 
Hut where accounts have not been asked for, or only demanded at irreguRir 
intervals, the accounting party will not be charged with interest on balances 
1 etained in his hands m the absence of any wilful withholdmg, or falsification 
of the accounts, or other fraudulent dealing with the money (Turner v 
Bvrkxnshaw (1867), 2 Ch App 488) » 

(fl) Partnership Act, 1890 (63 & 64 Vict c 39), s 28 , see IJabershon v 
JilurUy,. (1847), 1 De (j & Sm 121 (where the plaintiff’s share and interest 
in the partnership were seized under nfija, and sold by the sheriff to b 
person, who sold to plaintiff’s partner , held that plaintiff was entitled 
to an account, as there might be something coming to him which was not 
Buzable by the sheriff) 

(6) Be Bennett, Jones v Bennett, [1896] 1 Ch 778, C A 

(c) Partnership Act, 1890 (63 & 64 Viet o 39), ss 24 (9), 28, Wdlmsley 
V Wdlmsley (1846), 3 Jo & Lat 666 (where the books were withheld, and 
ilie court allowed 10 per cent as profits), Taylor v Bwndell (1841), 1 
^ & C Ch Cas 128, Be MartvndM,Ex parte Trueman (1832), 1 Deao 6i, 
< h 464 (where the assignees of a bankrupt putner obtamed inajpection of 
books which remained the property of both partners after dissolution, 
though a release had been executed), and see Be Bwmand Ex parte 
Jiaker, Button db Co , [1904] 2 K B 68, C A. 

(d) Bwan v. Webb, [1901] 2 Ch 59, C, A 

H.L.—XXII. 
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bound to abstain from mating improper use of informtriaon sf 
obtained (e), and items not connected with the partnership business 
may be sealed up (/) 

The partnership books are evidence for and against any of tlis 
partners in the absence of proof of any fraudulent or erroneom 
omission or insertion of items (g) 

129 Wheie a paitnership action is pending, books in daily U'-i 
are usually ordered to be produced at the place of business, bu 
Iiroduction may be ordeied in court where a partj cannot be trustoi 
with the custody of the books (h) A defendant partner may obtaii 
production and insjiection of the paitnership books and documeuti 
before delivery of defence if they are in the plaiutifTs hands am 
he cannot prepare his defence without such inspection (i), but, oi 
an interlocutory application by a paity whose status as a partner i 
disputed, pioduetion of books may be refused (/i,) 


Bicr 10— Kiifo) cement of Itnjhta of Paitnna Infei 
Suii-Si I r ] — Parlies to Pnrfnersliip Aeitoua 

130 In an action for dissolution of partnership it is a genein 
lulo that all the partners who aie within the jurisdiction must li 
before the court(0. especially where questions affecting the right 
of the partners tntei se (wj), oi the construction of the article 


{r) Trego v Hunt, [1896] A C 7, 26 , compare Mutter v Eastern an 
Midlands Rail Co (1888), 38 Ch I) 92, C A As to production by partnoi 
who have allowed an executor to place his accounts m the general book' 
see Freeman v Fatrhe (1817), 3 Mer 24, 43 The best account possibli 
without undue labour and expense, must be furnished As to we sufl 
cienty of answers to nil eirogatories with reference to books of accoun 
SCO XiraAc V (1859), John 647, and as to sufficiency of desenptui 

of numeious documents toi the purpose of production m an action i 
account, see Ckrtshan v Tayhi (1841), 11 Sim 401, 405, and tit' 
Discovebt, Inspection, and Intekrogatories, Vol XI, p 6( 
note (e) ^ 


•(]) Be Pickenng, Ftekeung v Piclsrtng (1883), 26 Ch D 247, C A 
too title Discovert, Inspfchon, and Intferogatories, Vol XI ,pp 7' 
71, and compare p 46, ante 

(g) Lodge v Prichard (1853) 3 De G M & G 906, C A , and, for tl 
general principle on winch partnership bonks are evidence for and again' 
all the paitncrs, see Iltllv Manchester and Salford Waterworks Co (1831 
2 Nev & M (KB) 673, per Denman, C J , at p 582, and see, senerall' 
title Evidence, Vol XIII , p 661 * ‘ 

(A) Merlens v Eatgh (1860), John 736 

^) Pickering v Bighy (1812), 18 Ves 484 Tlie application is now t 
title Discovert, Inspection, and Interrogatoru 

Vol XI, p 69 

De G J Ac Sm 332, C A , see Turii' 
As to accounts and their production i 


(k) Turney v Bayley (1864), 4 
V Bayley (1864), 34 Boav 105 
an action, see pp 10 et sea . post 
Utile V Flash (1844), I Ph 


{i) 


^ -• Iretonv X«toM (1674), Caa frinj 

Fiuoh, 96, Simpsony CAapman (1863), 4 De G M & G 154, 167 
(wi) Long v x onge (1830), 2 Sim 369 Injunotioos against breaches ( 
the agreement between the partners, e g against competitive trading, »i 
dealt with eJsewhere, see pp 81, 83, poet, see also title IradIe an 
'I rape Unions ,t 
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of partnership (n), are raised. The legal persanal representative of 
ft deceased partner shonld be a party although the deceased partner’s 
estate may be reputed to be m8olvent(o); and generally, \»here 
ihere » a diversity ol interest, all the partners should be parties 
to (p) or represented m the action (§) 

Where, however, all the partners, oi a section of them, have the 
‘•ame mterest and are numerous, one or more may suq or be sued 
iis representmg the otheis similarly interested (»); and, generally, 
xihere an action is for the benefit of all the parteers, that is, where 
there is a community of inteiest, all those having similar interests 
may be represented, eitliei as plamtifts or defendants, by one or 
moie of their number (s), and, if the common mteiest seems open 
t(i doubt, the court may, it seems, give liberty to amend (/) 

Where two persons engage ra the purchase of a joint caigo, hut 
kf'cp separate accounts with respect to each moiety, one of them 
1 -, not a necessary party to an action for an account coneeriimg 


(n) Baldwin v Lawreiue (1824), 2 Sun & St 18 , 8eddon v Connell 
(IK40) 10 Sun 68, Coelburny Thompson (180Q), IQ Yoa 321 

(o) Cox V Stephens (186J), 11 W K 920 , compare Seddon v Connill, 

supia, Madox y (1747), 3 Atk 406 

(/>) Evans v Stokes (1836), 1 Keen, 24 , TIarvey v Bignold (1846), 
8 Ileav 343, VanSandauy 3fcore (1820), 1 Russ 441 
(q) AUwood y Small (1838), 6 Cl & Fiu 232 , Cramer y Bird (1808), 
L U OEq 143 

[() R S C , Ord 16,1 9 This rule has been acted upon in an action for 
iii'>'.oIution and winding up of tho alTaiis of an umegistorod (but not 
ill( jial) friendly society consisting of 439 raenibers, see He Lead Co ’« 
\\o)kmen'8 Fund Society, Lowes y Governor & Co foi Smelltnq down Tjcnd 
It ith Pit and Sea Coal, [19041 2 Ch 190 , title FniiNDLY SociniES, 
\ol XV, p 190, see also Wood y MeCnilhy, [1893] 1 Q B 775 (where 
the president and secretaiy of a labour protection league consisting of 
ihout 4,000 members were sued, and authorised, against their will, to 
<l<‘hnd on behalf of all the members), Andrews v Salmon, [1888] W N 
M2, and see title Companies, Vol V , p 319 
(«) Coekbum y Thompson, supra, Uxchens y CoNiyreM (1828), 4 Russ 
5h2, Small v Attwood (1832), 1 You 407, compaar^i Bedford (Duke) v 
[1901] A C 1 

(0 Bainbndge v Button (1840), 2 Beav 630 The oases under tlie old 
I'r.iotico are not altogether uniform A distiiution was drawn botweeh 
Jii action for an account after the partnership had come to an end (Richard 
ton y Hastings (1844), 7 Boav 301, see Duxbury y Isherwood (1864), 10 
h T 712), and an action for dissolution (Decks Vi Stanhope (1844), 14 Sim 
ol), or each an action for an account as was, in effect, an action for 
<i issoluaon (A6m%am V ifonnoy (1843), 13 Sim 681, compare Seddon y 
* onnell, supra , Sibleyy Mtnfon(1857), 27 L J (CH ) 63) In the former 
»>»e it was held that an action might be maintained by some partners on 
" half of themselTos and others m the latter, it was held that all the part- 
n< rs, however numerous, were necessary parties In Beaumont v Meredith 
(1814), 3 Ves & B 180, It was held that all the members of a benevolent 
society must be parties to an action by some members against the trustees 
h'r an account, and m Leigh v Thomas (1761), 2 Ves Sen 312, a 
(leinotrer was allowed to a bill by represontativM of sixty four out of 
fighty seamen (see also Moffat v Farquharson (1788), 2 Bro C C 
^•{0), while in Good y BlewiU (1807), 13 Ves 397, a bill by the captain 
of a ship on behalf of himself and the crew for an account of pnze 
money was sustained, see also Anon (1722), Free Ch 692, Taylor v, 
I'ulmon (1838). 4 My & Cr 134 , Wallworth v UoU (1841), 4 My & Cr. 
619 ' 
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the moiety of the other (a), and peisons who have merely a con¬ 
tingent right to become partners should not be ]omed in an action 
for dissolution and accounts (6) 

131 The assignee of a share in a partnersliip is not, dunng the 
continuance of the partnership, a necessary party to an action 
against the othei partners for an account, but after the dissolution 
of the partnership he may become 8o(c) The legal personal repre¬ 
sentative of a deceased partner may sue foi accounts though he has 
assigned all the intestate’s benehcial interest (<i) 

Wheie the shaie of a deceased paitner is purchased by the sur¬ 
viving paitners under a provision in the articles and the purchase 
money is allowed to remain in the business, contrary to the trusts 
of his will, all the paitueis who have notice of the trusts must be 
made defendants to an action by the beneficiaries claiming piofits 
made by the employment of that money in trade, and not merely 
such of them os are trustees (e) 

Where a paitnei creates an equitable moitgnge upon the real 
estate of himself and a thud pait> m favom of his firm and dies 
intestate, the fiim cannot enforce the security without making his 
legal personal lepiesontative a paity to the action(/) 

An action for a debt due to tlie puitnoiship may, as a general 
rule,be brought by a surviving paitner(y), and a suiviving paitnei 
must be biought befoie the couifc in an action to enfoice a paitner- 
ship debt against the estate of his deceased paitnei (/i) 

132 The subscubois to an illegal adventure w'hich has not been 
cniiied out may rocovci then subscriptions, but tliev have no light 
to an account of dealings and piofits (i) 

133 A partnei may by his conduct lose the light to have all the 
other partners befoie the c(nnt(A) 

(o) Weymouth v Boyer (1792), 1 Ves 416 , see also Bnwn v De Taeiet 
(1821), Jac 284 (wlieio an aeeount was oideied between a partner and a 
sub partner without making the other two principal paitners parties to the 
action, one of them being ignoiant of the sub partnership, and the other 
out of the jurisdiction) 

4b) Ehrmann y hVnwnnn (1894), 72 L T 17 

• (c) See Partnership Act, 1890 (63 & 64 Yict c 39), s 31 In WtUtams 
V Poole (1873), 21 W R 262, an assigme, after dissolution, was held 
not to be a necessary paity, being merely a “ dry trustee ” for a satisfied 
mortgagee A sub-partner has no light to an account from the 
principal partnership, but only fiom the partner with whom he u a sub 
partner, therefoie the other partnei s are not necessary parties to an 
action against that partner , see Be Slyth, Ex parie Barrow (1816), 2 Rose, 
252, 256, and note (a), supra 

{d) Clegg v F%shwtek (1849), I Mae & G 294 (where it was held that 
the effect of an assignment by an administratrix was to constitute her a 
trustee for the assignee) 

{$) Vysey Foster (1874), L R. 7 H L 318, 335, compare PotrUon v 
PottUon (1871), L R 12 Efl 647 
(/) Scholefieldy Fea/Ie/d (1837), 7 Sun 667 
(a) Haig y Oray (1859), 3 De G fii Sm 741 

(ft) Bills y a Bae (18ul), 9 Hare, 297 (where the survivmg partner was 
ordered to attend before the master), see Be Uodqson, Beckett v Bamtdal'i 
(1885). 31 Ch D 177, 192, C A 
(i) Barteyy CoHeff (1846), 16 Sim 332, seep 18. ante 
(ft) JiOihn V Fwgiihar (1822), 1 L J (o B ) (ch ) 21 
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Sub-Spct 2-^Adtoiia foi Fiavd or Mtarepreaentaiton 
(i) Inducing Faitneiahtp 

134 Fraud m the inception of a partneiship agreement is a 
ground for the lescission of the agreement (1), and the fact that the 
plaintiff could have discovered the truth, for example, by examina¬ 
tion of the partnership books, is not necessarily a bar Jbo relief (w) 
Nor IS the fact that there cannot be lestitutio m tntegruin after the 
hrm, in which the interest has been acquired, has become insolvent, 
an objection to the giant of relief (a) In a question of lescission of 
his contiact by a partnei, on the ground of fiaud oi raisiepiesenta- 
tion, there is no analogy, in the case of such insolvency, between 
the case of an ordinary paitneiship and that of an incoipoiatod 
company( m) The action by a deflanded partnei against his 
fiaudulent paitiiei may be framed alternatnely for rescission oi 
dissolution (n) 

Misrepiesentation without fiaud is a sufficient ground foi 
lescission, and the repaiment of capital advanced(/>) and i»iemium 
paid (a) 

135 On the rescission of a paitncisliip agieeuient on the 
ground of fraud or misrejiresentation the innocent partner has the 
following rights —(1) a lien on, oi light of letention of, the surplus 
assets, after discharge of the paitneiship liabilities, foi the moneN 
paid by him for his share and for any capital contiibuted by him , 
(2) a light of subiogation to the lights of the paitneiship cieditois 
m respect of pavments made by him to them, (8) a light to be 
indemnified b> the guiltj paitnei against the pailncihlnp debts 
and liabilities (h) 

(l) Beclc V Kaniotowiiz, Kaniorowtez r Catlcr, Kiilb v Knniorovttz 
(1857), 3 K & J 230 (wheie one partner made a seciet profit on the 
purchase of property for the partnership) But it h no defence to an 
action for damages for breach of an agreement to l>« i ome a paitner that 
the plumtifl has been ^ilty of fraud in another parti THliip (Andrewea v 
Gaighn (1861), 10 C B (n 8 ) 444) For such an action generally, see 
Figesv Cutler (1822), 3 Stark 139, Waller v ZTams (1793), 1 Anst g4'l 
\8 to setting up a Statute of Limitation by way of defeme to a clojm 
for rescission, see title Limitation of Actions, Vol XIX , p 60 

(m) Bawltns V Wtekham, Wickham v Bawhna {IH&S), 1 (Jm 366, corn 
paie Riddell v Smith (1864), 12 W R 899 (where the plaintiff continued 
the partnership after discover} of misrepresentation), and Redgrave v 
Hurd (1881), 20 Ch D 1,C A (where the contract ot sale was rescinded 
and the deposit n turned, but no damages were given), and boo cases 
fited in title Misrepresentation and Fraud, Vol XX , p 743, note(d) 
As to the nature of relief generally, see ibid , pp 742 et »eq 

(n) Adam v Newbiggmg (1888), 13 App Cas 308, per Lord Watson, at 
P 322, see title Companies, Vol V, p 131, and compare title Mis- 
> epresentation and Fraud, Vol XX,j)p 736, 737 

(a) Bagot v Eaeton (1877), 7 Ch D 1, C A 

( p) Amm V Newbiqging, supra 

(а) Javmeey v Knomee (1869), 29 L J (cu ) 96 

(б) Partnership Act, 1890 (63 & 64 Vict c 39), s 41 These rights are 
“ without prejnaice to any other right of the innocent partner (ibid ) 
ITia provision merely declares the previous law , see Mycock v Beatmn 
(1879), 13 Ch D 384, Adamy A'ewbwgmg, supra, affirming S C (1886), 
34 Ch.D 682, C A jOn the question whether an indictment for obtaiiung 
money by false pretences w ill he against a person who induce’* juiother by 


SWT. 10 

BoltsoO- 
montof 
Rifhti of 
Partxion 
Inter se. 

Fiaul 
Invalulatcs 
AM agictiucnU 
though 
URpnble of 
dist ovary 


sent ai inn 


IliglitH nf 
(Icfmudnl 
piiriiiei oil 
RHCI<tHli>n 



70 


Partnership 


Sect 10 
Enforce¬ 
ment of 
Rights of 
Partners 
Inter se 

Liability of 
defrauded 
partner to 
firm's 
crerlitors 

iDbtuiii ee of 
fraud or mis 
reprcsentaiio! 
(ntitUiig to 
rescisbiou 


Order for 
lu counts, 
when initdc 


A person who is induced by fraud or misreiHreseutation to become 
a partner is liable to the partnership creditors in respect of all 
dealings taking place while he remains a partner and, in the 
event of bankruptcy of the partner by whom he was defrauded, wQ) 
be allowed to prove for a premium paid on entenng the partnership 
in competition with the separate creditors of the bankrupt partner, 
but not m competition with the joint creditors of Uie firm(c). 

(a ) (h) fiale of Shares 

136 . The sale of the share of one partner to another, on the 
footing of a balance sheet prepaied by the vendor’s accountant and 
behoved by both parties to be substantially correct, may be set 
aside on proof that the balance sheet was grossly inaecuiate and 
placed too high a value on the assets (d) So a purchase of a 
partner’s shaie, at an undervalue, by a partner who kept the books 
and knew and concealed from his partnei the inadequacy of con¬ 
sideration, may be declared void and set aside (c) But this relief 
will not be given when theie has been no fiaud or oppression, 
especially after long delaj (/) 

A sale by the executors of a deceased paitnei to the surviving 
partneiB will be closely scrutinised by the couit, but will be sup- 
poited if no unfaii advantage has been taken of the executors ( 7 ) 
If, however, the sale is at a gross undervalue, il will be set aside(/i) 
A sale by the executors of a deceased partner to a surviving partner 
for the pin pose of resale to one of the executors has been set 
aside (r) 

Bl ii'Sfc 1 3 — A< I ouuU 

137 . In an action by a paitnei, 01 a person claiming through 
him, tor dissolution and winding up of the aflfaiis of the partnership, 
the accounts (A) are usually diiected at the trial, but an older foi 
accounts may be made at any stage of the action (/) 


fiaudulent ivpi('»otitat]Ou to cutor into partneiship mth him and advancf* 
inonoy as C'lpitil, sie B v (1857), Dears &B 348, C C R , and, 

as. to this offnici, see title CR 1 M 1 ^AL Law and PaoctpuKi, Vol IX, 
p- 698, note («) 

(e) Jie Hooper, Ex patte li)oome (1811), 1 Rose, 69, as explained m Bunt 
V Allen (1845), 1 Coll 689, 598, n , 607 Although as against the guilts 
paitner he may have an equity to say that he never was a partnei, 
it -niil be diRloult to say so as against thud parties" (Be Hooper, Ex 
pnrte Broome, supm, pet Lord EtJ»ov, L C , at p 71) 

(d) Oharlesworth \ Jennings (1864), 34 Beav 96 

(e) Maddeford v Awdinck, Austwich v Maddefoid (1826), 1 Sim 89 
alfirmed (1833), 2 My & K 279 

(f) Kniqhtv ilfar;(M'i5finA« (1848), 11 Bcav 322, approved m Ifeiftoionf 
Banking Corporation v Brougham (1882), 7 App Cas 307, P C , 2i< 
Lightolier, Ex parte Peahe (1816), 1 Madd 346 

(a) Chambers v Howell (1847), 11 Beav 6, Hordern v Hordern, [19H>J 
A C 465, P C , and see title Executors AND Aduivistrators, Yol XIV. 
ppt. 297, 298 

(A) Btoe V Gordon (1848), 11 Beav 265 

(») Cook V Collinffridge (1823). Jao 607 

l k) As to the right td aa aoeoimt, see pp 65 et sea , ante, and p 74, poat 

ll) Tur^nd v Tftlaon (1876), 1 Ch D 86, see now R 8 (f, Ord 33, 
vr 2—5, And, generally, see , Ord 15 As to the time hmit in ao 
aetiott for an aoeount. M» tatle Limitation or Actions, YoL XIX , p 171 
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138 The court rtiU not, as a general rule, order an account of 
partnership deahngs unless the plamtiif also bairns dissolution or 
alleges that the partnership is dissolved (m) But an account may 
be ordered mthout 4 claim for dissolution iii a proper case, wbere a 
giifScient reason is shown foi depaiting from the usual rule, for 
example, where a partner is trying to exclude his partner from some 
secret benefit or from the partnership, oi to force him a dissolu* 
tion, or wheie there is a lefusal to account, or where a limited 
account will meet the necessity or justice of the case (a) 

In an action for administration of the estate of a deceased paituer 
the ordinary direction for an account of debts includes equitable 
debts, and tbeiefore includes a debt duo by the estate of the deceased 
partner on bis separate account with the partnership, and a suiviv- 
ing partner can claim such a debt as a creditor of the deceased and 
have it ascertained by the taking of a paitneiship account (ft) 

139 It 18 no objection to a claim for an account that the 
defendant paitner has stolen or embezzled the partneislnp assets 
and has not been first piosecuted for the felony (f), or that taking 
the accounts involves the settlement of claims in the nature of 
unliquidated damages (rf) 

The couit will direct an account in England of the trans- 
utiona of a partneislnp business carried on abroad, as to which 
settled accounts have been established in the foieign couit to the 
juiisdiction of which it is subject, if it be shown that the English 
naitnei has not been a party to the foieign proceedings, so that 
they aie, as to him, nitn ahos artu(e) 

Although the court w’lll not, as a rule, gi\e its assi'^tance to 
persons who caiiy on an illegal business, an account may be ordered 
against a defendant w'ho assoits the illegality of the partnership (/) 
Thus, accounts of a bookmaking business have been oidered at tho 
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(m) Foimanv Uonifiay (1813), 2'VeR &B 329 , JCnebellr (1830), 

2 Y & C (ex) 15, 21 , Loscombe v Bussell (1830), 4 Sun 8, Ijcyborne- 
J’ophamy Spencer Brown (1893), 9 T L K 309, Bt* hards v jf>awe« (1831), 
2 Russ & M 347 , compare Wafers v Taylor (1808 16 Ves 10 With 
regard to actions for dissolution generally, and the cir'umstances m wrtioh 
such actions will be stayed, see pp 90 ct seq , post 
(a) Ramson v Armttaqe (1819), 4 Mada 143 (whore Forman v 
Uomfray, supra, was distinguished), Bichatdson v Hastings (1844), 7 
Beav 301 (where the suit was brought to recover moneys and assets ot 
t he partnership, of which two members had possessed themselves), Bentley 
V Bides (1840), 4 Y & C (EX ) 182 (where it was said by Lord Abinqeii, 
I'B , that joint owners of a eolliery are in the position of mercantile 
partners for some purposes only, and that tho rule requirmg a dissolu¬ 
tion to be claimed was meant to apply only to mercantile partnerships), 
Fatrthome v Weston (1844), 3 Hare, 387 , Chappie v Cadell (1822), Jac 
<>36 , WaUworth v EoU (1841), 4 My & Cr 619 
(h) Payniery Houston (1817), 3 Mer 297, Woolley r Gordon (1829), 
TamL 11 

(o) Boopey D'Amador (1883), 10 Q B D 412 
(d) Bwry v AUen (1845}, 1 Coll 689 

(a) Ifmmdorv (1803), 2 John 8s H 718 (in which case it appeared 

that all the assets of the English partner were in England, so that no pay¬ 
ment ont of them could have been enforced except by proceedings npon toe 
for m on indgment), see also note (&), P 74, post 
(f) iheppard v Ch^ford (1855), 1 K 8; J 491 
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instance of an innocent partner who had not intended that the 
busuiess should be earned on in an illegal manner bj his 
partners (if) 

140 The following may be good defences to a partner’s action 
for an account denial of partnership (A), illegality, fraud, or 
forfeiture under a power contained in the articles (i), laches (k); a 
Statute of Limitation (1 ), account stated (m) , award, release by 
deed, or payment and acceptance of money undei an agreement 
amounting to an accoid and satisfaction (») 

141 Though a settled account beti^een the partners is a good 
giound of defence to an action for an accounted), the couit may, 
m special circumstances, reopen the accounts or give liberty to 
surcharge and falsify (ji) Settled accounts are not usually reopened 
tn toto, except upon the ground of baud, or numeious and important 

(g) Thwmtea v Coullhwaite, [1896] 1 Ch 496, Ilarvey v Zfarf, [1894] 
W N 72 (where betting was merely collateral to the partnership), but see 
Thomas v Der/ (1908), 24 T L II 272, and the “highwaymen” case, 
Everetv Williams (1725), h R 20 Eq 230, n 

(h) As to discovery where the partnership is denied, see R S C , Ord 31, 
rr 0, 20, Irish R S C, Ord 31, rr 6, 19 , and see title Discovert, 
INSI'ECTION, AND IntEEROGATORIES, Vol XI , p 52 

(i) llativ Olflrlfl (1854), 6 Do G M & G 232, C A , affirmed »u& now 
Clarhe and (Jhapman y liarf (1868), 6 H L Cas 633 

(L) As to the effect of laches generally, see title Equity, Vol XIII, pp 168 
et seq , and see title Limitation of Actions, Vol XIX , pp 170, 172,174 

(?) lindqes v MitcheU (1726), Gilb (CH ) 224 , Noyes v Crawley (1878), 
10 Ch D 31 , Tatam v Williams (1844), 3 Hare, 347 An executor of a 
deceased paitncr may be barred by lapse of time {Knox v Oye (1872), L R 
5 II L 656, Taylor v Taylor (1873), 28 L T 189, Betjemann v 
fietfemann, [1895] 2 Ch 474, C A ) But where the surviving partneis, 
being the executors of their deceased partner, kept his share in the business 
and did not supply tull information and accounts to the persons bene 
iicially interested under his will, an acconnt was directed against them at 
the suit of the beiieflciaries after the lapse of thirty years (Wedderbitm v 
Wedderbum (1836), 2 Keen, 722, (1838) 4 My & Cr 41), and time will 
not run against the executors of a deceased partner so long as there are 
outstanding assets to be got in and the parties have dealt with one 
aiiuthei upon the footing of the account bemg still open {Millington v 
Ublland (1869), 18W R 184) Time does not run as between partners 
while the partnership continues {Barton v North Staffordshire Bail Co 
(1888), 38 Ch D 458, pcj Kay, J , at p 463, see title Limitation or 
Actions, Vol XIX p 171) 

(m) As to “ account stated,” see title Contract, Vol VII, pp 489 
et seq 

(ft) Blown V Peikms (1842), 1 Hare, 664 As to accord and satisfaction 
generally, see title Contract, Vol VII, pp 441 et seq 

( 0 ) As to pleading a settled account, see Danes v Dames (1837), 2 
Keen, 534 

(n) A Single impoitant eiror is sufficient, if fraudulent, to justify an 
oiaet to open the whole acconnt If it is not fraudulent, the proper 
order is to give liberty to sureharee and falsify {Oelhingv Keighley {187S) 

9 Ch D 507, 510) Accounts will be reopened on the ground of fraud in 
spite of the existence of a stiingent agreement agamst reopening {Oldaku 
V Lavender (1833), 6 Sim 239 , Sim v Stm (1861), 111 Ch. R 310, 321; 
In Banow v Barrow (1872), 27 L T 431, goodwill had not been 
accounted for, and the account was in that respect and otherwise not in 
accordance with the terms of the articles The mere fact that the 
claimant has already had an account rendered to hiTn will not predudt 
him, in the Absence of acqmescence, from having an account taken by the 
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errors, or mistakes affectmg the whole account (q), otherwise the 
court will not usually do more than give liberty to surcharge and 
falsify (») In the absence of fiaud, accounts are not reopened in 
favour of a party v^io has stood by and acquiesced in them (k), 
but acquiescence in the principle of keeping an account does not 
amount to acquiescence in the accuracy of the items (t). 

142 Accounts must be taken accouhng to the unifdrm piactice 
of the firm (a), even if contrary to tlie method presciibed by the 
paitnership deed (6), and, in tlie absence of agicement, the burden 
of establishing a system difieient fiom the ordinary method lies on 
the party who would gain by the varied system (c). Tlie executors 
of a deceased partnei aie entitled to have las shaie ascei tamed on 
the basis of a balance sheet as prescribed by the aiticles although 
such balance sheet has not in fact lieeii made out at the time of his 
tlf'ath (d) 

A partner is bound by the debit items of an account furnished by 
liim, although the court may not accept his items on the ci edit side (c) 

The whole partnership assets must be included in the accounts (/) 

r oart (In;tne V Zoun9(1823) 1 Sim & St 331, i'lements \ /?om’c« (1833). 

1 Drew 684, Hunter v Ifehfter (1863), 2 Do G .1 & ism 194, A , and 
(ompare titles Agency, Vol I, p 188, Misi\kc, Vol XXI , p 32, 
Mortgagi-, Vol XXI p 216) 

(g) M‘Kellarv IFofiace(1863), 8 Moo P 0 C 378, PitUv Cbiv(I843), 
fl Beav 603 Willmmson v Baiber (1877), 9 Ch D 629, (hiking v 
keighley (1878), 9 Ch D 647, 550, seo Be Webh, Lambeit v Still, fl894J 
1 Ch 73, 84, C A , compare Maundy Allies (1840), 6 .lur 860 , Jjiinq v 
( ampbell (1865), 36 Beav 3 

(r) Gethmgv Keighley,sujna Wheie a valu.iliou was lield to b« merely 
iniidental to the cairying out of the purchase of a dee'Oased partner's share 
l»y a surviving partner, as provided tor in the articles, the couit allowed 
the account to stand subject to correctmn on pioof of error of a dear 
and convincing character {Hordern v Hordein, (1910] A C 466, P C ) 

(«) Scotty Milne (1841), 6 Beav 215, (1843), 7 Jur 709, Cuthbeit v 
Ldinborough (1872), 21 W R 98 , Millar v (Jiaig (1843), 6 Beav 433 

(t) Moseey iSaft (1863), 32 Beav 269 

(а) Binney y (1886), 12 App Cas ICO, P C ^ oventryy Barclay 

(1863), 33 Beav 1, affimed (1864), 3 be G ,1 & Sm 32(i Pettyt v Janeson 
(1819), Madd &G 146 The court will gather the intention of the pai ties 
from the combined effect of the articles and the usual practice of the firm 
(hmmons v Leonard (1844), 3 Hare, 681, sec also CrossXtll v Bower, Bower 
'> Turner (1863), 32 Beav 86, Re Barber, Ex parte Barber (1870), 6 
f h App 687 , Qarwood v Garwood (1911), 105 T» T 231, C A ) 

(б) Jackson v Sedgwick (1818), 1 Swan 460, but seo Lawes v Lawea 
(1878), 9 Ch D 98 (where a parol speement to vary the time fixed by 
the articles for setthng accounts was held not to have been intended to 
affect the money mterests of the partners) In the absence of special 
igrecment, the practice of making annual rests, ao as to allow interest on 
the balances credited to the partners, will not be continued after dissolution 
{Barfield y Loughborough (1872), 8 Ch App 1,7, and see title Mortgage, 
\ol XXI, p 228) 

(e) This pnnQiple was reoogmsod where a survivmg partner, who earned 
on the business, maimed compound interest {Bate v Booms (1863), 32 Beav 
73) 

(d) Hunitr v Dowhng, [1893] 3 Ch 212, C A, afBrmmg S C, [1893] 
ICh 391 

(e) Morehouse v Kewton (1849), 3 De 6 & Sm 307 

(/) An nriKRlwa Me asset should be valued For instance, m accounts 
taken upon dissolution an unassignable contract held by one partner on 


SSOT 10, 

EaCoree- 
mantof 
Rights of 
Partosra 
Inter se. 

AcquitswnoG 
Basis on 
wpioh 
accoimis 
fratiKtl 




74 


Paktnebship. 


Skjt 10 
Enforce 
ment of 
lUghts of 
Fartnere 
Inter B6 

Parties 
entitled to 
an accourit 


When action 
tor payment 
lies 


143. Not only a partner himself, but his legal personal repre¬ 
sentative or trustee m bankruptcy, may have an account against the 
other partner or his legal personal representative, but an asEognee 
or mortgagee of a partner’s share has no nght td an account from the 
other partners during the continuance of the partnership, although 
on dissolution he becomes entitled to an account from the date of 
the disBolutipn (g) In special circumstances strangers to the part 
nership are entitled to an account (/i), and the persons beneficially 
interested in the estate of a deceased partner, whose executor, being 
also a partner, uses the testator’s assets in the business, are 
entitled to accounts from the executor, but not from the othei 
partners unless they have notice of a bieach of trust by the 
executor (t) But, where surviving paitners deal with the property 
of their deceased paitnei, knowmg it to belong to his estate, they 
are fixed with notice of the trust on which it is held (k) 

144 In a senes of monthly accounts, in which the balances 
aie not carried forward from one account to another, payment of 
the balance on the last account does not, it seems, bar an action for 
the payment of balances on preceding accounts (/), and when the 
partners, on dissolution, agree to divide the partnership property tn 
specie, and one partner takes the whole according to a valuation, an 


behalf of the firm must be retamed by him and valued as an asset {Ambler 
V Bolton {1812), Jj B 14 £q 427), and see p 63, ante, and p 103, poet 
{g) Partnership Act, 1800 (53 & 64 Viet o 39), s 31 
(A) The following are mstauoes m which this right has been recognised — 
Lawy Law (1846), 2 Coll 41 (where residuary legatees obtamed an account, 
the executors of a deceased partner having agreed to purchase the shares 
of the other partners), Po%nton v PoinUm (1871), L B 12 £q 647, 
Newland v Champion (1748), 2 Coll 46, n (where a separate creditor of a 
deceased partner was plaintiff), MtUar v Cratg (1843)^ 6 Beav 433, 
Cropper v Knapman (1836), 2 Y & C (i-x ) 338, Maunder v Lhyd 
(1862), 2 John & H 718, compare Taylor v Taylor (1873), 28 L T 189 
{%) In Older to asiertam what profits i^ere made from a breach of trust 
of tins kmd Lord EimoN, L C , ordered the executor to produce attested 
copies of books in the (ustody of the executor's partners or agents, who 
were not parties to the suit {Freeman v Fatrlie (1817), 3 Mer 24, as 
exiplained 10 -MacDonald V Itichard8on,Btchardson\ .Marten U 968), 1 Gifi 
81,87, and see Due V Bichards {1829), 2 Beav 306, Vysev Foeter {1812), 
L B 13£q 602) 

{k) Trams v Milne, Milne v Milne (1851), 9 Hare, 141. In Hue v 
Richards, supra, the widow of a deoeas^ partner who was beneficially 
interested under his will was held entitled to production of aoooimts from 
the testator’s executors, one of whom was the surviving partner, and, 
generally, such an action may be maintained, whether the executor is a 
partner or not, “m all cases where the rdation between the executors and 
the aorviving partner is such as to present a substantial impediment to the 
prosecution by the executors of the rights of the parties interested an th( 
estate against the surviving partners ” {Trams y Milne, Milne v. Milne, 
supra, per Turkeb, V C , at p 161, compare Bentngfield v Beater (1886), 
12 App. Cas. 167, P C ; Jeedman v xeatman, (1877), 7 Ch. D 210, 
oommentme on Bowsher v Watkme (1830), 1 Boss & M 277, and see 
Dames r Dames (1837), 2 Keen, 634, 639) 

(I) BnerUf v, Cnpps ^836), 7 C & P 709 One account is m the eir 
oumstanoes as final as any other, seeus, if they have been intended to form 
part of one general account, see Fromont v. Oovpland (1824), fi Bug 
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action by the other partner for the amount payable to him may be 
maintamed notwithstandmg that the partnership aooounts remain 
otberaise nnadjasted (m). 

145. A surviving paitner who is also executor of his deceased 
partner has a right of retainer in lespect of an unasceitamed 
balance owmg by his testator to the partnership (h), 

146. Partners aie not, as regaids partnership dealings, con¬ 
sidered as debtoi and cieditor intei ae until the concern is wound 
up or until there is a binding settlement of the accounts (o). It 
follows that one partner has no right of action against anothei foi 
the balance owing to him until after final settlement of the 
accounts (p); but a paitnei may have a right of action against 
another for a debt which is independent of the partnership 
accounts (q). 


SaoT.lO 
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147. Dissolution and mutual settlement of accounts are sufficient 
consideration for an implied piomi.se to pav the balance, and no anTsettto* 
express promise is necessary to support an action foi tho same (i). mentof 

aocoonts 

148, When it can be shown by admissions or by a binding repoit, payment inU) 
oral all events after judgment by a case of pi obability amounting to court 
leasonable ceitnmty, that a ceitain sum will be found due upon 

the taking of a partnership account, such sum may be oidered on 
motion to be paid into court («), and money shown to have been 


(m) Jnclnonv Stophod {IB'M), 2 Ci &M 361 “ There may be spcojal 

bargains by which particular transaolioiis arc insiil«(ed and separated 
liom the winding up of tho concern and arc taken out of tho general law of 
partnership ” (ihtd , pci Batlki, B , at p 366 , compare Coffee v Bum 
(1825), 3 Bing 54, Lomas v Bradsltaw {ISHO), ^ C B 620) 

(n) Be Moms'8 Estate, Moms Y Jforitc (1874), 10 (3i App 68, and soo 
title Executors and Administrators, Vol XIV , p 258 

(o) Richardson v Bank of England (1838), 4 Mv & Or 165 , Bovill ▼. 

//OOTTOond (1827), 6 B &C 149, Ca)i v Smith {IMV 5Q B 128, VUtlc 
V Glennie (1820), 3 Stark 10, and a« to the authm ity of a partner, who 
IS appointed to wind up the partnership affairs, to lettlo the necessary 
iccounts, see Luekie v Foisyth (1846), 3 .In & Lat 3S8 ■ 

(p) Smith V Bairow (1788), 2 Term Rep 476, Fiomonl v Coupuind 
(1824), 2 Bing 170, Prole v Masierman (1855), 21 Beav 61, Weston v 
Abrahams (1869), 20 L T 586 As to tho situs of such cause of action 
when the business has been earned on by partners lesident m different 
jurisdictions, see i>uf&»n«ecft«nd Jl/tdf (I860), 3 L T 603, P C 

(q) Simpson v Backham (1831), 6 Moo & P 612 , WoiraU ^ Grayson 
(1836), 1 M & W 166 

(r) Backstraw v Imber (1861), Holt (n p ), 368 (wheie the continuing 
partner sought unsuccessfully to attach conditions to his iiayment), 
Morama v Levy (1788), 2 Term Rep 483, n (where, however, there was 
an express promise to pay), Foster v Allanson (1788), 2 Term Rep 479, 
483 , compare IFray v Milestone (1839), 5 M & W 21, and see, generally, 
title Contract, Vol VII, pp 489 et seq 

{$) London Syndicate v Lord (1878), 8 Ch D 84, C A , per .Tessel, M R , 
atp 87; Wanl^nv Wilson(1887),35Ch D 180, A’affcrv Holland,[IS94'\ 
3(^ 408, C A , Fieemanv Oox (1878), 8 Ch D 148 (where the defendant 
admitted that he had had the money of the Arm in his hands), NevtUe v 
MaWievman^ [1894] 3 Ch 345, C. A ; Btehardson r Bank of England, 
•upra (where the motion was refused on the ground that the defendant 
not onty did not admit the accuracy of the accounts, but disputed 
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received by a partner improperly, or m breach of agreement or 
good faith, v^ill be ordered to be paid into couit (t) 

149 The costs of taking accounts are, as a general rule, payable 
out of the paifcnership assets (w) But negligence or other mis¬ 
conduct by a partner renders him liable for the costs of an action 
as fai as it has been occasioned thereby (a) If the partnership 
assets are not' suihcient to pay the costs the partners must contri¬ 
bute in propoition to their shares after adjusting their rights m 
other respects (h ), thus, partnership debts and liabilities, including 
debts and balances due to paitners by the firm in respect of 
advances, take priority over the costs (r) 


numerous items in it), Re Beeney, Ffteneh v Sproston, fl894] 1 Ch 499 
(which shows that the admission may be oral only), Uolhs v Burton, 
[1892] 3 Ch 226, C A (where an admission made in error was allowed to be 
withdrawn, but upon the terms of bringing money into court), Onskell v 
Chambers (i^o 3) (1868), 26 Beav 360 , Crcafc v Oap«ll (1821), Madd & G 
114 (motion on master’s lepoit after confirmation, but pending objections 
to it refused), compare Toulmtn v Copland (1837), 3 Y & C (EX) 625, 
643, and, generally, Richardson v Bank of England (1838), 4 My & Cr 165 

(t) Foster v Donald (1820), 1 Jac & W 262, followed m Btrley v 
Kennedy (1865), 6 New Rep 396, Re Benson, Ellctson v Fillers, [1899] 1 
Ch 39 , CosteLer v Hon ox (1839), 3 Y & C (ex ) 630 , Jervis v White 
(1802), 6 Ves 738 Money received by a partner on account of the 
partnership is not money received in a fiduciary capacity, and a partner 
IS not liable to attachment under the Debtors Act, 1869 (32 & 33 Vict 
c 62), s 4 (3), lor disobeying an order to pay into court money m his hands 
belonging to the partnership {Piddocke v Burt, [1894] 1 Ch 343), see 
titles Con temvt m Counx, Attachment, and Committal, Vol VII, 
p 301, Equity, Vol XIII, p 166 

(tt) Butcher'T Pooler (1883), 24 Ch D 273, C A “An Older for payment 
of costs out ot the as'^ets is a discretionary order within R S C , Ord 66, and 
18 not appealable ’’ (tbtd , per Bowen, L J , at p 280), Jones v Welch 
(1865), 1 E & .1 765, Bonville v Bonville (1865), 35 Beav 129, Hamer 
V Giles, Giles V jffameir (1879), 11 Ch D 942, Ausitny JacHson (1879), 11 
Ch D 042, n , Newton v Tuyhi (1874), L R 19 Eq 14 (where the 
accounts were settled under an aw aid, in pursuance of an arbitration 
clause oontamed in the articles, and the costs were made payable out of the 
assofh ind in the same proportions as if the accounts had been taken by 
the court) 

(a) Hamer v Giles, Giles v Hamer, supra. Notion v Russell (1876), 
L R 19 £q 343 (where a defendant was ordered to pay costs up to heanng, 
he had admitted default m rendering accounts, but there was no allega¬ 
tion or denial that anything was due from hun) In Dean v MacDoweU 
(1878), 8 Ch D 345, C A , the plaintiffs obtained an account of alleged 
secret profits by a partner in another business, and by a supplemental 
bill claimed not only those profits, but the partner’s whole mteiest m the 
business The first claim was dismissed without costs as the defendant’s 
conduct had been blameworthy, but the second claim was dismissed 
with costs os wholly unfounded 

(b) Ross \ White, [1894] 3 Ch 326, C A 

(fl) Roshet v Crannis (1890), 63 L T 272 (where funds had been volun- 
tanlv brought m after diissolution by a partner), Potter v Jackson (1880), 
13 Ch. D 846 (where a balance was owing to a partner for rent of property 
occupied by the firm and for capital advanced by him), compare Davy v 
Soarth, [1906] 1 Ch 55 (Where a partner, who had been appointed receiver, 
was held to be entitled to payment of his remuneration and costs m that 
capacity, although he was nnable to pay a sum which he owed to his 
firm), and seb Partnei'ship Act, 1890 (63 & 64 Vict c 39), s 44 (b) (2) 
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150 The court has jurisdiction to appoint a receiver (rf) whenever 
it 18 just and convenient (e), on the application of any partner, 
whether plaintiff or defendant(/), or of other persons interested in putners 
I he preservation of the partnei ship assets, such as the legal poiaonal inter se 
lepiesentatives of a deceased paitner(< 7 ), especially where the ~— 

>.uivivmg paitnei fails to get in the assets (ft). The *]uii8diction 
may be exercised although an agieement for reference to aibitration receiver 
exists (i) * 


161 The court will not usually appoint a receiver on iiitei- 
locutoiy motion before the trial of an action in which substantial 
issues are raised, but it will do so if the piopeity is in danger (ft), 
or if the partnei ship has been or is about to be dissolved, or if 
Satisfied that special giouiids, for example, misconduct, foi such 
.ijipointment exist (i) 

Panger to the propoity is always a ground foi the appoint¬ 
ment (w) Thus the couit will appoint a leceiver, although tlio 
p.utnerbhip is not dissolved, whore a paitnor is guilty of such 
bleaches of his duty as a pailner as would, if proved at tholieaiing, 
oiititle his partner to a dissolution (»), or of embezzling the assets (o). 
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(d) As to receivers and the appointment of leceiveis generally, see title 
llicEiVERS, coinpaie litles Oompamfs, VoI V , pp 376 et seq , Mour- 
(. \o>, Vol XXI , pp 261 et seq 

(e) Judicatuie Act, 1873 (30 & 37 ’t icl c 66), s 25(8), see Lind ley, 

1 iw of Partnership, 8th ed , pp GIO—621 

(/) Katsch V Schencl (1849), 13 Jut 668 

(< 7 ) Dnvis V Amer (1854), 3 Diew 64 

(ft) EslwicK V Comnqsbq (1683), 1 ^ ern 118 

(0 Maohin v Bennett, |1900] W N 146, see also Btni v Honooront, 
llH92]lCh 63.T, Lawv (1878), 8 Ch D 28, (' A , Flews v Bake} 

(1872), L R 16 Eq 564, and wo title Akbitrai ION, Vol I,p 454 

(ft) Bowker v Hemy (1862), 6 L T 43, Fimhum v Pearson (1850), 

2 Mac & G 144 (where an issue was directed whither the paitnership 
had been dissolved or not), Chapman v Beach (182' I Jac & W 504 
(win re the existence of a partncr»hip was denied) 

(i) Smith V Jeyes (1841), 4 Beav 603 , Wateis v Taiflor (1808), 16 
10, 28, Roberts y Ebeihaidt (1853), Kay, 148, Goodman v Whitcomb 
(1820), 1 Jac & W 689 , Baxtei v West (1858), 28 L J (cil) 169 (wlitio a 
icoeiver was refused as it was not clear that the partnership might not still 
'‘ubsist), CaiUn v Brury (1812), 1 Ves & B 184 Dissolution per se was 
not formerly considered siiihcicnt ground for the appointment of a reccivei 
without some breach of duty (I/aidiw^f v 6'Io«cr (1810), 18 Ves 281), but 
ihw View is scarcely consistent with lecent cases, which seem to show that, 
lu the case of a dissolved partners'iip, the appointment of a receiver is 
ilniost of course In Const v Hams (1824), Turn & R 490, a receiver 
was appointed, with limited dpties, to carry out a previous arrangement 
between the partners, and in Hall v Hnll (1860), 3 Mac & G 79, Lord 
I RURO, L C , at p 90, said, of Const v Horns, supra, that it was a peculiar 
< ase The receiver there had a simple duty to perfojm, which might be 
' onsidared purely loinistenal He was to receive the entrance moneys of 
R theatre and apply them according to the previous arrangement between 
the par^ till me heanng of the cause 

(m) Evans v Covenity (1864), 5 De G M & G 911, C A , reversing 
^ C , 3 Drew 75 , compare Sheppard v Oxenford (1855), 1 K &. J 491 

(n) Smiih V Jeyes, 9 upra 

(o) Oliver V HamiUon (1794), 2 Anst 453 
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or of excluding his partner (jo), or where a surviving partner insists 
on continuing the busmess with the assets of the deceased partner (q), 
or fails to get in the outstanding debts, or otherwise acts to tlie 
prejudice of the assets (a), or where an actin'g partner claims the 
whole property for himself (6), or where a new firm, bemg interested 
in giving long credit to the debtors of the old firm, forbears to press 
them (c) On the other hand, in the absence of misconduct or 
danger to the assets, a receiver will not be appointed unless 
dissolution IS inevitable (d) 

The court will readily appoint a receiver where all the partners 
aie dead, as there is not the same mutual confidence between the 
personal representatives of partners as between the partners 
themselves (e) 

152 The court will not appoint a receiver for a purpose, neither 
authorised nor assented to by the partners, which it could not 
authorise one partnei to cairy out against the will of the others (/) 

153 The order frequently gives libeity to each partner to 
propose himself as receiver (g) A solvent partner will ordinarily 
be appointed receiver for the purpose of winding up the affairs of 
the firm where the others are bankrupt and theie is no reason 
for distrusting him Qi) But the court will direct him to give 
security, famish accounts, and allow access to and inspection of the 
partnership books by the trustee in bankruptcy, and may order him 
to pay balances in excess of a stated amount into court or mto a 
joint banking account of himself and the trustee This right of the 
solvent partner to wind up the affairs of the partnership is a personal 


(р) Wtlsonv Greenwood (1818), 1 Swan 471, Blakeneyy Dufmr 
16 Beav 40 

(^f) Madgwiohy TFtmble (1843), 6 Beav 496 

(<i) Estwwk V Conmngsby (1682), 1 Vem 118 , and see Young v Bucket 
(1882), SOW R 611 

(6) Balev Hale (1841), 4 Beav 369 In an action for an injunction to 
restrain the defendant from drawing out of partnership funds more than 
tlie stipulated amount, and for a receiver, a receiver was appomted, 
pendmg a refeienoe to arbitration, although there was no claim for 
dissolution of partnership (Jifedwtn v Dttcham (1882), 47 L T 250) 

(с) CoUtnridge v Cock (1837), 1 Jur 771 

(d) Bateson V Morgan (1815), 1 Price, 303, a manager may, however, be 
appomted (Tt^eUs v Phtlhps (1853), 1 W R 163) In a mining part 
nersiiip a receiver has been reiused against a tenant m common, where 
the plaintifl had stood by and the mine proved profitable, and the 
defendant had inoorred expenditure {Nonoay v Rowe (1812), 19 Ves 144 
and see title Mines. Minerals, and Quarries, Vol XX , pp 613, 6 4)! 
and against a partner who was also an unsatisfied mortgagee IBowt v 
Wood (1822), 2 Jac &W 663) Mere disagreement and want of oo-opera 
non between the partners is not sufiicient ground for the appointment of 
a reaver {Robmts v, Eberhardt (1863), Kay, 148), compare Jeffervs r 
RmtfA (1820), 1 Jao & W 298, and see, generally, title Mines, MuntRATA , 
AND Quabries, Vol XX , pp 611 efwo 
{c} PkUsps V Atkinson (1787), 2 Bro C C 272. 
m Etemann v Niemann (1889), 43 Ch D 198,202, C. A. 

(q) J oompare Pvnl v Non- 

eortmt, [1892] 1 Ch 633,687, Sargant v Bead (1876), I cL D 800, ISeton, 


Jndgm^ts and Orders, 6th ed , p. 760 
(h). Be Vf^rton, Ex parte Stoveid (1823), 
Barker, [18^ 1 Ch 578. 


1 GL & J 303, CeUtnt r 
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right, belonging to him m his character of partner, and cannot be 
transferred to a strangmr, therefore the couit will appomt a receiver 
,n the apphcation of the trnstee of tlie Irnnkrupt partner as 
igamst the purchaser of a solvent paitnei’s share (*)• A retired 
])artner who is liable for the debts of the firm ma}' be appointed 
i(icei\er (A) 

154 A receiver and managei, eai n mg on the busipesa pending 
hule, may enter into such new contiacts as are nocessaiy for 
cairymg on the business m the mode usual in the particular 
liade(Z) A receiver is not the agent of the partnership, but actb 
on his own responsibility, and incurs personal liability for oidors 
given and contiacts made b} him, subject to a right of indemnity 
out of the assets m respect of all propei tiansactions (m) Against 
(lie partners personally, howevei, a leceiver appointed by the couit 
1 ris no right of indemnity (w) 

Interfeience with a receiver is a contempt of couit(o), and mav bo 
K'stramed by injunction (p) or punished by coinmittnl (</) 

There is no fixed rule with regard to the amount of leinuueration 
of a receiver and manager, each case depends on its own ciicuin- 
fiances(/) A partnei appointed receiver with lemuneiation is 
t ntitlecl to be paid although he may be indebted to the fitm (s) 

In the absence of an expiess covenant, a leceiver and manager who 
1 '^j/Imtus o//i(to will not be restrained from cii^'ing on a siimlai 
laihinesb on Ins own account (1) 

(t) Fraser v Kershaw (ISflO), 2 K & J 496 
(A) Hoffman v Duncan (185J), 18 Jiir 69 

{1) Taylor v Neate (1888), 39 Oh 1) '538, 643 (wlicre, however, a limit 
fur the amount of such contifats was fixed which fho icccivti migiifc 
not exceed without the consent of the ]> ntiicrs or the court) It h not 
iinuaual to limit a period during winch a icceiver and managei may act oa 
manager, with hbuty to apply to the comi on the expiration of that jioiiod , 
*>(0 1 Seton, Judgments and Ordeis, bth cd , pp 756, 767 

(m) Burt, Bomton and Hayward \ Ziaii, [1895] I Q B 276,0 A , Boehm 
\ Qoodall, [1911] 1 Oh 155 , compare title C'omvamfs, Vol V , p 379 

(n) Boehm v Qoodall, supra As to the effect of payments by a 

lueiver so far as Statutes of Limitation aio conceruc>’ see title LmiiA* 
iioN OP Actions, Vol MX p 79 • 

(o) Fteeland v Stansfeld (1854), 2 Sm & G 479, Ilelmoie v Smith C2) 
(1886), 36 011 D 449, 0 A (where a former cleik sent a circular soliciting 
liusiness to customers of the film). King v Dopson (1911), 56 Sol Jo 61 
fv^here oirculors were issued to the efiect that theongiual undertaking was 
no longer earned on, and see title Injunction, vol XVlf , p 260) Judg 
ment crwditors shodd not levy execution against property of which a 
receiver has been appointed without the h ave of the court {Lane v Sterne 
(1862), 3 Giff 620 , Dejnea v Creed (1865), 13 W 11 632) In a proper 
• a«e the court will give hberty to the receiver to pay the judgment debt 
' VttoheU V Weue, Ex parte Fnedhetm, [1892] W. N 139) or give the 
ipphoants a diarguig order on the assets {Armstrong v Pans (1888), 4 
'LB 247, and see title Execution, Vol XIV, p 11) 

(p) Dixony Dixon, [1904] 1 Ch 161, compare Kitoat v Sharp (1882), 

(f) Kiting V. Dopton, supra For procedure for committal, see title Con* 
Tf OF aJodrx, Attachment, and Comuittai., VoL VII, pp S09 et seq 
(r) Prior V Bagster (1887), 67 L T 760, Day v Oroft (1840), 2 Beav 
488 , V Sleep, [1897] 2 Ch 80, see title Becbivebs 

(8) Davy V Searth, [1906] 1 Ch 55 
(t) Be Insh, Irish v Ineh (1889), 40 Ch D 49 
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Sub Sect 6 -^ligundumt 
(i) /n o Going Concern 

155 The court may giant an injunction whenever it appears 
just or convenient (a), and will do so, at the instance of a partner, 
to restrain any other partner from acting contraiy to the obligations 
imposed upon him by the partnership relationship, whether such acts 
are an actuaf breach of express stipulations or a breach of that good 
faith which is the implied duty of every partner 

156 The plain till who claims an injunction against excluding 
him flora the partnership must be a paitner and not a servant of 
the firm (h), and must be in a position to perform his own part of 
the partnership contract (c) 

157 In the case of a partnership for a fixed term {d) it is not 
necessary that a paitiier who claims an injunction should also 
claim a dissolution (/’), but, as a general rule, an inteilocutory 
injunction is not granted unless the plamtiff can show facts which, 
if proved at the trial, would entitle him to a dissolution (/). The 
exclusion of one paitner by the others from the management of the 
business will be restiained, though dissolution is not claimed (g) 

158 A partner may he restrained by injunction from enteimg 
into a now partneiship with others foi carrying on a business of 
the same natuie and charactei as the old partnership before the 
evjmation of the teim of the old paitneiship, from publishing 
notices of dissolution, and fiom using the firm name of the old 
partnership in his new business (/i), and geneially, from carrying 

(а) Judicature Act, 1873 (36 &, 37 Vict c 66), s 25(8), R S C , Ord 50, 
r 6 It must be just as well as coiivomont {Beddow v Beddow (1878) 
0 ('ll D 80 per JissBL, M K , at p 93 Day v Brownngg (1878), 10 
(’ll D 294,307,0 A ), aud sec title Injunction, Vol XVII, pp 202 etaeq, 
2-19, 250, and see Lindley, Law of Paitnership, 8th ed , pp 603—610 

(б) Walker v Hnsoh (1884), 27 Ch D 460 

(c) Smith V Fromont (1818), 2 Swan 330, Const v Earns (1824), 
Turn & K 496, 524 As to the effect of active misconduct, or acquies 
eon«e m the misconduct of auotlur, on the part of the applicant for 
lelief, see title Injunction, Vol XVII, p 250, and as to the geneial 
pituciple invohed, see ibid, pp 219 ei sea , and see title Equitv, 
Vol XIII, pp 70,71 

(d) As to whether it is necessai j to claim dissolution m the case of a 
partnership at will, see title Injunction, \ol XVII, pp 240,250 

(e) Fairthome v Weston (1844), 3 Hare, 387 , Wntney v Tnst (1876), 
45 L J (ou ) 412 , Richardson v Uastinqi (1844), 7 Beav 301 

(/) Smith V Jews (1841), 4 Bear 503 Differences of opinion, even 
though they may develop into actual quarrels, aie not enough to mducc 
the oourt to interfere between partners in a going concern There must be 
some definite act amounting to breach of faith, breach of the partnership 
contract, illegality or insolvency, or such gross miscondnct as to imperil 
(he business or to prevent it from being properly conducted , and in such 
cases tlie conduct complained of would usuallv be enough to enable the 
plaintiff to obtain judgment for dissolution if he desired, and flramed his 
action with a view to, that relief, see cases cited m title Injunction, 
VoL XVH , p 260, note [g) . Lemann v Berger (1876), 34 L T 235 

(g) H«a V Eeia (1860), 12 Beav 414 In Anon (1866), 2 K & J 441, 
a diraolotion waa claimed 

(h) BnglaMx (1844), 8 Bvav 129 
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on a business on his ovvn account m the firm name (i), or with 
partnership assets (A;), from usmg the assets of the firm in a 
heparate business carried on for his o\\n benefit (/), fiom altermg 
the partnership prOpertj without the consent of his paitner(w), 
01 from drawing, accepting, or negotiating bills of exchange for ins 
own purposes in the name of the firm («) 

So a partner may be restrained from writing pla>B for a rival 
theatre, contrary to a stipulation m the partnership cfeed (o); from 
using partnership assets foi the renewal of a lease against the will 
of his partner (p) , from using or granting licences to use a patent 
belonging to the partneiship without the consent of the othei 
paitnei 8 ( 7 ), or, generally, fiom such conduct in the management 
of the business as would rendei it impossible foi the business to be 
carried on m a piopei mannei, oi would cause irreparable injury 
to it ( 7 ) 

169 But an injunction will not be gianted 111 lespect of 
inatteis not falling within the express or implied obligations of the 
partneiship agieement(«), noi in lesjiect of a possible bieach of 
the aiticles which may never happen at all and cannot happen till 
a fntuie peiiod (t) 

160 Partneib nia\ obtain an injunction to lestiam a tiadei 
fiom canning on business so as to suggest, coiiiraty to the fact, 
tliat he 18 their paitner 01 agent and so expose thoiii to a risk of 
litigation or lesponsibihty («) 

(u ) /?» Ilthilion to J)i<i8t>hifton 

161 Aftei dissolution, 01 dining an action for dissolution, of 
paitneibhip, the coiiit will mteifoie by injunction, if necessaiy m 

(t) Ana V Benluun, flSOl] 2 Ch 24t C A 
(A) Turner V 3/(i^or (18()2), 3 Giff 442 

(l) Gaidner v M'Cutcheon (1842), 4 Beav 634, see Glasaingtm v 
ThwaUes (1823), 1 Sim & St 124 (where all the partners of aflirn wore 
proprietors of a morning newspaper and had agr(< ’ not to be concerned 
in any other moinmg paper, and some of them allorwards beeaine 
proprietors of an evemng newspaper, a general injunclion to restrain 
competition, applied for by a partner interested in the morning paper 
only, was refused, the mere temptation of his partners to betray then 
duty to the morning paper not being Bufnqiont ground for lutcrierem^e 
to such extent by the court, but a hmittd iiijum.tion was granted to 
rest^'ain hia partners from publishing news obtained at the expense of 
the firm m the evemng paper before such news had axipcared in the 
morning paper), see also Turner v Major (1862), 3 Giff 442 

(m) Elmahe v Bereafnrd, [1873] W N 152 

(n) Holders with notice may also be restrained from ncgotiatmg such 
bills (Hood V Aston (1826), 1 Russ 412 , sec also Jervia v WhUe (1802), 
7 Ves 413) 

(o) Moms V Colman (1812), 18 Ves 437 

(») ClemenU v iforrta (1878), 8 Ch D 129, C A 
(U) Blackford v HawJnna (1823), 1 L J (o s ) (cu ) 141 
(r) Anderson v Wallace (1826), 2 Mol 640, Francis v Sptttte (1840), 
9 L J (cu ) 230 

(«) Olaasvugton v Thuattes, supra 

(t) Coates y Coates (1821), Madd. & G 287 

(a) Walter v Athion, [1902] 2 Ch 282 
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desirable, to preserve the assets, or to restrain any act by a partner 
wluch would intoifere with the rights of the other partners, or with 
the systematic and equitable wmding up of the busmess, by causing 
loss or depieciation of the assets or otherwise thus a lunatic 
partuei will be restiained from interfering to the prejudice of the 
business (/»b but a partner who has been temporarily insane will not 
be leslianu'd lioui mteifenug, pending an mquuy into his state of 
mind .it the tinu* when hia partners ask for dissolution (c) 

Apaitner will be restiained from carrymg on the business except 
' foi the purpose of winding it up (d ), from carrying on a bianch of 
the pailnoibhip business with partnership assets for his own 
benefit (f), from getting in debts owing to the firm (/), or other 
assets, especially it he has dealt, or is likely to deal, improperly with 
thoiii(f/), or from selling his share to a stranger if his partneis aie 
entitled, by contract, to an option to buy it (/t) 

A paitiioi w'lll be restrained from taking undue advantage of his 
legal title to eject a paitnei, or the legal personal representatives 
of a deceased paitnei, from property held by him m tiust foi the 
firm (i), or from applying the turn’s assets for his own puiposes, 
foi example, from dealing with a partnership lease as his own 
property (k) Ho the executors of a deceased paitiior may be 
restrained fiom dealing with a renewed lease otherwise than as 
partnership piopeity(0 

An injunction will be gianted to restiani a partnei fiom remov¬ 
ing the partnei ship books from the place ot business and keeping 
them elsewhoie, though it amount'! to an ordoi to bnng them 
back (lu) 

The court Will restrain the publuation of a tiadc secret wheie 
the infoimation has been obtained thiough a p.iitner’s bieach of 
eontiaet oi duly (n) 

(h) J V iSf, [is'Ji) \ Ch 72, see title LuNvrics and Persons of 
Unsound Mind, Vol AJX.p 44} 

(c) Anon (1856), 2 K ^ J 441 , see Jones v Lloyd (1874), L E IS 
Fq 265 

{d)i J)e Tiutel V lloidenaie (1822), Juc 516 

(e) Tuinet v Majoi (1802), 3 Gift 442, see Re David and Matthews, 
[18»9J 1 Ch 378, SS2 

if) Read V Boweis (179.*}), 4 Pro C C 441 

(g) O'Bnen v Cooke (1871), 6 1 R Eq 61, Harts v Schiader (1803), 
8 Ves 317 

(A) Homfiay y (1866), L B 1 Eq 667 

(i) Ilawkiuh y Hawkins (1858), 4 Jur (ns) 1044 

Ik) Elliot y Dimon (1791), 3 Swou 489, u 

(1) Alder y Fomarre (1818), 3 Swan 489, see Re Biss, Hiss v Btss, 
[lOOS] 2 Ch 40, 67, 61, C A But the lessor will not be restrained from 
^antuia the renewed lease 

(j») Greatrex v Grvuhex (1847), 1 De G & Sm 692, see Partnership 
Act, 1890 (63 & 64 Vict c 39), s 24 (9) 

(») Monson v Moat (1862), 21 L J (cH ) 248, C A , affirming 8 C 
(IS&i), 9 Hare, 241 f followed and apphed m the following oases of master 
and servant or pruioipal and agent —Tuck db Son v Pnester (1887), 19 
Q. B D 629, C A , Lamb v Rvatis, 11893] 1 Ch. 218, 0. A , Mabb v 
Green, [1896] 2 Q, B 316, C A In Monsony Moai,tv^prA, the d^eodant 
was fi volunteer Different considerations would arise if the defendant 
were a purofiaser for value of the secret without notice of any obligatipfis 
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182 After dissolution, if the assets are divided between the ^not, lo 
partners, each of them is entitled, in the absence of contrary agree- Stoliune* 
ment, to use the name of the old firm, unless the othei partnera 
would thereby be exposed to a risk of litigation or responsibility; 
and an injunction will not be granted to restrain such use (o'), PartilWl 
unless it exposes the other partneis to risk of liability (p) Whether *Pterie. 
this danger exists depends on the circumstances of th^ ease(g) injunotiMM 

Although the court has lefused to restrain a surviving paitner, 
who was also executor and trustee of a deceased partnei.fiom carry- 
mg on a similar business, a suiviving partner must not carry on 
a rival business so as to lead to the behef that it is the partnership 
business, and so appropriate the goodwill of the buBineB8(>). buauuss 

Where, on dissolution, the goodwill of the business becomes the iiado name 
property of one of the partners, nnothei partner will not be restrained 
from stating that he was formeily a partner in the old hrm, but he 
will be restrained fiom using the name of the him so as to suggest 
that he is carrying on the old business (a), and a continuing pai tner, 
who has puichased the assets, but not the goodwill, normnaiim, may 
be restrained fiom using, in the style of the him, tJio name of Ins 
foimer partner {h) 

If two partners have agreed that, on dissolution of the paitnership, Oonduci 
the goodwill shall belong solely to one of them, the other will be tending to 
lestrained from doing anything calculated to depreciate its value 
Accordingly, although he may, m the absence of contrary agiee- goudtatioa 
ment, do business with the customeis of the old firm, he will be of old 
lestramed fioin canvassing them and from solicitjiig them either cusiomora 
to deal with him or not to deal with the puichasiiig partnei (c). 


affecting it {Monson v Moat (1851), 9 llaio, 241, 263) , and see titlea 
lN.njNCTiON, Vol XVII, pp 264, 266 , MASTta akd Servant, Vol XX , 
p 126 But aa injunction to restiain publication, by a partner, of a book 
explanatory of a patent which belonged to the partnership was refused, as 
pubUcation was not hkely to injure or endanger the patent {Blackford v 
JJawkins (1823), 1 L J (o S ) (CH ) 141) 

(o) Banka v Oibaon (1865), 34 Beav 666 As to trade names, see title 
Trade Marks, Trade Names, and Designs 

(p) Webater v Webster (1791), 3 Swan 490, n 

iq) Burchell v Wilde, [1900] 1 Ch 661, 664, C A (whore the oourfheld 
that the nsk was “ not substantial m any business sense ” ), Townsend v 
Jarman, [1900] 2 Ch 698 , see Gray v Smith (1889), 43 Ch D 208, C A , 
Ohappell V Griffith (1886), 63 L T 469, com pare Lewis v Langdon (1836), 
7 Sim 421 (where an injunction was granted gainst the executor of a 
deceased partner), and HiU v. Feans, [1906] 1 Ch 466 , and see Levy v 
Walker (1879), 10 Ch D 436, C A 

(r) Davies v Hodgson {IS51), 25 Beav 177, 182, 183, Be David and 
Matthews, [1899] 1 Ch 378, 383 Where a survivmg partner bought hia 
deceased partner’s share of the trade property from his executors, a legatee 
of a share of the deceased partner’s goodwill was held not entitled to 
enforce asale of the goodwill {Boberston v Quiddington (1860), 28 Beav 629). 

(a) Eookham v. Pottage (1872), 8 Ch App 91, compare Matthews v. 
Hodgson (1886), 2 T L B 869, C A 

(5) Scott V aowland (1872), 20 W B 608 

(c) Trego r Hitnf,[1896]A.C. 7, approvmg Laboucherev Dawson {1812), 
L B. 13 Eq 322, and Leggett v Barrett (1880), 16 Ch D 306, C A , 
applied in V Jenwmgs, [1898} I Ch 378, GiUinghamv Beddow, 

[1900] 2 Ch 242 By the exercise of this jurisdiction, a partner who has 
become entitled by contract to the goodwill u plaoed m the same position 
as any otheor porohaser of the goodwill of a basmeaa. compare OhwrtQ^ 
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But the restriction from canvassing does not apply to a partner 
expelled under a power m the articles (who, however, must not carry 
on the business as the business of the old firm),^nor to a purchaser 
'rom the trustee in bankruptcy of a bankiupt partner (d) 

If a partner, VI ho has sold his share of the business to his partneis, 
has undertaken not to compete with them, he will be restiamed by 
injunction from acting contrary to such undertaking (c) But where 
a vendor has aided his wife in subsequently commencing a similar 
, business with her separate pioperty, the court may refuse to restrain 
the vendor from bieach of an agreement not to carry on or be 
interested in any smiilai business (/) 

163 Wheie a partner has agreed to buy his partner’s shaie of 
the business, the court may refuse, pending an action for specifac 
perfoimancG ot the agieement, to lestiain him from publishing 
th(' accounts of the business with a view to its resale to a com¬ 
pany (<y) If a paitner who has agieed to buy his partnei’s shaie 
caiiies on the business with the whole assets, without paying the 
puichase-raoney, the vendor’s remedy is not by an injunction but 
by an action foi an account, unless the purchaser commits acts of 
waste (ft) 

164 On dissolution a paitner may be restiamed fiom athertising 
that a publication belonging to the partnership, w'lnch ought to be 
sold as an asset, will bo discontinued, but not from adveitismg 
the discontinuance of his connection with it (t) 


V Douola# (185‘)), John 174, OruUtiell v Lye (1810), 17 Ves 336 (where 
Lord Eldon, L 0 , gave a definition of “ goodwill" which is now regarded 
an too narrow, see Irego v Hunt, [1890] A C 7, 17, 23, 27), Curl 
liiotheis, Ltd v Wihster, [1904] 1 Ch 685, see alno titles Injunction, 
Vol XVII, p 249, Trade and Trade Unions 

(d) Dawson V Beeson (1882), 22 Ch D 504,507, C A , Waller v Mottram 
(1881), 19 Ch 1) 355, C A Bee Mogford v Courtenay [im), 45 h T 303 

(e) Turner V Evans (1852), 2 De G M & G 740, C A . v 

WtUiams (1818), 2 Swan 263, compare Clifford v Phillips (1907), 61 Sol 
Jo 748 So, too, a breach of a mere undeitaking not to compete, upon 
which an arbitrator has acted m fixing tlie piico of the goodwill, bos been 
restrtuned upon the ground of fiaud and bod faith, although the award 
was bileiit with legard to the restriction (/iameon v 6'oidner (1817), 2 
Madd 198) See Dean y MacDowell (ISIS), 6 Ch. D 345, C A (where it 
was held that the remedy for breach of covenant not to engage m business 
except for the benefit ot the partnership is by action for an iniunctioii or 
dissolution , and that an action for an account of profits made in the bau- 
ncBs whuh is not a competing business cannot be maintamed, nor can the 
business itself be claimed as part of the partneiship assets), see also 
note (a), p 76, ante 

(jO Smith V Eancool, [1894] 2 Ch 377, C A (where the Court of Appeal 
dismi&sed plamtilfs appeal, but without coats) 

(a) Marshall y Watson (1858), 26 Beav 601 
(A) Oofton y Homer (1818), 6 Price, 637 
(•) Bradbury v. Dickens (1859), 27 Bcav 53 
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Part VI.—Dissolution. 

Sect 1 —Otho wtae than hy the Com t. 

Sub Si (t 1 — On Notne 

165 Subject to any agreement between the partners (1), a 
paitneiship for an indefimte period may be dissolved by any 
partner at any moment by notice to the others (i) The dis¬ 
solution takes effect from the date specified in the notice, or, 
i! none is specified, from the date of the communication of the 
notice (m) 

166 The notice must amount to an unambiguous intimation of 
a final intention to dissolve the partneiship (n), and must be served 
on all the partners unless the articles olhei wise provide (o) A 
notice duly given cannot be withdrawn without the consent of the 
partner or partners served (p), and is valid altliough the partner 
leceiving it is a lunatic ( 17 ) Even if the partneiship has boon 
oiigmally constituted by deed, a written notice signed by the partner 

(k) See Mossy Elphtek, [IQIO] 1KB 846, C A , affirmiOK S C , [1910] 
1 K B 466 (where an agreement that the partnership was to ho terminafcocl 
“ by mutual arrangement only ” was held to be an agreerqent withm the 
meaning of the Partnership Act, 1890 (63 & 64 Viot c 39), s 32) For 
forms of deeds o dissolution, see Encyclopasdia of Forms and Precedents, 
Vol IX , pp 691, 694 

(l) Partnership Act, 1890 (63 & 54 Vict c 39), ss 26 (1), 32 (c), Craw- 
shny V Maule (1818), 1 Swan 496, 608, Veacoek v Peacock (1809), IQ 
Ves 49, Heath Y Sfonsom (1832), 4 B & Ad 172, 176, Miles y Thomas 
(1839), 9 Sim 606, 609 If the business has been carried on upon pro¬ 
pel ty belonging to one partner and there has been no lease thoioof to 
(ho firm, any right of occupation which the other partner had ceases 
upon the dissolution (BenAain v Gray (1847), 6 C B 138), see p 23, 
ante, and see note («), p 52, ante 

(m) Partnership Act, 1890 (63 & 64 Vict 0 39), 1 - 32 A partnership 
at will IS dissoh ed, in the absence of previous note e, from the date of 
service, not from the date of issue, of the wnt in an sction for dissolntSon 
(t’nsworthY Jordon, [1896] W N 2) As a dissolution is subject to the 
trikmg of the accounts, no partner can reap an unfair advantage by giving 
unseasonable notice {Featherstonhaugh v Fenwick (1810), 17 Ves 298, 
109 , compare Chavany v Van Sommei (1770), 1 Swan 612, n ) As to 
the effect of death, see p 86, post 

(«, Compare Parsons v Hayward (1802), 4 De G F & J 474 , 8leuarl 
V Gladstone (1879), 10 Ch D 626, 650, ( A 

(o) Wheeler v Van Wart (1838), 9 feim 193 , Van Sandau v Moors 
(1826), 1 Buss 441 

(p) Jones Y Lhyd (1874), L R 18 Eq 266 A forttor* if there accrues 
to the recipient of the notice an option to purchase the share of the retiring 
partner (IVarder v Sttlwell (IS&Q), 3 Jur (n 8)9) Nor will a valid 
notice become moperative owing to an irregularity in the mode of taking 
the accounts consequent upon it {Steunrt v Gladstone, supra, at p 864) 
The parties may, however, waive a valid notice by subsequent negotia- 
tiitos (Layeoek v Bulmer (1844), 13 L J (BX ) 166) 

(Of) Bobeiison v Lockte (1846), 16 Sun 285, MeUersh v Keen (1869), 
27 Bcav 238 , but see Partnership Act, 1890 (63 St 64 Viot c 39), s 36 (a), 
(b), Lunacy Act, 1890 (53 & 64 Vict c 6), s 110, and title Lokatics 
A* i» Persons of Unsound Mind, Vol XIX , p 443 
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giving it is sufficient (r), and in some oases formal notice is not 
necessary («) 

8rrB *^ECT 2 —Oft Effiuxton of I'tiae or Compldton of Adventure 

167 Subject to any agreement between the partners, a partner¬ 
ship foi a fixed terra, oi for a single adventure, is dissolved by the 
expiration of the teira oi by the completion of the adventure, as 
the case may be (0, except so far as it is deemed to continue for the 
puipose of winding up its affairs (a) 

Sub Sect 3 — On Death of Partner 

168 Subject to any agreement between the paitners, a partner- 
ship IS dissolved as regaids all the partners by the death of any 
pai tner (b) If a partnei gives a valid notice of a dissolution but 
dies befoie the expiration of the notice, the partnership is dissolved 
by the death and not by the notice (c) 

Unless the aiticles otheiwise provide, neither the surviving 
partneiB noi the peisonal representatives of a deceased partner aie 
entitled oi bound to continue a partnership, though the teim thereof 
may be unexpiied at the time of the death (J) 

169 No notice of the death is necessary in Older to terminate the 
liability of the deceased partner foi partnei ship debts contracted 
after his death (c) Wheie goods aie ordered befoie, but deliveied 


(j) Portneisliip Act, 1890 (53 & 54 Vict o 39), s 26 (2), see Doe d 
Waithmanv JlfiZes (1816), 4 Camp 373 If the partnership deed leqiures 
dissolution by deed only, a submission under seal of all matters lu dispute, 
followed by an award under seal vesting the partnership assets m one 
partner as trustee for the purpose of winding up the business, is a sufficient 
compliance with the deed {Ilutehtnson v Whitfield (1830), Hayes, 78) 

(«) Pearce V Lindsay (1860), 3Derr J & Sm 139 (where, after disputes 
and attempted sottlemont of accounts, a long correspondence as to items 
of account ensued, without any lefeience to new business oi continuing 
connection), Jinqhhnw v Paiher (1847), 10 Bear 532 (where the partner 
ship was determinable on a specified event which happened) 

(t) Partneiship Act, 1890 (53 & 54 Vict c 39), s 32 (a), (b), and see 
p 24, ante 

(a) Partneiship Act, 1890 (53 & 54 Vict c 39), s 38, and see p 97, 
pon! As to the continuation of a partneiship beyond the fixed term 
wilhout any express now agreement, see Paitnership Act, 1890 (53 & 54 
Vict 0 39), s 27 and p 23, ante 

(ft) Partnership Act, 1890 (53 & 64 Vict c 39), s 33 (1), Oramhay v 
Collins (1808), 15 Ves 218, 227 , Vuttiumy v Noble (1817), 3 Mer 693, 
614, Crawshay v Maule (1818), 1 Swan 495, 608, and see title 
Exbcutobs and Administrators, Vol XIV , p 221 
,(e) BeU V Nevtn (1866), 16 W E 86 

(d) Pearce V CAamfterfaw (1750), 2 Ves Sen 33, GiUesptev EamiUm 
(1818), 3 Madd 251 , see Lancaster v Allsup (1887), 67 L T 63. title 
Executors and Administrators, Vol XIV, p 221 
(«) VuHtamy v Noble, supra, at p 614, Crawshay v Maule, supra at 
p #08, Deraynes v Noble, HouUon's Case (1816), 1 Mer 628, 616, and 
see Partnership Act, 1890 (63 & 64 Vict o 39) s 36 (3) As to the effect 
ol dissola^n, by death or otherwise, on oon^aots with persons 
employed by the firm, see title Contract, VoL VII., p 431, Phmws v 
Alhambra Palaoe Oo , [J901] 1 Q B 69, Tasker r. Shej^^imi), 6 
H & N 675, Fnend v FoUng, [1897] 2 Ch 421, 429, tee also title 
Master and Servant, V8l XX, p 94 
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after, the death of a paitner, the debt accrues on ^e delivery of the ^ 

goods, and the vendor therefore, although he had no notice of the Othewriae 
death, cannot make the deceased partner’s estate liable foi the thkolqftbe 
price (/) • CowC > 

Bcb-Sect 4 —On Bankt ujitnf of Faitnet 

170 Subject to any agieement between the partners, a partner- iiankruptoy 
ship 18 dissolved as regards all the partnois by the bankiuptoy of 
an> partner and the estate of the bankrupt thereupon ceases to 
be liable for the partneiship debts incurred after the buukiuptcy, * 
though the party dealing with the firm is ignoiant ot it (/() 

Sub Seci 5 —On Mdktug of Charging Oidrt on Parlnei'e Shaie 

171. If a chaiging order is made (i) upon a paitner’s shaie in ciiari^mg 
lespect of his separate debt, the othei paitners may dissolve (A) 

SOB-Sic 1 b —On Fartnaalnp becoming Illegal 

172 Whenever on the happening of any event the partnei- lilegahtjr. 
ship business itself, oi the carrying on thereof by the members of 
the firm iii paitnership, becomes illegal, the paitnership is tpso 
tai to dissolved (1) 


(/) Friend v Young, [1897] 2 CIi 421 (where a contract of agency was 
lield to be determmed by the death of a partnoi in the agent’s hrni) , 
lUigel V Miller, [1903] 2KB 212, and see Partnership Act, lb90 
(53 dfi 64 Vict c 39), 8 9, title Aoincy, Vol I , pp 233,234 
{g) Partnership Act, 1890 (53 &. 54 Vict c 39j, s 31 (1), eee Fox v 
nanbury (illQ), Covrp 445,448, Hague y (1708), 4 Burr 2174, 

Thomason and Uipgip v Frete (1808), 10 host, 418, 420, from whicli 
cases it would appear that the dissolution takes effect from the act ot 
bankruptcy, subject to the doctrine of relation back , and see Bankruptcy 
Act, 1883 (46 & 47 Vict c 62), s 43, title Bankrui'TCY Insot- 
VENCT, Vol II , pp 101, 181 et seq , Re Houghton and Watts, Ex parte 
Robinson (1833), 3 Deac & Ch 376 It is the adjudication and not the 
presentation of the petition which dissolves the partnership {Ex parte 
Smith (1800), 6 Ves 296) 'Jhe rule that, on tlie bankiuptcy of one 
{lartner, the firm is dissolved was, bofoio the 1 irtneislup Act, 1890 
(53 & 64 Viot 0 39), held not to apply to mining paitnerslups {Re Btmon, 
Ex parte Broadbent (1834), 1 Mont & A 635, 038, Bentley v Bates (1840), 
4 Y & C (ex ) 182, but see the criticism of these cases m Dodds v 
Preston (1888), 69 L T 718, C A ) Such casts seem to bt now governed 
by the Partnership Act, 1890 (63 & 64 Victv p 39), s 33 (1) 

(ft) Ibid , s 30(3), see alsop 111, post A proviso Imfeitnig a partner’s 
share on luB bankruptcy is void , see title Bankruhtcy and iNfcOLVENCT, 
Vol n , p 161, see also ibid , pp 13, 28, 61, 68 
(t) Under the Partnership Act, 1890 (63 & 64 Vict c 39), s 23 (2), 
see p 69, cmie 

(ft) Partnership Act, 1890 (63 & 64 Vict o 39), ss 23 (2), 33 (2), see 
Brown, Janson S Co v Hutchinson dt Co, [1896] 1 Q B 737, C A , poi 
liiMDLET, L J, at p 738, title Execution, Vol XIV , p 11 Under the 
fonuCT law, the taku^ in execution of a partner’s share dxssolved the 
partnership, and the execution creditor became a tenant in common with 
the other partners of the partnership property {Skipp v Harwood (1747), 
2 3wan. 686, Taylor v Fields (1790), 4 Ves 396, Chapman v Koops 
(1802), 3 Bos &P 289, Mayhewv Jtfemrft (1840), 7 C B 229 Aspivall 
▼. London and Eorth Western Bail Co (1863), 11 Hare, 326, 330, com 
pare Jo^ieon v Etans (1844), 7 Man & G 240) 

(1) Partoe^p Act, 1890 (53 & 64 Viot c 39), s 34, Esposito y P'>udem 
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Jurist! teflon 


nigh Court 


SfB-SEcr 7 — On Expufston of Pariner 

173 Expulsion of a partner bj a majority is invalid, unless 
power 18 reserved by express agreement (m) A^power of expulsion 
conferred by ai tides of partnership cannot be exercised to deter¬ 
mine a partneiship at vmU arising after the expiration of the 
term(n) Such power must be exercised in the utmost good 
faith (o) by ay the partners whose concurrence may be necessary 
under the partnership contract (p) 

A partner whom it is proposed to expel is, as a general rule, 
entitled to an opportunity of meeting the case agamst him(g) He 
must be given a reasonable opportunity of explanation (i), and his 
partneis aie not entitled to spring a notice of dissolution on him 
without giving him preliminary warning and calling his attention 
to the cause of complaint («) 

Sect 2— Bi/ the Court 

Sub Ssoi 1 —haxinii Jtinsihihon 

174 The courts which have juiisdiction to dissolve apaitnership 
in England are the following — 

(l) The High Court of Justice, to the Chancery Division of which 

(1857), 7 E &B 763, Ex Ch , and see Griswold v iraddinyfoa (1818), 
15 Johnson’s Reports, 67, afhimed (1819), 16 Johnson’s Reports, 438 
With legard to illegal partnerships, see pp 16 et seq , ante 

(m) Partneiship Act, 1890 (63 & 64 Vict o 39), s 25 

(n) Vlark V Leach (186S), 1 l)e G J & Sm 409 

(o) Barnes v Youngs, [1898] 1 Ch 414, Carmichael v Evans, [1004] 
1 Ch 486 It must not be exercised foi the exclusive beneht of one or 
more partners individually, but for the benefit of the whole partnership 
{Bhsset V Daniel (1853), 10 Hare, 493, 522 , see also Steuart v Gladstone 
(1879), 10 Ch D 620, 650, C A ) 

(p) Smith V Mules (1852), 9 Hare, 656, 670, and see Fisher v Jackson, 
[1891] 2 Ch 84, 93, 94, Bhsset v Daniel, supra 

(g) Baines v Youngs, supra But this is not so when the power is 
vested in one partnei only m terms which show that he is to be sole judge 
for himself (Ru««e22 V (1880), 14 Ch I) 471, distinguishing 

V Daniel, supra, and Wood V Wood (1874), L R 9 Exch 190) “The sole 

grouad of the other decisions, that it was a power given to a number of 
persons, not to be exercised capriciously, of couise disappears when you have 
a power given to a single peison which could be exercised capriciously” 
{Bussell V Bussell, supra, per Jessel, M R , at p 480) The same cases 
have also been distin^ished fiom a case m which the power of expulsion 
aiose under a specino provision that no partner should directly or 
indiiectly enter into any other business “They are no authontiesfor 
bolding that notice must be given in case of a specino provision It is 

rather analogous to the ordinary clause in a lease ” {Cooper v Page (1876), 
34 L T 90, per Hall, V C , at pp 92, 93) Nor is it necessary to hear 
the-accused partner when the partner giving the notice is not in a quasi- 
judicial position, e g when the notice of expulsion merely puts certain 
prooeedmgs mto tram whereby the question whether another partner is 
entitled to expel him can be determined {Green v Howell, [1910] 1 Ch 495, 
C A,). For an appropriate form of notice, see Encyolopiedia of Forms 
and Precedents. Vol IX, p 605 

(r) Wood V Wood, supra, Bhsset v Darnel, supra, compare Cooper v 
Page, supra 

(«} Barnes v. Youngs, supra, per Roher, J , at p 418. compare Green 

V Howell, supra For appropriate forms of notice, sec Enojclopffidia of 
Forms and Precedents, V 9 LIX., p 606 
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all causes and matters for the dissolution of partnerships or the 
taking of partnership accounts are specially assigned (a) 

(2) The Chancery Courts of the Counties Palatine of Lancaster 
and Durham, in rdkpect of peisons and things within the areas of 
then respective jurisdictions (b) 

(3) The county courts, which have the same jurisdiction as the 
High Court in actions for dissolution of partnership^ m which the 
aggregate partnership assets do not exceed £500 m amount or 
value (c) 

(4) The judge in lunacy, who has power to dissolve a paitneiship‘Lunacy judge 
in the case of a partnei becoming a lunatic (d) 


Gout 

Palatiae 

coartfi 

County 

cuurtfi. 


Sub-Sect 2—Actumfo) Dusohitton 

176 An action to enforce a dissolution of partnership must be Form of 
commenced by writ and not by originating summons (c) It is no 
objection to such an action that the partnership is one at will 
only (/), or that it might be wound up under the statutory pro¬ 
visions ((f) foi winding up companies (h) If the teims of the 
paitneiship aie disputed, the court may on dissolution order an 
inquiry (i), and alternative claims maybe made for dissolution and 
rescission of the partnership contiact (A) 


{a) Judicature A,ct, 1873 (36 & 37 Vict o 66), s 34(3), Judicature Act 
(Ireland), 1877 (40 & 41 Vict c 67). s 36 (6), see title CouuTS, Vol IX . 
pp 60, 61 For the ongin o{ the growth of the exclusive jurisdiction of 
equity, see title Equity, Vol XIII, pp 4 ef aeq, 38, 39 
{b) See Chancery of Lancaster A(t, 1890 (5J & 64 Viot o 23), s 3 , 
Partnership Act, 1890 (63 & 64 Vict c 39), s 23 (2), title Courts, Vol 
IX , pp 120 et aeq 

(c) County Courts Act, 1888 (61 & 62 Vict c 43), s 67 (7), see titli* 
County Courts, Vol VIII, p 446 For provisions relating to the 
transfer to the Chancery Division of an action commenced in the county 
court, and for transfer to tlic county oouit from the Chancery Division of 
actions which might have been coranionced in the county court, see title 
County Courts, Vol VIII, pp 440,442 Similar provisions for Iieland 
are contained m the County Offices and Courts (liewnd) Act, 1877 (40 Sc 
41 Vict 0 66), 88 33 (1), 3.>—37 

(d) Lunacy Act, 1890 (53 & 64 Vict c 6), s 119, reenacting the* first 
clause of the Lunacy Regulation Act, 1863 (16 & 17 Viet o 70), s 423 , 
see title Lunatics AND PJ'USOns of Unsound Mind, Vol XIX , pp 414, 
442, 443 The power is exeroHable by a master (Lunacy Act, 1891 (64 
& 66 Vict c 65), 8 27 (1), Rules m Lunjioy, 1892, r 10) In Ireland 
the Lord Chancellor may, when a partner beroraes a lunatic, dissolve a 
partnership (Lunacy R^ulation (Ireland) Act, 1891 (34 & 35 Vict o 22), 
8 73) 

(e) As to the general practice in the Supreme Court, see title Pkactici, 
AND Procedure As to the grounds upon which dissolution may be 
ordered, see pp 90 et aeq , post As to the effect of dissolution upon 
contracts of service with the firm, see title Master and Servant, Vol XX , 
pp 94,95, and see t6td , yi 113 

(/) Udater V jKtrton (1796), 3 Ve^ 74 

ig) See title Companies, Vol V , p 648 

(h) Clejnenta v Bovoea (1852), 17 Sim 167, 174 

(t) Thorpe Holdsicortft (1876), 3 Ch D 637 (where an order for dissolu¬ 
tion was made on motion for judgment on admissions in the pleadings, 
the defendant disputing the terms of the paitnership agreement, but 
admittmg the partneremip and not disputing the right to dissolve) 

(fc) Bagot V Eaaton (1877), 7 Ch D 1, C A 
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176 The right of a partner to claim a dissolution by the court 
may be controlled by an arbitration clause contained m the partner¬ 
ship articles (/) If such clause applies to all matters in dispute 
between the parlies, the arbitrators have power to award a dissolu¬ 
tion (to) , and, upon the application of the defendant, the court may 
Older a stay of the action and refer the matter to arbitration (n) 
But the court has complete discretion m the matter Theiefore, if 
charges of fraud or dishonesty or of uant of good faith are made 
bond fide by one paltrier against the other, or if questions of law 
are likely to arise which aie more fit for the court than a lay 
tribunal (o), 01 if the attempted refeience is made vexatiously (p), 
a stay of the action for dissolution may, and generally will, be 
refused (q) 

fiCli Siri 3 ~ (rt oiimh of Jhssohitton. 

(i) IntithUy 

177 The insanity of a paitner does not per se dissolve the paitner- 
alii[)(/), but 18 a giound foi the dissolution thereof by the court by 
le.ison of the incapacity of the insane paitner to peiform his part 
of the partneiship contiact(s), and the court will not compel 

(?) As to th(> validity of such a clause, see Lee v Page (1861), 30 L J 
(rii) 857 Whither the mat tors m dispute tall within the clause is a 
question for Iho court to decide {Pterey v Yonng (1879), 14 Ch D 200, 
0 A ), unless ho paitios have expressly agreed to leave it to the arbitrator 
(WtUeefoul V (1873), 8 Ch App 473, Oillettv Thornton {IHT5), 

L li 19 Lq 599, eOl), and see title Akbitration, Vol I , pp 445,451 
(m) Bvesell \ Itusedl (1880), 14 Ch D 471, appioved ol inTP«?ms?py v 
TFfcilp (1892), 40 W II 675, (/ A , see Vawdrey v SvmvBon, [1896] 1 Ch 
166,168, Maehm V Bennel?, [1900] W' N 146, Jielfielav Ifouiwe, [1894] 
1 (’ll 521,523, Lnwv (Jerne?? (1878), 8 Ch D 26, C A (where the forum 
selected by the partnei was a foreign commercial court), Plewa v Baler 
(1873), L ri 16 Kq 504, see also 6'rec» v ironnji (1764), 1 Wm B1 476, 
Simmonde V /iSfa’Ame (1809), 1 Taunt 549 
(«) Under the Arbitration Act, 1889 (52 & 53 Yict c 49), s 4, sec title 
AnnnuVIION, Vol I , p 451 The onus of showing that the case is not 
suitable fur aibitration is on the party opposing the application to stay 
(1 nudreyv Simpson, eupra , Cookv Catchpole (ISQi), 10 Jur (n 8 ) 1068) 
The*eouit will, in special cii ciimstaiicts, appoint a leceiver pending the 
arbitration , see Plewe v Baler, supra , Pim v Bonoorom, [1892] 1 Ch 
633, Oillett V ThotnUm, supra In Law v Qarrett, supra, a receiver was 
refused, but liberty w as given to apply, so also m Machin v Bennett, supra, 
but without prejudice to an application at a later stage 
(o) Vawdrey V Simpson, kuni a , hOQ Bussell v Bmsrll, supra, questioning 
the reasoning of Wickens, V (’, in WiUesford v liaison (1871), L R 14 
Eq 672, 678. compare Caie v Crew (1893), 41 W R 359, TurneU v 
Sandsrson (1801), 64 L T 654 

{p) Bames V rownos, [1898] 1 Ch 414, Joplin v PosUethwaiie (IBSQ), 
61 t T 029, 0 A 

(y) Wittv Corcoran (1873), 8 Ch App 476, n , compare PTtUes/ordv 
Watkon (1873), 8 CTi App 473, 480 

(r) Wrexham \ Htidleston (1734), 1 Ewan 514, n ; Waters v Taiylor 
(1813), 2Ve8 AB 299,303, Anon (1855), 2 K & J 441,447 Until 
dissolution the power of a lunatic to bind liis firm seems to contmue 
notwithstanding the rale that the lunacy of the pruicipal revokes the 
authority of an agent (Tonge v Toynbee, [1910] 1 A B 216, C A ) If, 
however, au action for d^olution be pending, the lunatic may be 
restrained intoifenng (J v 5, [1804] 3 Ch 72) 

(«) Fartnersbip Act, (53 & 64 Vict c 30), s 35 (a) , Janet v Nay 
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paitners to canyon the basmoss in conjunction mth the committee 
of the lunakc pariaier (a) 

In order to oonatituto euoh a ground the disorder must be 
permanent and not merely of a temporary character, foi if 
there is a prospect of leeovery the court will not dissolve the 
paitnership {b) 

If the couit 18 not satisfied tliat the insanity is peiiuaneni and 
still exists at the time when lehef is sought, an in^uny may be 
directed (t), but, if the partner has been found lunatic by inquisition, 
buch inquuy may not bo necessary {d) 

178 Relief may bo given not only on the application ,of any 
partner, but also on that of the committee or next friend’of the 
insane paitner or otliei peison entitled to inteiveiie on his 
behalf (f) 

179 The costs of the action, in the absence of special cucuiii* 
stances, are paid out of the partnership assets (J ) 

180 When the partneiship is a partnership at will, it is dissolved, 
m the absence of previous notice, tiom the issue of the writ (< 7 ), 
but, if notice to dissolve has been served on the lunatic partiiei, 
then from the date of such notice (/») If the paitnership is for a 
fixed teim, it is dissolved from the date of judgment (t), if, howevei, 
juoviBion has been made in the articles for dissolution m the evont 
of insanity, the dissolution takes effect from the date coiitemplatod 
m them, and not from the date of judgment (4) 

(1833), 2 My &K 125,129, Leafy Coles (1861), 1 De G M &G 171,174, 
Sayer V jBenael (1784), 1 Cox, Eq Cas 107, 100 

(а) Rowlands v Kvana, Williams v Rowlands (1861). 30 Beav 302 

(б) Partnership Act, 1890 (63 & 64 Vict 0 39), s 35 (a), Jones v Noy 
(1833), 2 My &K 125, 129, Pearce v Oliamberlatn (1750), 2 Ves Sen 33, 
36, Wrexhatnv Uudlesion {17 3i), I Swan 514,n , Sayerv Rennet, supra, 
Leaf V Coles, supra, Jones v Lloyd (1874), L K 18 Eq 266. Anon 
(1866), 2 K & J 441, 452 , Sadler v Lee (1843), 6 Beav 324 

(c) As in Sayer v Rennet, supra, Paiey v Patey (1836), 6 L J (CH ) 

198 (where, the action being brought by the lunati , bia committee was 
added as a party), Kirby v Carr (1838), 3 Y A C (Fx ) 184, B C 
sub nom Kirby v Cox, 8 L J (EX EQ ) 31 * 

(d) Partnership Act, 1890 (53 & 54 Vict c 39), s 36 (a), see Milne v 
Rara^ (1839), 3 Jur 358 

(e) Partnership Act, 1890 (63 A 54 Vict 39), s 36 (a), see Reach y 
EroJtci (1842), 1 Ph 172, Fuhery MeWee (1870), L 11 18 Eq 268, n , 
Jortxs V Lloyd, supra (where s receiver was appointed on the application 
of the next friend, but it was doubted whether he could carry the action 
further, and whether a committee ought not to be appomtcd for this 
purpose), but see the Partnership Act 1890 (53 & 54 Vict c 39), 
N 35(a) 

if) Jones y Welch (1865), 1 K & J 763, foUowmg the order m Reach v. 
Frolich, supra 

{g) Kirby v Carr (1838), 3 Y & C (ex ) 184. 

(a) MeUerah v Keen (1859), 27 Beav 236, Robertson y Loehie (1846), 
16 Sun. 286 

( 1 ) And not retrospectively from issue of the wnt a portion, not from the 
date of oommenoement of the insamty {Reach v Froltch, supra. Sander v. 
Sander (1846), 2 CoU 276, Leaf r Cotee (1862), 1 De G M & G 417. 
•Toaea r Weldh, supra) 

(4) BmjslMW V. Farler (1847), 10 Beav 632 
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(ii) l)t$ablemmt 

181 Feimanent incapacity, arising otherwise than from insanity, 
of a partner to perform his part of the partnership contract is a 
ground foi dissolution by the court, on the application of any othei 
partnei (1) 

(ju) Cotidurt Pitjitdttial to PaitneiBhtp 

I 

182 Such conduct by a paiLner as, in the opinion of the couit, 
IS calculated to prejudice the cairying on of the partnership business 
affords a giound for its dissolution by the couit, on the application 
of an innocent paitner (w) Regard must, however, be had to the 
nature'of the partneiship (n), thus, the adulteiy of a partnei is no 
reason for dissolving a mercantile partneiship, but the immoral 
conduct of one of t\\o medical partneis who also act as accouchcuis 
may be a sufficient giound (o), and embezzlement of trust funds 
of clients by a sohcitoi entitles his paitnei to an immediate 
dissolution (j>) 

(iv) Ihcaili of l‘ait)wslnj^ Agreement and VnreasanaMe Conduct 

183 Wilful persistent bleaches of the partneiship contract by 
a partner affoid giound foi dissolution by the couit, but meiely 
tiivial 01 occasional Molations aie not sulhtlent, unless in thelattei 
case they are also serious {q) 


(l) Pailnorsbip Act, 1800 (63 & 64 Vut c 39), s 35 (b), WhitweU v 
Ai-lbwr (1805), 36 Beav 140 (wheie the iiii apacity nos due to paialysis 
118 , however, tho health of the partner improved before the trial, further 
proceedings were Played, but liberty to apply was reserved) 

(m) Paitncrsliip Act, 1890 (53 & 64 Vict < J9), a 35 (c) 

(n) Ibtd Aa to what is infatnons conduct in a prolessjonal respect, eoo, 

as to medical men, title Meoicinjs and Piiaiimacy, Vol XX , pp 321,322, 
and as to aolicitoia, lie a ISohcitor, Ex parte Law Society, [1912] 1 E B 
302, title SoLiciioRS see also Clifloid v Ttmtns, [1908] A C 12, 
ulhrming IIiU v Vhffoid, Chffoid v Timm’t, Clifford v Phillips, [19071 - 
Ch 230, C A , and icveramg t V Timms, [1907] 1 Ch 420 (a case 

of “ profeamoual misconduct” by a dentist), Lhffoid v FhtUips, [1908] 
A r 15 

(li) bee Snow X J17i//ord (1S(58) 18 L T 142, pei Lord Rohiilt, M R, 
at p 143, Anon (1855), 2 K &. J 441, per Wood, V C , at p 445 

ip) Essell V Haywaid (1800), 30 Beav 168 , compare Pearce v Foster 
(1886), 17 Q B D 630, C A , which shows that conduct may be prejudicial 
to tlie busmoBB, though not directly connecti'd with it ,eq , gamblmg on the 
Stock Evchanco by a confidential clerk justiOea his dismissal from a business 
which has nothing to do with stock and sliare de ilings, and the conviction of 
a partner for travelhng on the railway without a tii^ct, with intent to avoid 
payment of the fare, may justify a notice of expulsion {Caimichael v 
Evms, [1904] 1 Ch 480) 

(?) Partnership Act, 1890 (53 A. 64 Vict c 39), s 35 (d), Goodman v 
IFAticomA (1820), 1 Jac &,W 589, 502 , Lost ombe v ZZiissell (1830), 4 Sim 8, 
11,3ln(Zer«onv An(^trson(1867), 26 Beav 190 (where one instance of breach 
of the partnership contract m eight years was held to be insufflcient ground 
tor the interference of the court, though, as both parties admitted that it 
was nseless to continue the partnership, a dissolution was ordered) “It 
must be a studied, piolonged and contmood inattention to the apphcation 
of one party calling upon the other to observe that contract,^* t « the 
contract of partnership (*V<w«ft<iK v CofwiflM (1820), 2 Jac &W 266, per 
Lord Eldov, L C , at p 268) 
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Generally, the court mtei feres whenever the conduct of a partner Sbot 2 . 
m matters relating to the partnership busmess renders it not 87 the 
reasonably practicable for the other partner or partners to cam on 
the business on the footing oiiginally contemplated, without injurj' 
to all parties (i) conduot 

Thus, while mere partiioisliip squabbles are not sufficient to induce Oroumb lor 
the court to older a dissolution (a), if a state of complete and pei* 
manent animosity emts, so that the biuach between flie paitueis is 
irreparable and mutual cunhdence is destroyed, the court will giant 
relief (a) Similarly, neglect to account for money lecoived,* 
especially if so frequent as to be almost systematic (1>), 01 the 
application of sums received to the payment of piivate debts (c), or 
lefusal to account and the taking away of the paitneiship books {<!), 
being acts inconsistent with the duty of a paitner and destruc¬ 
tive of the mutual confidence which ought to subsist between 
paitneis(€), alloid good giounds foi lehef 

184 The eouit will not oidei dissolution on the application of NoipUefto 
the paitnei guilty of misconduct (^) , 1101 , on the oihei hand, will 
it usually order such a paitnoi to i)<iy the costs of an action foi " ' 
dissolution by aiiolhei paitnei up to the tiial(^/) 


(v ) ('mru'l nn ul a /ok 

185 Every partneiship is eutoied into with a view to profit, and, Ffuiure to 
if the business can only be carried 011 at a loss, the whole puriiuse 
of the paitneiship fails, and it may bedissohed ujum the application 
of any iiartnei, although the original teiin foi whuh it was foimed 
has not expired (h) 


(r) Partnership Act, 1890 (63 & 64 Vict 0 39), s 35 (d), WiUers v 
Payior (1813), 2 Ves &B 299, Harnsonv Tennanl (1856), 21 Beav 482, 
IKaincy v Wells (1861), 30 Beav 66, 60, Smith v Jeyes (1841), 4 Beav 
603. 605 

(•) Wrayv Hu/c/mt$on (1834), 2 My &K 236 

(а) Baxter v H est (1860), 1 Drew & Sra 173 Uainson v Tennaul, 
supra, Leary v Shout (1864), 33 Beav 682, Aivoood v Maude (^168), 
3 Ch App 309, 373 , compare Peorce v Ltndray (1800), 3 De G J &Siu 
139 C A 

(б) Cheesman v Price (1866), 36 Beav 142 

(c) Smiih V Jeyes, supra 

(d) Charlton v PouUer (“the Brewers’ Case ") (17>3), 19 Ves 148, n 

(e) Smith V Jeyes, supra, at p 606 

(/) Partnership Act, 1890 (63 & 64 Vict c 39), s 35 (d) “ No pafty w 

enhtled to act improperly and then to say that the conduct of the partnei s 
and their feelmgs towards each other are such that the partnership cannot 
contmue, and this court wiU not allow any person so to act and thus to 
take advant^e of lus own wrong ” {Uarnson v Tennant, supra, per 
ItoMiLi.T. M B , at p 492) Lord Cairns' dictum to the contrary effect in 
Atwood V Maude, supra, at p 373, has now been defimtely displaced by 
the Pui^nership Act, 1890 (53 & 64 Vict c 30), s 35 (d) 

( 0 ) Hawkins v Parsons (1862), 8 Jur (M 8 ) 462 

(A) Partnerslup Act, 1890 (63 & 64 Vict 0 39), s 36 (o), Jenninqs v 
Baddeley (1866), 3 K & J 78, Bailey v Ford (1843), 13 Sim 496 (where 
the court, on motion before the hearing, appomted a person to sell the 
business and wind up the partnership), see ^ Suburban Hotel Oo (1867), 
2 Ch App 737, per Lord Cairns, L J, at p 744 If the eirors can be 
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(ti ) Where Dusolutton u Juet and Eyuittdbte 

186 The couit ma^ dissolve a partnership in any case where 
circumstances have arisen which, in its opinion, render it just and 
equitable to do so (t). 

Sect 3 —Return of Premvwmt, 


Discretion to 187 If a pal tnei ship, on entering into which one partner naa 
order return <.f paid a pieuiium to the other, IB for a hxed term, and is prematurely 
'dissolved, the court may, in the absence of any agreement regu- 
0 premium or waiver, or release express or implied {k), order 

the return of the whole or a proportionate part of the premium (1) 
Exception* This equity, however, does not aiise if the dissolution is due to 
death (r/i) or bankruptcy, unless altiibutable to some breach of 
partnership duty on the pait of the partner who received the 
premium (w), or if the partnership has been dissolved by an 


attributed to special circumstances and cannot clearly be traced to any 
inherent defect in the business, the court wdl refuse the rehef (Handy- 
aide y Campbell (1901), 17 T L R 623) See also Bannq v Pix (1786), 
1 Cox, Eq Caa 213 , tonipare Wilson v Church (1879), 13 Ch D 1, C A , 
pcrCoTTOK, L J , at p 65 “ If the purposes of the partnership cannot 

bo carried mto effect with any reasonable prospect of piofit, the court 
can, and does, dissolve the partnership ” , and sec S C , sub nom National 
Bolivian Navigiitton Co v 17tl«on (1880), 6 App Cas 176 

(t) Partnership Att, 1890 (63 & 54 Viot c 39), s 36 (f) The question 
what 18 just and equitable within the meaning of this provision has not, 
apxiorently, formed the subject of judicial decision, but the similar provision 
in the Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 129, 
enabling the comt to wind up a hmited company when it is just and 
equitable, has not been read as being ejuadem ginerts with the preceding 
words of that enactment, see title Companies, Vol V , p 397, and cases 
there cited 

(k) See Bond v Milhum (ISTl), 20 W R 197, explained in Eooke v 
Nisbet (1881), 50 L J (ch ) 688, compare Andrewes y Jones (1866), 12 
L T 229, Brewer v Yorke (1882), 48 L T 289, C A 

(l) Partnership Act. 1890 (63 & 64 Vict o 39), s 40 “ The pnnciplo 

upon which the court interferes is that the consideration, in respect of which 
the money is paid, fails and is not obtained by the person who pays the 
monay, m consequence of an unforeseen interruption^’ {Freeland v Stans 
feld (1864), 2 Sm & G 479, per Stuaut, V -C , at p 484), see similar 
statements of the principle in Tattersall v Qroote (1800), 2 Bos & P 131, 
per Lord Eldon, L C , at p 134, mBuUocky CYoe/cetf (1862), 3 Giff 607, 
per SrUABT, y -C , at p 612 , and m Edmonds v Bobinson (1885), 29 Ch D 
170, by Kat, J , at p 175 As to premiums paid under misrepresentation, 
see Jauncey y Knowles (1860), 29 L J (CB ) 96 , and p 69, anie 

(tit) Partnership Act, 1890 (63 & 64 Vict c 39), s 40, Whinoupy Hughes 
(1871), L R 6C P 78, Ferns y Carr (1885), 28 Ch D 409 But if the 
partner taking the premium knows at the tune that he is suffering from 
a fadM,l disease and this is not known to the partner paying the premium, 
on the death of the former during the teim an apportionment may be 
ordered on the ground of fraud {Mackenna v Parkea (1866), 16 L T 600), 
and see title Contract, Vol VII, p 483 

(n) Alhurai v Jackson (1818), 1 Wik (ch ) 47 (where it is said " Bank* 
ruptey is the contingency moident to every partnership It is not a 

breacn of the oontrMt ^ it is a dotermmation of the partnership by the 
means by Which it was m its nature liable to be determined ”) But the 
court has ordered a return of part of the premium where the partner who 
paid the prefpinm was made bankrupt by the recipient {Hamii v Siskes 
(1817), 4 Pzioe, 161), and jprhere the recipient became bankrupt, bavmg 
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agreement containing no piovision for a letuin of nn\ part of the 
premium (o) or when the dissolution is brought al>oul by the 
misconduct of the partner who has paid it(p). Incompetence is not 
misconduct and does not, in itself, form a bar to this eijuity, 
especially if such incompetence was known to the paitnei lectjumg 
the preminm at, or almost at, the commencement of the partneiship 
and was the ground of his demanding an incieased pieunum (q) 

Where the partnership lias been dissolved without any fault of 
either party (>), or if theie are faults on both sides («), oi if the 
lecipient of the premium has himself caused the dissolution (l), the 
equity will be enforced by the comt («) 

188 In determining the amount of premium to be retuined 
the primary consideration is that of time, that is, the ratio of the 
actual to the agreed term of the partnership, the premium, being 
tieated as paid for the whole term, is apportioned betvveen the time 
which the partnership lasted and the iinexpiied residue (u) 


been in enibarraesed circumstaneos it tho coinmenceincut of (lie bank- 
juptcy, tho partner who paid the premium had no notice thereof 
{t'reeland v Slantfeld (lhQ4), 2 Sm & G 479), but a return will not be 
ordered where he had notice {Ahhu)8t v Jackson (1818), 1 Wils (ch ) 47) 

(o) Partnership Act, 1890 {53 Ac 64 Vict c 39), s 40 (b) Lee v Page 
(1801), 30 L J (on) 857 Jielfteld v lioume, |1894) 1 (Jh 621, 627, 
«. ompare Handysidfl V (7amp6eW (1901), 17 T L R 023 

(p) Paitner<«hip Act, 1890 (63 & 64 Vict c 39), s 40 (a), Atwood v 
Maude (1808), 3 Ch App 369, Yates v Cousins (1889), 00 L T 636, 
JiulloeL V Crockett (1802), 3 Giff 607 , Black v Cavsiiek (1879), 12 Ch D 
8b3 (whore the unpaid picinium was ordered to be p,iid by tho guilty 
partnei) Conduct, thoui^h objectionable and such as would entitle kis 
partner to a dissolution, is not sullident to depnve the paitnor paying the 
premium of his light to icturn of premium (IFi/soa v Johnstone (1873), 
L R 16 Fq 600) nor w it material that the latter is the paity who 
seeks the dissolution [Atwood v Maude, supra) 

(q) Atwood V Maude, supra, at p 376, Brewer v Yorhe (1882), 46 
L T 289, C A , where Ukett, L J , at p 293, said “ Mere inooin 
pctence, however great, without proof of damage caused thereby, ought 
not to bo ground fur declining, upon a dissolution o partuershii), to return 
the proportionate amount of premium”, but lIoifCEB, LJ, dissented 
from this statement of tho law [tlnd , at p 296) 

(r) Atwood V Maude, svprn, compare A trey v 7iorA«w (1861), 29 Beav 
620 

(») Astlev TfnqW (1856), 23 Boav 77, Pfasev //euurt (1862), 31 Boav 

22 

’t) See cases cited in note (p) supra , BulUxkv Crorkeit, supra, and see 
Bury V Allen (1845), 1 Coll 689 (where the miscoiidiiet w as pnncipally that 
of tnepaitner receiving the premium), Hamilv /Stoles (1817), 4 Price, 161 

(«) Compare the cases, relating to apprenticeship, cited in title Master 
AND Servant, Vol XX , pp 104, note («), 105, note [K) 

[a) Partnership Act, 1890 (63 & 64 Vict c 39), s 40, which provides 
that regard is to be had to two matlers, namely (1) the terms of the 
partnership contract, and (2) the actual dural ion of the partnership 
“ The court has always treated it, I believe, as a mere anthmetieal 
question” {WtUon v Johnstone, supra, per Wickens, V C, at p 600). 
seeBaryv AUen, supra. Pease rr Hewitt, supra. Brewer v YorTce, supra 
But it la diihcull to applv “ the pnnciple of extension of the premium over 
the whole term of the partnership ” where of the consideration is not 
referable to the whole of the aneed period {Bullock v Crockett, supra), and 
m many decisions before the Partnership Aet, 1890 (63 & 54 Vict o 39), it 
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189 The question of a return of piemmm should be dealt with 
at the tnal of the action for dissolution, afterwards the leave of 
the court is necessary, and this is only given if the circumstances 
are such that the court would give leave to bfing a supplemental 
action (h) 

When the aitides contain an arbitration clause wide enough 
to empower the arbitiators to award a dissolution, they also have 
power to consider the terms of the dissolution, including the 
, question of the amount, if any, of premium to be returned (c) 

190 If a premium is paid by a paitner on entering into a 
partneiship at will, none, as a geneial lule, is returnable, in the 
absence of fiaud, oi of an evpiess stipulation on the point (d) 

Sect 4 —Notu e of Dtssolution 

191 Any paitner is entitled to give public notice of a dissolution 
01 change m the membership of the firm, and to require the con- 
curience of his partneis for that purpose in any necessary or 
jiroper acts which cannot be done without such concurrence (c) 

192 Old ciistomeis of a firm, who deal with it aftei a change 
in its membership, are entitled to treat the foimoi apparent 
partners as still being partners until thev have actual notice of 
tlio change As regards them, notice of the dissolution published 
111 the Gazette (/) is not pei se suflicient (</) But evidence has 
boon admitted of facts showing that it was piobable that an old 
customei had seen the Gazette (h) 

Notice to old customeis is usually gi\en by circnlai lettei.but 
any mode by winch actual knowledge is given suffices Change by 
a bank of its forms of cheque may bo suflicient notice to an old 
customei who lias cliawn cheques in the new form(j) One inser¬ 
tion of an advei tisenient of dissolution, in a newspaper pioved to be 
taken by tbe customei and to ha\e been left at his house, has 
been admitted as evidence ot notice, though not pioved to have 
reached his hands (]) but evidence of such insertion was excluded 
wheie it was not pioved that he was in the habit of taking the 

was said that the court would oonsider all the circumstances. see, « g, 
Lyon V Tweddell (1881), 17 Oh D 629, C A 

{b) For example, il the facts were first discovered after the judgment in 
the action, seo Edmonds v Robinson (1885), 29 Ch D 170 
(c) Belfield v Bourne, [1894] 1 Ch 621, distinguishing Tattersall y 
Oroote (1800), 2 Bos & P 131 

(«l) See TaUetaaU v Oroote, supro, at p 134 But, in the case of a 
partnership for no dehnite time, the recipient cannot dissolve the partner¬ 
ship immediately and retain the premium, see Feathersionhaugh v Turner 
(18o8), 26 Bear 382, 391 

(«) Paitnership Aft, 1890 (63 A 64 Vict c 39), s 37 , see Troughton v 
(1864), 18 Beav 470, Hendry r Turner (1886^ 32 Ch D 366 
(/) As to publication of notice m the Gazette, see the text, infra 
(g) Partnership Act, 1890 (63 & 64 Vict c 39), s 36(1), Qrahamy Hope 
(1792), Peake, 208 [154J, Gorham v Thompson (1791), Peake, 60 [42], Be 
Hodgson, BeekeU v Itamsdale (1885), 31 Ch D 177, 184, C A. 

(k) Qodfrog v Macauley (1795), Peake, 200, n 
{%) Barfooi v Ooodall (1811), 3 Camp 147 
(}) JerUitnM v Bhzard (1816), 1 Stark 418 
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newspaper, though it circulated lu the town where he resided (k), Raov. i. 
The execution by a customer of a power of attorney to the new Kotlof^af 
turn has been held to be powerful evidence of knowledge of the Bissoiuthuk. 
letirementof a partner (/), and proof of the preparation and trans- 

II ission by a solicitor of the diaft of a deed of dissolution may 

tlirow upon him the bmden of showing the abandonment of 
intention to dissolve (wi) • 

193 SuflScient notice is given to those who have not dealt with N«w 
the hrm before the date of the change or dissolution by the 
insertion of an advertisement in the I/ondon, EdinhtDqh, or Ihihhn 
itazHte, aocoiding as the firm has its principal place of business in 
Inigland, Scotland, or Ireland (h) It is immaterial whethei they 

ii i\e seen the advertisement in the Gazette or not, but anadveitise- 
iiieiit in any other newspaper cannot be given m evidence without 
pieliminaiy proof that the customer was in the habit of taking 
that paper (o) A public adveitisomeut m papers, taken at a 
u.uhng loom where the cieditor was in the habit of leading the 
jiai'crs, has been received as evidence of knowledge, in a case iii 
winch there was no notice m the Gazette (p) 

Sect 6— indni<) up of Pa)lnei'diip liukiiies^ 

Suu-Slu(l I— Cim'inuatum oj Vurturr s \iitho\ilii 

194 Aftei dissolution, the paitnorship subsists meiely for the After 
piupose of completing pending transactions, windim’; np the husincss, 

and adjusting the rights of the partners (</), and loi these purjioses, iontlmuJ lIjr 

winiliiig U|» 

oiiU 

(A) Nonvich and Lowestoft Navigation {Proprutors) v Theobald (1828), 

Mood & M lt>3 

(?) Uartv Alexaiuler {1831), 2 M &W 484 

(m) Paterson y /aehnrtah and Arnold (1815), 1 Stark 71 

(n) Partnerslup Act, 18*10 (63 & 54 Vict c 30), 8 36 (2) Boe Wnghtson 
V Pullan (1816), 1 Stark 376, Godfrey v TmnbuU and J/f/cnaZey (1796), 

1 I sp 371, sub nom Godfieyv Macauley (1795), Peake, 209. n As to tho 
lnbdity of a aloeping parlner, see p 38, ante A iiolioe of a dissolution 

III the Gazette is admismble to prove such dissolution witi out beinfi; stamped 
{h’nhns V Bltzanl (1816), I Stark 418) but a notice ni tho Gazelle ol an 
aci cement to dissolve, in order to be admissible as proof of such affreoment, 
iims-t bo stamped (May v Smith (1795), 1 tsp 283) As (o B(<mii> duty 
«<noraUy, see title Revenue For a form of nolioo of dissolution and 
other forms relating thereto, sec Encyelopadia pf Forms and J’rcredouts, 

^ ol IX , p 607, Vol XVI, p 453 Tho signature ol the notie® ot dis 
Kolutien must be verified by a statutory declaration made by a solicitor 
of the Supreme Court 

(o) Lecson y HoU (1816), 1 Stark 186 

ip) Booth V Quin and Jauncy (1819), 1 Pnee, 193, but as to the weight 
of such evidence see Hart v Alexcm^r, supra, at pp 491, 494, see also 
driver V Humble (1812), 16 East, 169 

(q) Beaky Beal (1676), 3 Swan 627, n , Orowshay y Maule (1818), 1 
''wan 495, 507 Where the business of a partnership, the term of which 
h id expired, was continued by both partners merely for the purpose of 
realisation and winding up, it was held that their conduct showed an 
uuention not to continue the former busmess, and that a clause in the 
pirtnerslup articles, providing for purchase by the survivor of the share 
of the other on his death, had ceased to be applicable (Myers v Myere 
11891), 60 L J (cn ) 311) As to drawing on partnership banking 
accounts by a surviving partner, see title Bankeks Asn BaIiICXno, 

Vol I, pp 804, 605 

tt I-- ‘ 
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and these only, the authority, rights and obligations of the partners 
continue (?) 

195 Each partner has, after dissolution, authority to give a 
valid secuiity on partnership property for mbney required for the 
completion of a pending contract («), and any partner may, it seem^, 
after dissolution, receive a debt and give a release or take a bill for 
it, although the terms of dissolution provide that, as between the 
paitners, the debts should only be received by one of them (a). 
Where two partners enter into a ]oint speculation with a third 
party, and afteiwaids dissolve partnership, the dissolution of their 
paitnership does not prevent the third party, who continues to rely 
upon their joint responsibility, from holding them jointly liable (h) 
A recognition of a debt in a lettei from one ex-partner of a 
dissolved firm to another was held not to amount to such a promise 
or undertaking (c) to pay the debt as to take it out of the Statutes of 
Limitation {d) , and pait payment of a debt by a continuing 
partner after dissolution does not prevent a Statute of Limitation 
from running m favour of a retiring paitner (<) 

An airangement between the membeis of a dissolved partneiship 
that the debts of tlie firm shall be paid and the aftaiis wound up by 
a particular partnci does not bind cieditors of the firm even if they 
have notice of such aiiangement ij ), but a cliaige by a paitner on 


(r) PaitnorshipAct, 1890(63&54 Vict o 30),s 38 comparev PmA* 
(1828), 1 Mul 465, irood v lhaddtek {180S), 1 Taunt 104, 105, lieui« % 
Eeilly and IVaison (1841) 4 Per & Dav 620 “ Tliere may bo a partner 

ship, where, whether the jiurtiea have agiccd for the dcteimmatiou of it at 
a particular peuod, or not, engagements must, from the nature of it, be 
contracted, which cannot be fulfilled dunng the existence of the partner 
ship, and the consequence is, that foi the purpose of making good those 
engagements with tiiird persons it must continue, and then, instead of 
being, as it was a general pai tnerbhip, it is a general partnership, detci 
mined, except as it still subsists for the purpose only of winding up the 
concerns” {Crawehay v CoUtns (1808), 16 Ves 218, ^c? Lord Eidon, LC , 
at p 226) “ Whole the paitneiship business is m one sense at an end, 

slilJ you have not therefoie put an end to the joint transactions Tho^ 
must necessarily be carried on for Ihe purpose of winding up tlie concern 
and everything belonging to it ” {Crvikdtanl v 3Witai (1844), 8 Bea\ 
166, per Lord Lam.daie, M R , at p 116) With regaid to the difference 
bbtwoen a oontinuing partnership and one m course of winding up as 
affecting the liability of a retired partner for acts of the continuing 
partner, see Smtth y IKinter (1838), 4 M & W 454, see also pp 24, 37, 
ante 

{*) Butchart v Dreiser (1853), 10 Hare, 463 , affirmed on appeal, 4 Pe 
G M & G 642, C A As to the powtr of a surviving partner, aft<r 
dissolution, 1o gi\o secunty for a past partnership debt, see lie Clouqh 
Bradford Commercial Banking Co v Cure (1886), 31 Ch D 324, ands'' 
p 27, ante As to pledges in favour of bankers, see title Bankers ano 
Banking, Yol I, p 634 

(«) Ktna V (1820), 4 C & P 108 But as between thepaitiicrt 

there would be accountability, see p 47 ante 

(5) Ault V Ooodneh (1828), 4 Russ 430 

(c) See title Limitation of Actions, Vol XIX , pp 68 at sea 

(d) Re Htndmanh (1860), 8 W R 203 

(«) TK<rf*o» V TFoodmon (1875), L R 20 Eq 721 The rule is different 
where the retixement is secret {Be Tucker, TuoJer v Tucker, [1894] 3 Ch 
429, C A ), see title Limitation of Actions, Vol XIX , pp 74, 78. 

{f) 8mih V Jameson (1794), 6 Term Rep 601 
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his private property to secure his film’s banking account (o) is not *• 

n\ailable as a security foi debts to the bank which are Wio^&ifap 
incurred after his doath by the surviving paitners who continue ofPartnw^ 
tlie business (/t) «Wp 

Business. 

Svb-Skt 2 —Itutnhiitum of I’to/lti, made after Ihteolaitttn 

196 Deeds of paitnership frequently provnde that, when a On inucimHo 
jnrtner retires or dies, the continuing oi suiviving partners shall o* share of 
Imv his share, or have the option of doing so, upon specified terms ^rinwf 
\uth regard to time and mode of pajnient, rate of inleiest, oi pro- 

p 11 lion of profits instead of inteiest, and other matters "Where 
>>ijch a provision is made and complied with m all matenal respects 
li\ the contmuiiig oi suiviviiig paitueis, the outgoing partner is not 
(11 titled to any further or othei share of the piofits made after 
dissolution, except to the extent, if any, prescribed by such 
piovisions (j) 

AVhere a suiviving pailner exeicises an option to buy a din'easod 
juitnei’s share at a valuation, but such valuation is not completed 
nil some months after the death, the dissolution takes eflect of 
IIS at the date of the death, and the executois of the deceased 
pailner aie entitled to a sbaie of profits up to the date of the 
valuation and to inteiest on the amount of the valuation after that 
(i.ite But compens.ition for his work will, as a rule, be allowed to 
llie suiviving paitnei before ascertaining the amount of profit 
divisible (/.) 

197 Tf tlieie 18 no such piovisu)n(/), oi if the teims of such wiipiothera 

an option {/) aie not complied with, and the lemaimng partners 
lontinue to use the assets in the business, the outgoing paitnei os ^ ^ 

his estate has the option of taking either inteiest at 5 per cent 
pt'i annum on the value of his sliaie of the assets, oi such share 
id the profits made after dissolution ns the coiut may find to be 
aimbutable to the use of such bhaie(m) Where executors of a 

(<j) As to advances by bankers, see title Bankers a* o Banking, Vol I, 
pp C30 ef seg • 

(/i) Bank of Scotland V OAmtie (1841), 8 Cl & Fm 2i4, H L 
(t) Partnership Act 1890 (63 .64 Viot c 39), s 42 (2), compare 

Viisev Foster (1874), L R 7 II L 318, with W'tMcM v Blanford (1842), 
i Hare, 253, and e(»; p 64, ante 

(k) Yateeyr Ftn« (1880), 13 Ch D 839, 841,’Bjoaii v Ta»tet{\H2\), 
l.K 284, 298, 299, see p 63, ante Such compensation was lefused where 
I lie surviving partner wab executor of the deceased, and earned on the 
trade for himself and the children of the deceased (Burdeny Burden (1813), 

1 V«s &B 170, Stockenv Dawson (1843), 0 Beav 371,376, affirmed on 
appeal, Stockenv Dawson (1848), 17 L J (cii ) 282,286, compare Cookv 
( oUingndge (1823), Jac 607, 621, 623) 

(?) ^e the text, supra, and p 03, ante 

(to) Partnership Act, 1890 (63 & 64 Vict c 39), s 42 (1), see p 63, 

For the principle on which the court acted befoie this statute, see 
Ttfddeiburn v Wedderbum (No 4) (1866), 22 Beav 84, per Romillt, 

V R , at p 99, see also Vyse v Foster (1874), L R 7 H L 318 It was 
^ell established that the use of the assets aiter dissolution, by palttnera 
tirho continued the business, entitled the outgoing partner to sfaaie in the 
profits produced by their use until a final settlement of accounts {Feather- 
’tonhauqb v Fenwick (1810), 17 Ves 298, 809 , Turner v. Motor (1862), 

3 Qill 442) 
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deceased paituer accept interest on the value of their teatatoi i| 
share from dissolution to the date of payment, they cannot suhse 
quently elect to take a share of profits instead (n). 

198 It IS a question for the court what propoition of the profits 
made aftoi dissolution are, m the special circumstances, properly 
atliihiitable to the assets of a retiring, bankiupt, or decea''t}d 
paitnor(o) Bo, when continuing partners continue to use the 
assf'ts of the dissolved partnership in the business, a retiiing partner 
may be entitled to an inquiiy what assets have been so used, wlut 
use has been made of them, and an account of the profits made lu 
such business since the dissolution(p), and, in ascertaining the 
amount of the shaic of an outgoing paitner, the value of the good 
will of the business, if any, must lie taken into account, but it 
dep(Mids upon ciicumstances whether oi not it has any appieciahV 
\.ilno((/) The share of piofits payable after dissolution m respict 
of the assets of a retiring, batiki upt, or deceased paitner is lar 
necessarily the share to which he w^as entitled befoie dissolution (j) 

199 In the case of n loan of tiust money foiming pait of ihe 
estate ot a deceased i>aitiier by his trustees, of whom two were 
his suivning paitriers, to the members of his late firm, althoin^h 
the loan ina> be seemed by mortgage of partneiship piopeity («) 
the tiustees aie peisoimlly liable not only to make good the money 
so used, but to account foi the profits made by such use, oi to pciy 
inteiest at 5 pei cent per aiiiuiin, and in such a case an inquiu 
will b<' diiected whethei it is to the mteiest of the (estuia iju, 
tnist to take luteiest or piofits (i) If the paitneis of siid 
tuistoes have notice of the bieach of trust they aie under the sa.nt 
liability (/j) Bo, wheie the executor of a deceased paitner 
impiopeily uses his testator's assets in the business earned on by 

(«) Sindh V Eveictl (18S9), 27 Beav 446 

(o) Simpson V C’/m/nnan (1853), 4 Do U M &G 154,per Tubker.L T 
at i>i> 171, 172, folloyvnig and approving Willett v lilanford (1842), 1 
llnio, 253 

(p) Ftoihcrslonhaugh v Fenwick (1810), 17 Vos 298, 309 

(a) Smith V Lrerett, supia, at pp 455, 456 , and, as to disposal of gond 
•will, set p 104, post 

(i) ‘ Iho nature of the trade, the manner of carrying it on, the capital 
employed, the state of the account between the partneiship and tlic 
deceased paitner at the time of his death, and the conduct of paitie^ 
.sltei his death may matenally affect the rights of the parties ” ^I'kU 

V Blanfoid, supia, per Wigrxm, V -C, at p 272) The mqiurr 
should be whethei the profits were made by any and wbat apphcatioii ol 
the fund constituting the capital at the date of dissolution, or by the 
appboatiou of any other and what fluids {Crawshay v Collins (l8iiM. 
15 Vos 218 , see Loid Fldon’s subsequent observations as to his dt‘< w 
hi the latter case in Crawshay v CoMma (1826), 2 Russ 325,330, in Bioirn 

V i)e Tni»tet( 1821), Jao 284, at p 291, And m Cook y OoUtngridqe 

J ic 007, 622, 623) W here tiode was carried on by a surviring parcur, 
with the larger capital ol a deceased partner, wrongfully claiming to do 
so on his own account, the court apportioned the profits to cajotsl. 
after making all proper allowances including compensation for man 
mout to the surviving partner (Yates v Finn (1880), 13 Ch D 839) 

(a) Tawnend v Townend (1859), I Giff 201, see Floekton v Rawo hi} 
(1868), 8 Ch App 323, u 

(8) Fhticton V Bunntng, supra 
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him as surviviDg partner, he is the peison liable to account; but 
persons subsequently taken into partueiship by him aie not liable 
unless they have notice of the breach of tiU8t(f). 

Where an executor or trustee is charged with interest instead of 
profit, such interest may, upon special giounds—for example, where 
there was a duty to call in and accumulate—be calculated with yearly 
lests, although his paitners may only be liable to make good the 
principal sum with simple interest (</) * 

200 The ciicumstances in which the assets are employed after 
the expiration of the paitneiship term by one partner may be such 
as to imply a new partnership at will, in which event the lights of 
the parties may continue to be governed by provisions applicable to 
the previous partnership (e) 

SlTB-Sacr 3 — lieahsation and Disposal of Assets 
(i) in (ieneral 

201 Upon dissolution each paiinei is entitled, as against the 
othei paitners m the firm, and all persons claiming thiough them 
in lespect of their luteiests as paitneis, to ha\e the paitneiship 
property applied in payment of the film’s debts and liabilities, and 
to have the surplus assets applied in payment of what is due to 
the partnei s after deducting what may be due from them to the 
fiim(y ) Subject to any contiaiy agioement, this implies a light 
to have the assets sold {q) to piovide a fund foi discharge of 
liabilities, and foi the adjustment of the rights of the paitners 
among tliemselves 

Partnership aiticles often contain piovisioiis luteudod to obviate 
a sale, especially in the event of a paitial dissolution, and such pro¬ 
visions, if they can be acted upon, bind the jiaitiiers It, however, 
such provisions cannot be carried out, a sale may be necessary, 
although the articles may piovido for the distiihution of the assets 
among the paitneis lu upene, and in this event any paitner oi his 
lepresentatives may apply to the couit to wind up the affaiis of the 
turn (h) 


SSOT 6 

WWigop 

BqKb. 

Oorapottnd 

interest. 


STew paitnor- 
ship 


of 

applicntion 
of atiwU 


luiplied light 
to sHle 


I’roviHlons 
U) obiisttt 

I ill 


(f) Macdonald V Richardson, Rtchaidson y Jtfarfen (1858), I Giff 81,189 

(d) Jones v Foxall (1852), 16 Ileav 388, 39'5, 396, Wtllwins v Powell 
(1852), 16 Bcav 461, 470 For the pirndplcs on which the couit acts in 
lasos of this kind, see also Docker v Somes (18J4), 2 My At K 655, jjer 
Lord Brougham, at p 655, Vyse v Fostei (1874), L 11 7 II L 318, per 
Lord SxLBORNR, at p 344, and see title MoNtv am> Monj.y Lindimg, 
Vol XXI , p 43 

(e) Parsons v Hayward (1862), 4 Do G F & J 474, see p 23, ante 

if) Partnership Act, 1890 (53 & 64 Vict c 39), s 39 I’lus provision 
gives express statutory recognition and cfEei^t to llie equitable hen which 
a partner has on the property of the firm and on the shares of his co¬ 
partners, see, farther, pp 61, 62, ante 
(Q) Wild V Milne (1859), 26 Beav 604 , Feathei stonhauqh v Fenwick 
(1810), 17 Ves 298 , Burdon v Barkvs (1861), 3 Gifl 412 , (1862), 4 De G 
I & J 42, C A , Steward r Blakeway (1869), 4 Gh App 603, 609, 
compare Be Bourne, Bourne v Bourne, [1900] 2 Ch 427, 430, 431, G A , 
Rtgden v Pierce (1822), Madd & G 353 
(h) Partnership Act, 1890 (63 & 64 Viot o 39), s 39 Taylor v Neale 
(18^), 39 Ch D 638, compare Cook v CoUingndge (1821), Jac 6(J7 , and 
w to tile principles upon which the court acts in oi dering a sale, see 
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(u) Sale Ilf Ol der of ^vurt 

202. A sale may be oideied by the couit where an option for a 
surviving or continuing paitner to purchase, at a valuation is not 
exercised (t) or is a fraud upon the bankruptcy law (k), but where 
an agreement for purchase by a surviving partnei at a valuation 
cannot be carried out in the precise manner stipulated, in con¬ 
sequence of the omission to provide for an umpire, the court may 
decline to ordei a sale and substitute itself for the arbitiators (/) 

203 When land is paitneiship pioperty, pioperly so called, the 
court Avill order it to be sold, even though there aie no outstanding 
partnei ship debts (m), but when it is really the subject not of 
partnership, but of pait ovi uership, it is not partnership pioperty (n) 

204 A sale undei an oidei of the court will be earned out in 
the raannoi most benelicial to the common interest (o) Such an 
order may be made on motion befoie trial of the action, where the 
paitnership is cleaily dissolved (p), oi even vvheie it is not dissolved 
but the i>nsition of the business is daily giowing worse (^) 

The matter is fieqnently lefeiied to a mastei in order that he 
may consider the best course to pursue, and the best v\ ay of selling (>), 
if necessary, a leceivei and manager may be appointed until sale (s), 
and generally the court will mould its order to meet the circum¬ 
stances of each case I'oi instance, when one partnei has a greatly 
pieponderating inteiest in the concern, liberty may be given to him 

the text, supra The same principles should, so far as practicable, guide the 
partners in disposing of the assets out of court With regard to the 
valuatiou of and mode of dealing with unsaleable assets, see p lOS, post 

(i) Downs V (Jollms (1848), 0 llaie, 418 

(A.) Wilson V Gteenwood (1818), 1 Swan 471 , Colltns v Barker, [1893| 
1 Ch 578 , Whitmore V JIAohimj (1801), 2 John &. H 204 

(/) Dinham v Bradfoid (I860), 6 Ch App 619 “It is not the very 
essence and substance of the contract, so that no contract can be made out 
e\« ept through the modnim of the arbitrators ” {ibid , per Lord IIatherlev , 
L C , at p 623 approved in Iloidem v Hordern, [1010] A C 465, 474 
P C) But in V CoWins (1858), 26 Beav 306, the court declined to 

Appoint an utnpire on the refusal of the valuers of the parties to do so 

(m) if lUl V Mihie (1869), 26 Beav 504, and see Be Bourne, Bourne v 
Bonnie, [1906] 2 Ch 427 As between the real and personal representa 
tncs of deceased paitneis, the pioceeds of sale of partnership land ai( 
deemed to be personal estate, see p 66, ante 

(n) Stewaidv Bfrt/ietcm/(1869), 4 Ch App 603, see also p 6, ante In 
such a case u co owner is crilitl^ to paitition, but not to a sale, except 
undei the Paitition Acts, 1868 (31 & 32 Vict c 40), and 1876 (30 & 40 
\ict c 17), see title Paiithion, Vol XXI, pp 834 et seq 

(o) Taifhry AVate (1888), 39 Ch D 538, Leafy Cole* (1851), 1 De G 
M &'G 171 

ip) Crawshaif v Maule (1818), 1 Swan 495, eompaio Broadwood v 
Oodiag (1835), 6 L J (cu ) 96 

iq) Baileif v Fold (1843), 13 Sim 495 

(t) Tftfoon V (Jieenmod, supra , Madgwick v Tumble (1843), 6 Beav 
496, 502, Leaf v ('oles, svpia, Crawshay v Maide, supra, at p 629, 
compare Blyth v Bhfth (4861'), 4 L T 636 

(«) Waikrsy Tayloi (1818), 2 Ves &B 299 (where the court allowed the 
parties to submit pioposals for the tntenm management of an opera house), 
and see title Receivers 
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t) submit proposals for the purchase of the shares of the other 
partners (f). 

The court may give liberty to all or ani of the partners to bid, 
tiut m that event the conduct of the sale is not given to those 
\^ho have such liberty, neither may they interfere m any way with 
the sale (a) 

In the absence of fraud, a paitnei vs ho is eutiusted with the 
winding up of the partneiship affairs is not solely liable for loss 
lOsultiDg from an injudicious sale of the assets (b) 

205 Book debts should he sold with the business when it is 
sold as a going concern (c) 

Assets which aio unsaleable must be chaiged m the accounts at 
a valuation (d) 


(ill) Pai/ment of Foms 

206 In the absence of contiary agreoiiient, losses, including 
losses of capital, aie pa^vable first out of piofits, next out of capital, 
and, m case of deficiency, hj the partneis in the piopoitions in 
which they would be entitled to shaie profits (c) 

Where partners ngiee to contiibute capital in unequal shaies but 
to divide the piofits equalh, and the assets piovo msiilliciont to 
make good the capital, each paitnei is tiouted as liable to contiibute 
iin equal shaie of the deficiency, and then the assets are applied in 
pacing to each paituer lateahly what is due to him fiom the film m 
lespect of capital (/) 

(iv ) Ai>i>luaUoa of fifiliKd 

207 The assets, including contributions, if any, by partners to 
make up losses and deficiencies of capital, are applicable m the 
following manner and oidei — 

(1) Payment of the liabilities of the fiiin to iioisous who aie not 
partneis, 

(2) liepaymerit rateahly of advances liy paitneis to the firm , 

(8) Eepayment lateably of the capital of the paitio^rs, 

(I) Svera v Syera (1876), 1 App Cas 174, 183 (whore ua inquiry waa 
directed what was the value of the interest of the other partners) 

(o) Wtldv Arifnc(185e), 26Beav 604, l)ean\ IPi/«on (1878), 10 Oh D 
136 

(fe) Cragg v Ford (1842), 1 Y & 0 Oh Oas 280 

(o) Johmqn \ y-'' »?w (1864), 34 Beav 63 , and the title of a periodical 
publishej^'j'’a"phfluiubmp firm has been held to form pait ol the assets 
which might to be reahsed, for what it may be woith, on dissolution 
(Bradbv.ni v Ihckena (1859), 27 Beav 53) 

(d) 'This rule has been applied to emoluments from peisonal appomt- 
ineniis {Smtth v Mulea (1852), 9 Haro, 556), and to an unassignable mail 
'/''V^pebold by a partner (Ambler v Bolton (1872), L R 14 Eq 427). 

©fcflrfr undertaking, which is the ob.ect of the partnership, may be 
(ISMd to be cauA*a out, and the ultimate accoant postponed until its 
Completion (itfcCIsonV ^gnnard (1874), 9 Ch App 336) 

(e) Partnership Act, iggQ ^53 54 Vict 0 39), s 44 (a), and see p 64, 

(/) Oamer v ■^“’T%-U904] 1 Ch 67 This was also the rule before 
1890 (Wood y. Scolcs 1 Oh A^p 369 , Btrvney y Mutne (1886), 12 

App Cas 100, PC) As shares in a partnership, see, generally, pp 06 
KMf ante 
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(4) Distribution of the residue, if any, among the partners in the 
proportion in which profits are divisible (g). 

208 In ilie absence of contiary agieement, the amount payable 
by the otbei paitners in respect of the sbaie of a deceased oi 
outgoing partner is a debt from the othei paitners accruing at the 
date of death or dissolution, as the case may be {h) 

(v ) Ihspoml of Gooiliotll 

209 The goodwill of the business cained on by a partnership 
foiins port of the assets to be realised upon distribution (t) 

210 The sale of the goodwill of a business, in the absence of 
oouliary agreement, includes the right to use the name of the 
firm (/»,), unless such use is calculated to lead the public to believe 
that the vendor is still canning it on and thus to subject him to 
liability (0 Where, however, goodwill is assigned but the actual 
use of the name is not assigned, the rights arising fiom the assign 


{q) Partnership Act, 1890 (63 & 64 Vict c 39), s 44 (b), Binney v 
JIf(1886). 12 App Caa 160, P C 
(h) Partnership Aci, 1890 (53 & 64 Vict o 39), 8 43 
(t) lie Davtd and Matthews, [1899] 1 Ch 378, 382 , Jennings v Jennings, 
[18981 1 Ch 378, 384 , Hall v Borrows (1863), 4 I)e G J & Sni 150, 169, 
Johnson v Uellcley (1864), 34 Beav 63 (where book debts wtre oidered to 
bo Hold witli the busmen's, so that the purchaser might secure the 
customers of the old hrm) Vage v Bathffe (1896), 74 L T 343, EtU 
V Feans, [1905] 1 Ch 466 "Whether there is any goodwill or 
not seems to bo a pure question of fact, and not of mixed law 
and fact (A 0 v Boden, [1912] 1 E B 639, 659) The grounds 
upou which goodwill ought to be treated and valued as a partnership 
asset ore laid down m nedderhum v Wedde^hum (No 4) (1866), 22 
Bcav 84, per Komiily, M It, at p 104, as follows “ The goodwill of a 
tiade, although inseparable from the basincss, is an appieciable part of the 
assets of the concern, both in fact and in the estimation of a court of 
equity Accoidingly, m reported cases, Loid Eldon held that a share of 
it properly, and as ot right, belonged to the estate of the deceased partner 
It does not smvive to tlio remaining partners, uuless by express agree 
went, but it may by agieement, os it may be agreed that any particular 

f iortion of the partnership assets shall so survive Goodwill manifestly 
onus a portion of the subject matter which produces profits which 
constitutes paitnorship propertv and which is to be divided between the 
surviving partners and tiie estate of the deceased partner accorduig to the 
terms of the contract, and when that is silent according to their shares in 
the concern There is consideiable difficulty in de^niTur accurately what 
IS included under this term ‘ goodwill,’ and it seems b6 tirJ^ species 
of connection m trade which induces customers to deal with a particular 
film It vanes almost in every case, but it is a matter distinctly 
appreciable which may be pieserved (at least to some extent) i1 the 
busiiioss be sold as a going concern, but which is wholly lost if ,tlie 
concern is wound up, its linbilities dischaiged, and ils assets got 
distributed I am of opmion then that, both on pn'’ " 

authority of decided oases, and on the ordinary rule<- 
1 most, whenever there is a reputation and conmhls (1843), 6 Beav 
constituting goodwill, treat that as part of the $&ule, supra, at p 629, 
(X) Banks v Qtbson (1866). 34 Beav 666, 669 
names, see title Trade Marks, Trade Names, aere the court allowed the 
(I) CkeMensv Jaoocson (1887), 67 L. T 177, Ement of an opera house) 

8 Ch, App. 91 ? Burehell v TTtl^, [1900] 1 ^h 
», fir"''" 


Jarman, [1900] 2 Ch 898 „nompare Levy v. 

C A * 
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Qient are qualified by hmitmg the tiee of the name to which the 
goodwill IS annexed, so as not to impose a personal liability on the 
iissignors (m) If the goodwill is not sold, each partner may use the 
name of the firm, if he does not by doing so hold out the other 
partners as b^ing still partneis with him(;i) If a parUier agrees to 
, etire and his partners buy his share but do not take any express 
assignment of the goodwill, they are not entitled to continue the use 
his name as part of the style of the fiim(o), and wheie a 
Itusiness is carried on under the name, solely or with any addition, 
of an outgoing partner who is still living and not bankrupt, a 
piirtihasei of the business including the goodwill is not entitled to 
use the name of the outgoing partner in such a way as to suggest 
I hat he is still connected with the basineB8(p), unless the right to 
use the firm name is expressly assigned (q) 

211 The vendor of the goodwill of a business is not, in the logiuiof 
absence of contiaiy ngreeiuent or fraudulent breach of failli, 
piecluded from carrying on a hiinilar business in his ovn nnnio(a), 

01 horn announcing that fact by geneial public adveitiwng (t) 

He may deal with cuslonieis of the old hjrn((), but bo must 
not, directly or indiiectlv, canvass oi solicit the customeis of the 
old firm, eithei personally by pm ate circulars or by public 
advertisements of such a nature as to be, m effect, appeals to old 
customers (t/) 

Though the vendor may cairy on a similai bubiness, ho must lUHtuctjon* 
not do so in the name of the old him, and must not lopiesent 
Ilia business as the same biihiriess oi as a continuation of the g<Kx'iwiil 
business the goodwill of which has boon 8old(<'), noi may he issue 
cnculais which suggest that he is still caiiying it on(J) This 
lule 18 founded on the piinciple that a vendoi must not delegate 
from hiB own giant(< 7 ) It therefoie binds the persons who, as 
\endoi8, obtain the benefit of the consideration for the goodwill, 
but it does not bind persons who aie not beneficially iiitciested in 


(m) Townsend v Jarman, [1900] 2 Th 698, 706 

(n) BurcheU v W%lde, [1^0] 1 Ch 561, 0 A , see p 1 , ante , 

( 0 ) Omy v Smith (1889), 43 Ch D 208, 0 A , and tee Jenmngs v 

Jentttng8,[1898J iCh 378, 384,388, i2o«fecrv Ie««|jr(190l), 17T L R 347 
ip) Scott V Rowland (1812), 26 h T 391 
Iq) Townsend v Jarman, supra, at p 705 

fa) Shackle v Baker (1808), 14 Ves 468, Haw?won v Oaidner (1817), 
2Madd 198,221 

(b) Lalouehere v Dawson (1872), L R 13 Eq 322, approved of and 
adopted m Trego v Eunt, [1896] A C 7 

(c) Leggott v Barrett (1880), 16 Ch D 306, 310, 313, 316, C A , ovei. 
nihng on this point Qmesi v Cooper db Co (1880), 14 Ch 1) 696 

(d) Labouchere v Dawson, supra , Curl Brothers, Ltd v Webster, [1904] 
1 Ch 685 (further mitending the rule m Trego v Hunt, supra) 

n («) Churton v Douglas (1856), John 174, 196, 198, (Jrulwell v Lye 
(1810), 17 Ves 336, Bookkamy Pottage (1872), 8 Ch App 91 
^ if) Vmum V HaBam (1886), 34 Ch D 748, 762 

(p) A side of the goodwill of a business may include the benefit of a 
cov«uuit precluding competition by persons ei^loyed by the vendor in 
such bnsmess (Jacoby v WhUmore (1883), 49 L T, 335, C A , Automobile 
Oamage Builders, Lid v Noyrr (1909), 101 !< T 419, TownsenAv Jarman, 
supra, per Farwell, L J , at p 704), and, as to covenants ui restraint 
of trade, see, generally, title Trade and Trade Union's 
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such consideiation, for example, a bankrupt whose share in the 
goodwill 18 Bold by hie tiustee in bankiuptcy (A), or a partner who 
has been expelled under a provision in the articles (t), or a receiver 
who has carried on a business for the benefit of other persons 
under an oider of the couit(;) 

The same rule applies where the goodwill becomes, on dissolution, 
the property of one of the partners, either by purchase in the 
ordinary way or pursuant to a provision m the articles 

212 An ngieement that on dissolution the partnership assets 
shall be taken by one paitiier includes goodwill, and it must be 
valued on the footing that the outgoing paitnei is entitled to carry 
on a similar business (0 

213 Oil a sale by the court in a paitnoiship action it is usual 
and proper to state in the pai ticulai s or conditions of sale that the 
\endors are to be at liberty to cany on a similar business(m) It 
follows that the value of the goodwill, ns an asset to be disposed of, 
IS enhanced if the outgoing paitners are bound bj contiact not to 
carry on a sirailai business, and it is a question of constiuction, 
usually arising on the articles, whethei or not they are so bound (w) 
A vendoi of the goodwill, whethei a partner or not, may of course 
preclude himself by contiact from using the name of the firm (o) 

214 On the sale of a paitneiship business the goodwill (p) and 

(h) Walker v Motiram (1881), 19 Ch D 855, 364, C A 

(i) Dawbon y /IceBon (1882), 22 Cli D 604,609,511,0 A 

If) lie Irish, Insk v Irish (1888), 40 Ch D 49 

(k) Jennings v Jennings, [1898] 1 Ch 378 , Trego v Hunt, [1898] A C 
7, o\ 01 ruling Pern son v Pearson (1884), 27 Ch f) 146, C A , compaie 
Gillingham v Betldow, [1900] 2 Ch 242 (where a provision in articles that 
an outgoing paitnor might set up a similar business m the neighbourhood 
was held to bo nieiely declaratoiy, and not to authorise sohcitation of old 
lustomers) For dotinitious of goodwill, see Trego v Hunt, supia, per 
Loid llinsoiiALL, at p 17, and Churtony Douglas {1859), Joha 174,188 
Lord Lldon’s defimtion of goodwill in OruUwell y L^e (1810), 17 Ves 
335, at p 346, as ‘ nothing more than the probabihty that the old 
customeiB will resoit to the old place" must now be regarded as 
inadequate, see Trego v Hunt, supra, at pp 17, 27 

(l) kegnoMs y Bullock (1878), 26 W R 678 , Hall y Barrows (1863), 
4 De G J & Sm 150 But goodwill is not included in a valuation of the 
property and eftects ot the business (Chopman v ffoyTOon{l886), 1 T L R 
397) 

{m) Johnson y Helleley {I86i), Be&y 63 For the decree m Oooib v 
Colhngrtdge (1823), Jac 607, m which the pnnciples apphcable to the 
valuation of goodwill as an asset on the sale of a partnership business 
were laid down by Lord Eluon, L C , see 27 Bear 456, n 

(n) Voopery Watson (1784), 3 Doug (k b ) 413 .SC, sub nom Cooper 
V Wathngton, 2 Chit 451, Kennedy y (1817), 3 Mer 441, 456 

(o) Pomeroy {Mrs), Ltd v Scale (1906), 23 T L R 170 Whether a 
pet sou selling a share in a husmess under a power of attorney is authonsed 
to bind his principal not to carry on a competing business was disoussed, 
but not decided, in Bawksleg y Ouiram, [1892] 3 Ch 369, 376, 378, 381, 
C A A covenant, unlimited as regards space, not to carry on business 
in a spemAed name is not void as being m restramt of trade {Vernon v 
Hatiam (1886), 34 Ch D 748, 761), see title Tbadb and Trade Unions 

(p) Snwwnght v OUments (1871), 19 W R 599; Kingston, MiUerdOot 
Ltd r Thomas Kingston (fc €h , Ltd, [1912] 1 Ch 675 
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trade marks used in connection with the business (a) pass without 
t>\ press mention 

216. Although upon the constiaction of paiticular articles, where 
H geneial account and valuation is to be taken on the death of a 
paitner, it may be that the goodwill should be included (f>), the 
\.ilue of the goodwill should not, m the absence of contrary agree¬ 
ment, be included m the periodical balance sheets of a ^aitnership 
hull, and, therefore, where the value of a deceased jiartnei s share 
js, by agreement, governed by such balance sheet, his estate is not 
(.tititled to treat the goodwill as an asset (c) 

Wheie a surviving paitner sells the paitneiship business, the estate 
of his deceased partnei is entitled to a shaie of the pin chase-money 
lopresenting the value, if any, of the goodwill, but, having regard 
to the lights of the suivivmg paitners to carry on a similai business, 
such value may be infinitesimal (d) 

216 Aitides of paitneiship may of course contain such 
provisions as entitle suiMving partners to lotain the lieiiefit of 
the goodwill, subject to pannent of a shaie of piofits to the estate 
of the deceased paitner It is a question of constmction in eaih 
lase whether the piovisions in the articles have that effect oi iiot(<*), 
and the court will give effect to a provision in paitneiship articles 
that goodwill shall not he valued on the assets being taken over by 
a surviving paitner (/) 


Part VII.—Limited Partnerships. 

Secp 1 —Dcfimtums and Cimsttlution 

217 The foiination of limited paitneiships is outhoiised by 
the Limited Paitneiships Act, 1907 (y) (in this part of the tiLlo 
fiequently leferred to as “ the Act”) 


{a) Shipwright v ClemenU (1871), 19 W R 699, Hall v Barrowt 
(1863), 4 De G J & Sm 160, compare Benbovo v Low, Low v Benbow 
(1881), 44 L T 875 

lb) Wade v Jenkins (1860), 2 Giff 609 

(c) Uuntetv Dowling fl895] 2 (Jh 223, ScoUv Scott (1904). 89 h T 
682, foiliwing Stetfurf V Gk/<i6to»e n879), 10 ('h D 626, G A 

(d) Smith V Everett (1859), 27 Bcav 446, compare Melletsh y Keen 

'1859), 27 Beav 236 It was at one time considered that, on the death of 
a partner, the goodwill belonged exclusively to the surviving partneis 
([lammimdy Douglas (1600). 5 639, Lewie v lanydon (1836), 7 Sira 

121 ), but It IB now settled that it forms part of the assets of the hrm m 
which the estate of the deceased partner is entitled to share, and, m the 
absence of contrary agreement, they are entitled to have it sold with the 
other assets (EeDavtaand Matthews, [1899] 1 Ch 378, 382, see note (t), 
p 104, ante) 

(e) Smith V Nelson (1906), 92 L T 313 

(/) Hordern V flordem, [1910] A C 463, P C 

(g) 7 Edw 7, c 24, ss 2, 4 The Act. which came into operation on 
the Ist January, 1908, for the first tune renders it possible for a person 
to beoome an actual partner in a Bntish mercantile firm, upon the terras 
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218 A limited pnifcnership must not consist, if carrying on a 
banking business, of more than ten partners, and if carrying on any 
other business, of more than twenty (/i), of whom one at least is a 
general partner and one at least is a limited partner (i) 

219 A limited partner is one who contributes a stated amount 
)f capital 01 ‘pioperty, and who is not liable foi the film’s debts 
beyond that amount (A), unless he acts in such a way as to deprive 
himself of the piiviloges of a limited partiiei (/) A corporation 
may be a limited jiartnei (w) 

220 A general partner is any paitnei other than a limited 
paitiiei (a) Goiieial partners are liable for all the firm’s obliga¬ 
tions (o) They are, in eflect, managing paitiieis and, if the film 
IS wound up by the couit, they aie, subject to ceiUm modifications, 
in the same position as diiectors of a compaiu (p) 

221 Under the Act ( 7 ) "fiim,” “fiimnanie,” and "business” 
have the same meanings as m the Paitueislnp Act, 18S0(/) 


that his liability to the ci editors of the firm shall be strictly hmitod, like 
that of a shaieboldoi 111 a limited company, to a fixed amount, represent 
ing the capital invested by him in the business lie is In the position of a 
sleeping paitnei with hnuied liability It was at one time and m some 

a uaitcrs anticipated that something of the same kind had been effected by 
10 Partnership Law Amendment Act, 1865 (28 & 29 Vict c 86 ). commonly 
calif d " Bovilrs Act,” the mam provisions of which ore now incorporated 
in the Partnership Act, 1890 (63 & 54 Vict c 39), ss 2, 3, by which the 
earlier Act was repealed (see pp S eiseq , ante) But it was soon estab¬ 
lished by the decisions of the court that the hist four sections of Bovill’s 
Act were merely doclaiatory of the then existing law, and the investor 
under that Act found himself m a somewhat anomalous position If his 
agreement was skiltiilly framed he was not a partner, but a creditor, 
piceludod from piovuig in competition with other creditors of the firm, 
unless he took the wise precaution of obtaming some security for his loan, 
while if lus agioement had been framed by an unskilful or careless prac¬ 
titioner w bo endeavoured to secure for him the rights of a partner, ho might 
casWy bo saddled with the unlimited babibties incurred by an ordinary 
acting or sleeping partner see pp 24, 34, ante 
{h) Limitea Partnerships Act, 1907 (7 Edw 7, c 24), s 4(2) A partner¬ 
ship consisting of more than the prescribed number (see p 16 ante) cannot 
be registeied as a limited partnership it must be incorporated as a 
limited company under the Compames (Consolidation) Act, 1608 (8 Edw 7, 
0 69), unless it is foimed pursuant to some other Act, or to letters patent, 
or is engaged in working mines m the Stannaries, see tbid , s 1, title 
Companies, Vol V , p 44 

(i) Limited Partnerships Act, 1907 (7 Edw 7, o 24), s 4 (2) For forma 
of bnuted partnership deed, see Encyclopsedia of Forms and Precedents, 
Vol XM , pp 464, 460 

{k) Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 4 (2) 

(1) See p 110, jwst, and see Limited Partner^ips Act, 1907 (7 Edw 7, 
ft 34), ss 4 (3), 6 
(«i) Ibtd ,8 4 (4) 

(a) Tbid , B 3 
( 0 ) Itnd , B 4 (2) 

(p) See p 111 poet 

(y) Limited Partnerships Act, 1907 (7 Edw. 7, c 24), s 3 
(r) 63 & 64 Viet c 39, ss 4, 46 ; see pp 4, 5, ante 
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Sbct, 2 —Registration 
Sub-Sect 1 —EfiaJ of Non ruftstiaHon 

222. If a limited partnership is not registered with the Regishar 
ot Joint Stock Companies (s) it is tieated as a general paitner- 
•.hip, and the limited partners are then under the sara^ liabilities 
(IS geneial paitneis (/) Moreovei, each general pai tner is liable to 
n line of £1 per day during default in legistrntion (u) 

Sub-Sfci 2 —-Purlieu!ars lUqutred to lie Itequlrred 

223 On the formation of a limited partnership the following 
particulaiB must be legisteied, namely, the in in name, the geneial 
natuie of the business, the piincipal business place, tiie full name 
of each partnei, the date of commencement and teim of the partner- 
bliip, a statement that it is limited, the desciiption of each hunted 
partner as such, and the amount contributed by him, and whethei 
111 cash or how othei wise These particulars aie to be contained 
in a statement signed by all the partners and sent by post oi 
delivered to the legistrai (t) 

224 If any change is made in the fiim name, the general nature, 
OI principal place, of the Imsiriess, the term or chaiactoi of the 
p.iitnerslnp, the paitneis oi the namo ot any paitiier, the sum contii- 
laitod by any limited paitnei, oi the liability of a piitnoi by reason 
of his becoming a limited paitnei iiistoad of a goni'inl paitner, or 
) us Ki'fli, a notice specifying such change, signed by the Jnm, must 
1)0 sent by post oi delivered to the registiar within seven days foi 
ngistration (a) 

225 Notice of any transaction by winch a geneial paitner 
becomes a limited partner, or of any assignniunt of a limited 
paitner’s share, must be adveitised m the Jjondon, LdinhiiH/h, oi 
J>uhhn Gazette, according as the limited paitiieisbip is legistcieil in 
liiigland, Scotland, or Ireland (/>) 

• 

Scl-Slct .}— Pioi'-mom flelatinj to llfqmtratioix 

226 The Ilegistiar of Joint Stock Companies is the registrar 
uiidei the Act(c) 


(«) lauHted Partnerships Act, 1907 (7 Fdw 7, o 24), s 16, see title 
< OMPAtnis, Vol V , p 37 

(f) Limited Partnerships Act, 1907 (7 Edw 7, o, 24), s 5 As to such 
liabilities, see pp 34 el seq , ante 
{u) Lumtod Paitnerships Act, 1907 (7 Edw 7, c 24), e 0 (2) 

(o) Ibid , 8 8 For form of application for registration containing the 
prescribed statement, sea Encyclopaedia ot Forms and Precedents, Vol 
AVl,p 467 

(o) Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 9 For form of 
notice, see Encyclopedia of Forms and Pieoedents, Vol, XVI, p 470 
{b) Umited Partnerships Act, 1907 (7 Edw 7, c 24), s 10 
(c) Ibid , s 1.6 The several offices for (he registration of such com 
paiuee in London, Edinburgh, and Dnblm are the offices for the registra' 
tion of limited partnerships carrying on business withm those parts of the 
United Kingdom m which they are respectively situated {ibid ) 
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He must keep a register aud ludex of all registered limited 
partnerships and statements in relation thereto (d) 

Every such statement is to be filed m the registry, and a certifi¬ 
cate of registration is to be sent by post to the regibtermg firm(<') 
Such certificate, or a copy, certified by the registrar or assistant 
registrar, of anv registeied statement, is evidence m all ci\il and 
criminal pioccc(lingB(/) 

Any perholi may inspect the register and obtain a ceitified copy 
of, or extract from, any registered statement upon payment of the 
prescribed foesCi/) 

A person who knowingly makes, signs, sends, or delivers a false 
statement for registiation is liable to imprisonment with hard 
laboui for a maximum term of two years (/«) 

Scci 8— M<)difx(aiums of Geneial Law of Pailiiciship 

SuH-SLor 1 — In Oaicrul 

227 Tlie rules of law and equity lelating to paitnership, as 
consolidated and amended b} the Paitneiship Act, 1890 (i), apply 
to limited [laitneiships witli the modifications enacted by the 
Limited Partnerships Act, 1907 (A) In addition to the provisions in 
relation to registration already mentioned (0, these modifications 
relate to the matteis dealt with in the following snb-sections (wi) 

Si H Sj (1 2— Powirs and fuihihfiCH oj a hunted Paitner 

228 A limited pai tnci may inspect the fii m’s books and examine 
into the state and pio<si)ects of the business personally or by liis 
agent, and may advise with the other paitneis lheieon(«), but he 
must nut take any othei jiait in the management of the business, 
and be cannot bind the Inm (u), nor may he withdiaw any part 
of Ins onjiital (o) 

So long as be complies with these provisions a limited paitner 
IS only liable foi the fiiin’s debts and obligations to the extent of 
his capital (ji) 11 lie withdraws any pint ot such capital he is 
liable to the extent of the amount so withdrawn (cy), aud, if be takes 


(d) Limited Partnersbips Act, 1907 (7 Edw 7, c 24), s 14 
\e) ibid , n IJ 

{/) Ibid , B IG (2) Foi foim of certificate, see Encyclopsedia of Forms 
and Piecedents, Vol XVI , p 4b9 

(ji) For inspection, not csxceeding Is , for ceitihcate of registration, not 
exceeding 2 s , lor cnfciiicd copies, not esceeding 6 d per folio or (in 
Scotland)per febcet of 200 word 8 (Limited PaitnershipsAct, 1907 (7 Edw 7, 
c 24),« 16(1)) 

(h) Ibid.s 12 

(t) 53 & 54 Vict c 39 see pp 3 et seq , ante 
{k) 7 Edw 7, c 24 8 7 

(l) See p 109, ante 

(m) See the text, infia, and p 111, post 

(n) Limited PaitueishipB^ct, 1907 (7 Edw 7, c 24), b G (1 ) 

( 0 ) Ibtd, s 4 (3) 
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part in the management for any period, he is liable as a general 
partner for all debts and obligations incurred during such period (i) 

SOB-Sttr 3— Tieaih, Ban/niptr^^or Lunmi/ of a Ltmtltil Partner 

229 A limited partneisbip is not dissolved by the bankruptcy 
01 death of a limited partner («) His capital vests in his trustee 
in bankruptcy or his legal personal lepresentativ^, \iho has, 
apparently, rights similar to those of an assignee of a share in an 
ordinal y partnership (f) 

If a limited partnei becomes a lunatic, that event does not tpm 
facto dissolve the partneiship, but, if his share cannot otherwise be 
asoeitamed or leahsed, the cnuit may diasohe the partnership («) 

Sitb-Sect 4 — Oth»r Mitdifiiatims 

230 When difleiencos anse about oidinaiy matteis of business, 
the decision rests with a majoiityof the general partners (r/) instead 
of a majority of all the partneis, as in the case of an ordmaiy 
partneiship ( 6 ) The geneial partners may admit new paitners 
without the consent of a limited paitner( 0 , although in the case 
of an ordinary paitnership the consent of all the partneis is 
required (rf) 

231 A person to whom a limited partnei assigns his shaie with 
the consent of the geneial piitners stands, m one important lespect, 
m a diffeient position hum the assignee of a share in an oidinary 
partnership (<’) He becomes a limited paitnei, and has all the 
rights pieviously belonging to the assignor (/) 

It the share of a hiniLed partner becomes charged to secuie his 
separate debt this does not, as in the case of an ordinary partner¬ 
ship ( 17 ), entitle the other partneis to dissolve the partnership (ft) 

232 A limited partner is piecluded from exercising the usual 
right of a partner in an ordinary partnership of dissolving the 
partnership by notice ( 1 ) 


(r) Limited Paitneiships Act, 1907 (7 Edw 7, 0 -4), s 6(1), see 
Lindley, Law of I’aitnorship, 81 h ed , pp 903, 904 (whoie the effect of au 
agreement as to the terms on wluch a partner may retue, or as to the 
rights of the trustee or executors of a bankrupt or deceased partner, are 
discussed), see also title Companies, Vol V , p 76 
(«) Limited Partnerships Act, 1907 (7 Edw 7,'c 24), s 6 (2), compare 
titles Bankruptcy and Insolvency, Vol II, p 161, Executors anp 
Administrators, Vol XIV, p 221 , Lunatics and Persons o? 
Unsound Mind, Vol XIX , pp 442, 443, p 87, ante 
(i) See pp 51, 67, ante 

(а) Limited Partnerships Act, 1907 (7 Edw 7, 0 24), s 6 ( 6 ) (a) 

( б ) Partnership Act, 1890 (63 & 64 Vict 0 39), s 24 ( 8 ), see p 49, ante, 
(e) Limited Partnerships Act, 1907 (7 Edw 7, 0 24), a 6 ( 6 ) (d) 

(d) Partnership Act, 1890 (53 & 54 Viet c 39), s 24 (7), see p 60, 
ante 

(e) Partnership Act, 1890 (53 & 54 Viet 0 39), s 31, see p 67, ante. 

(f) Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 6 (5) (b) 

(a) Partnership Act, 1890 (63 & 64 Viet o 39), S. 33 (2), compare 
thtd , a 23 (2), see pp 59, 87, ante 

(h) Limited Partnerships Act, 1907 (7 Edw 7, 0 24), s 0 ( 6 ) (c) 

(») Ibid,» 6 ( 6 ) (e), compare Partnership Act, 1890 (63 Se 64 Viot. 0 88), 
w 30, 33 ( 0 ), see p 86 , ante 
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StiJ-Sfccr 6— Wviidtiw} up on Dmolutton, 

233 Unless the couit otherwise orders (k), the affairs of a limited 
partnoiship me, on dissolution, to be wound up by the general 
partners (/) In so doing they must, subject to the provisions 
of the Act (m), be guided by the rules applicable to the winding 
up of an ouliumy paitnership, treating the limited partners as 
sleeping paitnci3(«) 

Slb-Sect 6 —lUiidmg vp hf the Court 
(i ) In Ocneral 

234 A limited paitneiship, registered under the Act (wi), may 
be wound up by the court as an unregistered company under the 
Companies (Consolidation) Act, 1908 (o) Such windmg up is 
governed Viy the provisions of that Act(/)) and of the Companies 
(Winding-uji) Kules, 1909, lelating to the windmg up of registered 
eompauiesO/i with ceitain exceptions and additions applicable to 
umegisterod companies geneiall^ (>), and, with certain modifications 
applicable, to limited paitneiships only (a) 

The winding up of companies by the court generally is dealt with 
elsewhere (/O, and it is therefore only necessary to point out m what 
icspectb tliu piactice, procedure and principles adopted and acted 


(/.) See f) 114, poht 

{1) r iriutod Paitueiships Act, 1907 (7 Edw 7, c 24), s 6 (3) For form 
of d(o(| ol diHSolnlion, see Encyclopiedia of Forms and Precedents, 
Vol XVI.p ior> 

(m) Jjimilcd Partnerships Act, 1907 (7 Edw 7, c 24) 

{7t) Seep 101, an/« This follows from the Limited Partnerships Act, 
1907 (7 Edw 7,0 24), s 7, which, in effect, rendeis the provisions governing 
an oiduiary paitnership applicable to a limited partnership in cases not 
spooinlly piovidcd for by the Act The winding up by the general partners 
n, tJicieforo, not a voluntary winding up within the meaning of the Com- 
})aiucs (Cousohdaiion) Act, 1908 (8 Edw 7, c 69), and there can be no 
w Hiding up subject to the supci vision of the court, see tbtd , s 268 (1) (u ), 
title CoMi'ANms, Vol V,p 648, and p 113, post 
(oj 8 I dw 7, c 69, s 267 
(/») Ibtd , 8 268 
Iq) Ibid , b 273 

(r) The exceptions and additions are oontamed in the Compames (Con¬ 
solidation) Act, 1908 (8 Edw 7, o 69), s 268, see title Companies, Vol V , 
pp 647 et seq 

(a) The modifications applicable to the winding up of a limited partner¬ 
ship, other than those applicable to other unregistered companies, are 
contained in the Limited Faituerships (Wmding up) Rules, 1909 (Stat 
R O , 1909, p 608), which came into operation on the let April, 1909 , 
see Companies (Consolidation) Act, 1908 (8 Edw 7, o 69), s 268 (1) (vu ), 
title Companies, Vol V , p 647, note (a) The concuirence of the President 
of the Board of Trade is required m any rules modifying tie provisions 
of the Coiin>aniea (Consolidation) Act, 1908 (8 Edw 7, o 60), as applicable 
to the winding up of hiriited p.irtuerships, and the Board has we same 
powers with regtud to the appointment, removal, and salan^ of officers, 
surveillance of liquidators, and duties, as in rdation to the wmding up of 
oompanieaj see title Compamjls, Vol V,pp 434—437 
(ft) As legistered eompanies, see title Companies, Vol V, 

pp 391 sf ir$«, and os regards unregistered companies, see 
pp 647 . 
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npon generally do not apply to the winding up of a limited partner* 
ship and what additional or substituted provisions are applicable (c). 

A limited partnership, being for this pur^iose an uniegisteied 
company, cannot be wound up voluntaiily or subject to Bujiei' 
vision of the court (d) 

(u) Defimttcns 

235 In the application of the Companies (Consolidation) Act, 
1908 (e), and the Companies (Wiiidmg*up) Rules, 1909, and the 
foims thereby prescribed, to the winding up of a limited paitnoi- 
bhip, the words " limited partnership ” are substituted for " com¬ 
pany," the wolds "general paitnei’’ for “director,” “secietiiry” 
and "secretary oi chief olhcer,” the words "managei, cleik oi 
seivant” for “ofhcer,” the woid “partnei” for "member” and 
“shareholder,” and the words "principal place of Imsiness asiegis- 
tered ’ for " registered othce,” except where the context or subject- 
matter otherwise requires (/), and except for the pin poses of the 
Companies (Consolidation) Act, 1908(c), s 208, w'heie "member” 
means only a " geneial partner ” and "principal place of business ” 
means “ pimcipal place of business as registeied ’ ('/) 

(m ) Jiiii ilntinn 

236 The High Couit oi Justice (/<) is the only court which has 
jmisdiclion to make an order for winding up a limited jiartnoi- 
bhip legihtertd in England (i), but tlie judge making such order 
may, then or afteiwards, direct that the winding up of any limited 
jwitnership whose registered place of husmoss is situated witlun 
the jurisdiction (k) of the Chancery Coiiit of either of the Counties 


(r) The qiiestionB dealt with m this section aie in the mam arranged id 
the same older as the similar questions in title Companies, Vol V , pp 39i 
et bcq , but in a few cases, e g , the right to inspect the file of proceedings 
(see p 116, post), and the powers of the Boaid of Trad* (see note («), 
p 112 , ante), it has been thought more convenient to adopt a slightly 
different arrangement 

(d) Companies (Consolidation) Act, 1908 (8 Edr 7, e 69), s 207 'it 
would seem to follow that the Official Receiver cannot present a petition 
for the winding up of a limited partnership under ibid , s 137 (2), see title 
Companies, Vol V , pp 403, 648, and see note («), p 112 , ante 

(e) 8 Edw 7. c 69 

(/) Limited Partnerships (Wuiding-up) Rules, 1909, i 1 In Ireland, 
no rttles have been framed under the Limited Partnerships Act, 190? 
(7 Edw 7, c 24), but a limited partnership m Ireland can D« wound up 
under the Companies (Consolidation) Act, 1908 (8 Edw 7, e 69), and 
Rules made thereunder m 1910 {Re Rodger and the Limited Rartnerehipa 
Act, 1907 (1911), unreported) 

(fl) Limited Partnerships (Winding up) Rules, 1909, r 6 
(A) This jurisdiction has not been specially assigned to any particular 
judge under the Companies (Consolidation) Act, 1908 (8 Edw 7 , a 69), 
8 132, but petitions have been beard and disjiosed of by the judges of the 
Chancery luvision, who have junsd'ctjon to ivind up companies {Me Hughes 
<t Co ,j;i911] 1 Ch 342), and see title Coukts, Vol IX, p 61 
(*) ITie Companies (Consolidation) Act, 1908 (8 Edw 7, c 69). s HI, 
does not apply , it is excluded by the Lunited Partnerships (Winding up) 
Rales, 1909, r 7 

See also Companies (ConBolidjAion) Act, 1908 (8 Edw 7, e 69),^ 
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Palatine of Lnucaster or Durham, or of any county court 
having jurisdiction to wind up a company, shall proceed in such 
court (/) 

(iv ) Oto inds for Wtndtny uj/ 

237 A hunted partnership may be wound up upon the same 
grounds as itn unregistered company, namely, whenever it has 
been dissolved, oi has ceased to t arry on business, oi is unable to pay 
its debts, or the coiiit is of opinion that it is just and equitable for 
it to be wound up (/«) If it cairies on business as an assurance 
comjiany, failure on its pait to comply with certain statutory 
leqiiiienieiits atlords an additional ground for winding iip(n) 

238 When fail me to comply with a demand foi j)avment of a 
debt of i‘50 oi upwards is relied upon as evidence of inability to pay 
debts, the deraaml must have been seived at the principal place of 
business as registeied, by doliveimg it to one of the general partners 
01 to some peison having, at the time of seivioe, the control oi 
management of the business there, unless the couit otheiwise 
01 del 8 (o) 

239 In deciding whether it is just and equitable to wind up a 
hunted partnership the couit will piobablyhave legard rather to the 
pnncijiles upon which ordinary piirtneiships are oidered to be 
dissolved than those upon winch limited companies are ordered to 
be wound up {j>) Whore a limited partnership is being earned 
on at a loss, and the general partner, having made several diaw- 
ings on account of piohts, refuses without any sufiicient reason to 
sign the annual general account under w’lnch drawings in excess of 
profata would he ropajnhic, and otheiwise acts m a way calculated 


B 268 (1) (i), as modified by the Limited Partnerships (Windmg up) 
Rules, 1909, rr 1, 0, title Companies, Vol V, pp 391, 650 This 
diicction does not appear to be a transfer witlim the Companies (Con- 
Bohdatiou) Act, 1908 (8 Edw 7, c 69), s 133, see title Companies, 
Vol»V, pp 641, 642 There is no express statutory piovision nor lule 
enablmg the proceedings to be sent back to the High Court Ihey are to 
“ pioceed ” m the inferior court (Limited Partnerships (Winding up) 
Rules, 1909, r 7), but any deoision of such court is subject to the ordinary 
right of appeal m tlie case of a palatine court to the Court of Appeal, and 
in the case of a county court to the High Court, see title Coukts, Vol IX , 
pp 69, 62, 63 

({) Such court has all the powers of the High Court m relation to 
Btt^ winding up (Limited Partnerships (Winding up) Rules, 1909, r 7) 
As to such courts, see titles Count r Courts, V<5 VIII, pp 406 ettieq , 
'Courts, Yol IX , pp 120 et seq 

(m) Companies (Consolidation) Act, 1908 (8 Edw 7, o 69), s 268 , and 
see title Companies, Vol V , pp 660, 661 

(n) Assurance Companies Act, 1909 (9 Edw 7, o 49), a 23 , and 
see iitd, s 16, see title Companies, Vol V, pp 636 et The 
CompaitieB (Consolidation) Act, 1908 (8 Edw 7, c 69). s 137 ( 2 ), is not 
expresslv excluded, but it is mapplicablo, because a limited partnership 
cannot be wound up voluntarily or subject to supervision withm the 
meaning of that Act. see note (n), p 112, ante 

io) Limited Partnerships (Wmdmg-up) Rides, 1909, r 11 , and see 
note (t), p> 42, anie 

' (p) Limited Partnerships Afit, 4907 (7 Edw 7, e 24), s 7 
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prejudicialW to afifeot the carrying on of the buaineee, a winding-up 
Older may m made as being just and equitable (q). 

) Practtie 

240 A petition may be presented by any general paitner or, in 
the name of the firm, by all the geneial partners (>) Creditois 
and contributories (s) may also petition either togethei or sepa- 
intely (0. but ceitnm statutoiy restiictionb imposed in the case of 
petitions by contributories of companies do not apply («) 

241 A petition for winding up must be presented to the High 
Court of Justice (a), and should be in the jirescribed form as neaily as 
ciroumstances admit (6) It must be dated (c), and, if presented in 
the film name, must be signed by all the geneial paitneis(rf) 

A petition, unless piesented m the name of the liira by all the 
geneial partners jointly, if tbeie aie moie than one, must bo seived 
upon the limited paitneisliip at its principal place of business 
as legistered, by deliveiing it to one of the general partneis 
there, oi to some person lia\mg at tho nine of seivico tlie control 
or management of the paitneisliip business theie, unless tho couit 
or a judge shall otherwise direct, and a petition piesentod iii the 
name of the him by all the general paitneis jointly, if theie are 
more tlian one, oi piesentod by any geneial partner, must be served 
on each of the limited paitneis peisonally, unless the court or a 
judge shall otherwise direct (c) 

No expiess jirovisioii is made foi tho seivice of a petition 
presented by a cieditor or a limitod paitnei, but the lules contain 
a general provision that oveiy notice and othei document lequiied 
to be seived iijiDn the limited partneisliip foi the seivice of which 
no special mode is piesciibed may be served by post or by leaving 
it at the pimcipal place of business of the limited paitnership as 
legistered, in an envelope addiessed to tho limited paitnership 
m the film name as registeied, and this provision probably 
applies ( /) 


iq) Re nvghee <fc Co , [1911] 1 Ch 342 
{r) Limited Partnersliips (Winding up) Rules, 1909, r 11 
(«) See Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), 8 137 
(1) (a), (b), (3) , title Compames, Vol V , pp 401, 402 
(1) Limited Partnerships (Winding up) Rules, 1909, r 8 Tho word 
“contributory” is not expressly defined, but tlie joint effect of tlioCora- 
panies (Consolidation) Act, 1908 (8 Ldw 7,o 69). s 124, and the Limited 
Partneisbips (Wmdmg-up) Rules, 1909, rr 1, 3, w that every partner la 
for this purpose a contnbutoiy A limited partner may, therefore, 
present a petition {Re Hitghes & Co , eupra, sec title Companies, Vol V , 
p 398) 

(rt) Limited Partuershipa (Winding up) Rules, 1909, r 8 
(b) Ibid , XT 9, 10 These rules exclude tho Companies (Wmding-up) 
Rules, 1909, rr 11, 26, 28 (fetat R & O, 1909, p 61), and R S C 
(Ireland), 1906, Ord 74, rr 1, d, and prescribe the form of petition and 
the form of title for aU proceedings m the winding up 
(<) Limited Partnerships (W'lnding-up) Rules, 1909, r 10 

(d) ibtd , T 9 

(e) Ibtd , r 11, and see note (<), p 42, am.le 

ij) Limited Partnerships (Tit Hiding up) Rules, 1909, r 11 Kut in such 
a case it may be advisable to obtam the direction of the couit 
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242 The piovisions of the Companies (Windmg-up) Boles 
19011, with leference to the distinctive number of the petition and 
othei proceedings in the winding up, the presentation, filing, 
advertiBeiiient, and tciifacation of the petition, and the attendance 
to satisfy the legistiar that the lules have been complied with by 
the petitioner, aie applicable, and must be complied with(</) 

I 

243 The petition and othei documents in the winding up are 
plai e<l in a continuous file, which is kept at the registrar’s office, 
and not in the Cential Office of the High Court of Justice (/i) 

Each general or limited paitner is entitled free of charge to 
inspect the lile of proceedings and to take copies or extiacts(i) 
He may also be furnished with copies or extracts at the piescnbed 
lato of payment (/i) 

244 9’he practiie with regard to notice of intention to appear 
at the hearing, adjournment of the petition, substiliition of a 
petitioner, the wishes of creditors and contiibutories, notice to, and 
the taking of possession by, the official loceuer, and the completion, 
foim, and gazetting of the windmg-up older, is goveined by the 
rules applicable to the winding up of a company (/) 

The eflect of an ordei to wind up a limited paitnership is the 
same ns that of a similai oidei in llie case of a company, but no 
complication can arise fioui the pievious existence of a voluntary 
winding up (in) 

(vj) S/(iy of J'KHfeiltnga 

245 Tlie provisions of the Companies (Consolidation) Act, 1908, 
and the Knles theieunder with respect to staying and i estraining 
actions and pioceedings against a company after the pieseutation of 
a petition for w'lnding up and the uialang of a winding-up order (w), 
apply, m the cast* ot a limited pai tneiship (treated as an unregistered 
compim)), not only to actions against the fiim, but also, where the 
aiiplication to sta} or lestiain is by a creditoi, extend to actions and 
pioceedings against any geneial oi limited paitnei (o) 


(g) OompaniPs (Winding up) Rules, 1909, rr 11 (2), 16—21,26, 27,29— 
80, .12—36 , and see title CoMPANiifS, Vol \ , pp 404—400 

(h) Companies (Winding up) Rules, 1908, r 16, and see title Compaisifs, 
Vol V , p 668 

(i) Limited Partnerships (Winding up) Rules, 1009, r 16 

(k) Companies (Wuidmg-up) Rules, 1009, r 19 This rule, as modified, 
provides m Affect that every person who has been a general partner, 
manager, cloia, or servant of the hmited partnership, aud every duly 
auUmns^ officer of the Board of Trade, is entitled free of charge, and 
every contributory and every creditor whose claim or proof has been 
admitted is entitled, on parment of a fee of Is for each hour or part of an 
hour occupied, at all reasouabio times to inspect the file of procoedmM in 
the winding up and to take copies or extracts from any document th^ere, 
or to be furnished with suen copies or extracts at a rate not exceeding 4d 
per folio of seventy-two woids 

(l) See Companies (WTndmg-up) Rules, 1909, rr 33, 34, 36, 37—41, 
see also title Compakies, Vol -v , pp 408, 412, 413 

(m) See titio Cohpanies, Vdl V , pp 417 et seq 

(n) See tbid„ pp 409, 633 et seq , 643, 663 

,(e) Companies (Consohdation) Act, 1908 (SEdw 7, o 69), ss 268 (1) 
(VII), 270, see title CoHPANi£a»Wt>l V, p 653 
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When ftn order has been made to wind up a limited partnership, 
no action oi proceedmg can be begun or ooatmued against either 
the film or any partner, except by lea\e of the court and subject to 
such terms as the couit may require ( p) 

(vu ) Ptocefdttufs by OfUcial Rccetotr 

B 

246 The procedure with regaid to a provisional liquidator, 
special manager (q), and official receivei (r), the statement of 
aftaiis(«), the preliinmary report of the official receivei (n), the fiist 
ineetmgs of cieditors and contributories (/;), and the fiiither leport 
of the official receiver (c), ns presciibed in the winding up of com¬ 
panies, is applicable to limited pnrlneiships wuth the following 
modifications — 

247 The statement of afiaiis must he made out, submitted, and 
veiified b;^ the geneial partneis 

The prehminaiy repoit must deal with the coutrilmtions of tho 
paitneis, the estimated aiiiourit of assets and liabilities, the causes 
of failuie (if aiij), and the question whcUiei mquiiv is desirable 
with legaid to the promotion, foimation, failuie, oi conduct of the 
business of the limited p<iitnei 8 hip(d) 

248 The official leceiver must give notice to each limited 
partnei to attend the first meeting, and it is the duty of eveiy such 
limited partnei to attend (e) Hu must also give similai notice to 
oach of the geneial partneis and such of the inanageis, cleiks, and 
servants as in Ins opinion ought to attend, and it is th(*ii duty to 
do BO(/) 

249 The official leceivei may make a fuither report to the 
court statmg the manner in which the paitnership w'ns foimed, 
whether in his opinion any fiaud has been committed in 
its promotion, formation, or otherwise, and any other matters 
which he considers it dosuable to bung to the notice of the 
court( 9 ) 

On consideration of the further report the coint may, if fiaud*is 


(p) Companies (Consohdation) Act, 1908 (8 Udw 7, 0 09), as 142, 271, 
see title Companies, Vol V . PP 419. 633, 663 ' 
iq) See title Companies, Vol V, pp 420 ei teq 

(r) See tbtd , pp 423 et seq , Limited Partnerships (Winding up) Rules, 
1909, IT 12, 14, 15 

(s) See title Companies, Vol V , pp 426 et eeq 

(а) Companies (Consolidation) Act, 1908 (8 Ldw 7, c 69), s 148 (1), 
see also title Companies, Vol V, pp 427, 428 

(б) See %hid , p 428 

[e) Companies (Consolidation) Act, 1008 (8 Edw 7, e 00), s 148 (2), 
see title Companies, Vol V , pp 429 et eeq 
{d) Limited Partnerships (Winding up) Rules, 1000, r 12 
(e> lM,t 16 

if) Companies (Wuiding-up) Buies, 1909, r 110, see also title Com¬ 
panies, Vol V , p 428 

( 0 ) Limited Partnerships (Wmding-np) Rules, 1009, r 12, Companies 
(CoMohdafciOtt) Act, 1908 (8 Edw. 7, 0 69), s 148 (2), see title CoM- 
PANIS8, Vol. V . pp 429, 430. 
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suggested, direct the public examination of any peison who has 
taken part in the promotion oi formation of the partnership, or has 
been a genoial oi limited partner, with regard to the promotion, 
formation, oi conduct of the business of the partnership, or his own 
conduct as a paitner (/t) The procedure is the same as in the case 
of the winding up of a company (i) 

250 The fehs and lemuneration of the olheial receiver are the 

same as in the case of a company (L) 

« 

(vm ) Pow(rs and Datiea of Liqnvlator 

261 The winding up is conducted by a liquidator (f), whose 
powers and duties are similar to those of the liquidator of a 
company (»i)» but he cannot piove in competition with separate 
creditors against the estate of bankrupt and insolvent con¬ 
tributories («) 

The committee of inspection is elected in the same way and has 
the same powers as in the case of a company (o), and similar 
meetings of creditois and contiibutones are to be held(p) 

262 The jurisdiction and procedure with regaid to delivery of 
assets and documents to the liqiiidatoi {q\ payment into the 
hank(i), discovery by private examination (a), and pioceedings for 
misfeasance against piomoters, general partners, inanagois, cleiks, 
01 seivants of the paitnei8hip(&), are the sanio as in the winding up 
of a company, and the retrospective rights of the liquidator are also 
similar (^) 

(it ) The Vmtnbutortea 

253 The assets of a limited partnership, when realised by the 
liquidatoi, form the primary fund for payment of the debts and 
liabilities of the firm, the costs, chaiges and expenses of the 
winding up, and for adjustment of the lights of the partners among 
themselves If such assets aie msufhcicnt, the paitners, both past 
and present, limited and general, may be liable to contiibute to 


(A) Limited Partnerships (Winding up) Rules, 1909, r 12 

(t) Companies (Consolidation) Act, 1908 (8 hdw 7, o 09), s 176 (1), see 
title Companies, Vol V , pp 430 et eeq 

(k) Companies (Consolidation) Act, 1908 (8 Edw 7, c 691. s 268, repeal¬ 
ing the Limited Partnerships Act, 1907 (7 Edw 7, c 24), s 0 (4), see title 
Companies, Vol V , p 434 

(l) Limited Partneiships (Winding up) Rules, 1909, r 17 

(m) See title Companies, Vol V , pp 438—464 

(n) Limited Partnerships (Winding up) Rules, 1909, r 17 , see p 120 
po8t 

(o) See title Companips, Vol V, pp 438, 464 et sea 

(p) See ibtd , pp 466 et eeq 

(q) Soe tbtd , pp 472, 473 

(r) See tfrid, pp 47'J, 474 

(o) See tbtd , pp 474 et seq 

(8 Edw 7. 0 69). s 215, as 
modified by the Limited Partnerships (Winding up) Rules, 1909, r I . and 
see title Companies. Vol V , pp 478 et eeq 

Ibtd, pp 485 et seq It may, m some cases, be desirable for the 
liquidator to obtam a vestmg order m respect of all, or some of, the assets. 
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the assets foi these purposes The paitneis so liable, oi alleged to Bwt,8 
be so liable, are called contnbntoiies ”(d) Hodiftek- 

As regards limited partners, the existing capital of a limited tionsof 

partner, of course, forms pait of the assets of the fiira, and he is Gwkad 

not liable to contiibute am thing furthei, unless he has diawn out Lawirf 
or received back pait of Ins capital, iti which case he is liable to P®^^***dp* 
contnbnte the amount so drawn out oi received back Further, if I'ontnbntioh 
he has during any peiiod been a general paitnei, he is liable as a 
general paituer in respect of partnership debts and obligations 
mcuired during that period (e) 

As regards general jiartners, a piesent general paitnei is under I’oninbutiou 
the same unhmited liability as in the case of an oidinary paitnei- powp™! 
Hhip(f) A past geneial partnei is liable to contiibute only in 
respect of debts and liabilities incuned while he lemained a geneial 
jiartner, but, if he has been a liimted partnei, and has witluliawii 
any part of the capital contributed by him, as such, he is liable to 
contiibute the amount so witlidiawn ( 7 ) 

Past paitneis, whethei limited 01 general, aie not liable to con- Pastpurtnere 
tribute unless the court finds that the existing paitneis aio unable 
to pa> the contiibutions lequired fiom them (Ji) 

254 As against cieditois who aie not paitneis, no paitnei, Oicauow 
whethei limited 01 geneial, can prove in competition with such having 
cieditors foi any money clue to him from the fiim in bis character 

of a paitnei, although such sum may be taken into account in pmtueiH 
adjusting the rights of the paitneis among themselves (i) 

255 In the event of the death of a solvent contiibutoiy, the pi, if against 
rights of the liquidator against his estate are the same as m the mv, vent con- 
winding up of a company (h) But, if the contributory dies insolvent, ‘''“‘*** 
and an oicler is made foi the adminisliation of his est.ite accoidmg 


(d) Compamoa (Consobdation) Act, 1908 (8 Edw 7, 0 09), a 124, 
compare ibid , a 209 (1). and aeo title CoMPANins, \ < 1 V , pp 487 et neq , 
051, 052 In the winding up of a company the pi sons liable to Don- 
triWte are the ahareholdcra whose shares are not lu fact fully paid, or 
although purporting to be fully paid are held by the court to be wholly 
or partially unpaid But the term “ contnbutury ” is also applied to ail 
shareholders entitled to participate m the aurplua assets, 11 any , and 
therefore the list of contributories includes the naniea of fully paid share¬ 
holders, although no calls can be made upon them, see JJe Anqlesen Colliery 
Co (>806), I Cn App 655, title Companies, Vol V , p 487 In the,case 
of a limited partnership, therefore, the hst of contributones piobably 
includes the names of all the partners, whether liable to contribute to the 
assets or merely entitled to share in the surplus assets, if any 
(fl) Limited Partnerships (Winding up) Rmes, 1909,r 4, and seep 110, 
ante This and the following provisions (seo the text, infra) are 
substituted for the Companies (Consolidation) Act, 1908 (8 Edw 7, 0 09;, 
B 123 (see title Companies V >1 V , pp 161 et sea ), which docs not apply 
to hmited partnerships (Li,imted Par’inorships (Windmg-up) Buies, 1^9, 


r. 3) 

{/) See p 34, ante 

Ig) Limited Partnerships (Wmding-np) Buies, 1909, r 4 (2) 
(%) Ibtd, r 4 (3) 

(«) Ibtd,T 4(4) 

(ib) See title Compakib8, Vol V, pp 490 et teq 
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to the law of bankiuptcy, the tiustee of his estate represents him 
for the purposes of the winding up (1) Where such an order is 
made, or wheie a contiibutory becomes bankrupt or insolvent, the 
rights of the liquidator under the Companies (Consolidation) Act, 
1908 (wi), ss 127, 151, tiie modified, and he is precluded from 
proving against tlie estate in competition with the separate creditors 
for value of the conti ibutorj (n) 

256 For the piupose of settling the list of coutiibutones the 
loiiit has power to rectify the logister of the limited partneiship 
in lespect of the name of any partner, the sum contiibuted by any 
limited paitiiei, and the nature of the liability of any partner (o) 

The list of contributories is settled by the liquidator (p), and, 
subject to the modifications alieady mentioned (</), the provisions 
iel.it mg to contiibutones in the windmg up of a company apply to 
tbo case of a limited partneiship (;) 

257 The powei of the court to make and enforce payment of 
calls and tho piocedure relating to the proof of debts and the 
diatiibution of the assets of a company among its cieditois aie 
dealt with elsewheie(A), and these provisions aie applicable to the 
case of a limited partnership (0 subject to the modifications alieady 
mentioned (a) 

(\ ) SiirjiJiis A'is/ts 

258 After the debts and liabilities of the firm have been 
dischaiged, the suiplus assets aie distributed among the con- 
tiibutoues, that is, the paitneis, accoiding to them rights and 
inteiosts («) These lights and interests are adjusted by the 
coint (5), and aie goveined h\ the law applicable to an oidiimry 
paitiiei8liip(f) lather than by the principles acted upon m the 
winding up of a company These piinciples are dealt with else- 
wlieio (d) 

(xi) MiateltaneoHS 

259 'Ihe powei to sta^ piocoedings in the winding up (c) and 


(l) Limited PartiiPrshipa (Winding>iip) Rules, 1909, r 6 

(m) 8 Edw 7, c 69, ss 127, 161, see tbid, s 269 (2), see also title 
Companies, Vol V , pp 446, 447, 490 

(n) laniited PartnerslnnB (\\ mdmg-up) Rules, 1909, r 17 

(o) Ihtd ,1 13 , see title Companies, Vol V , pp 496 et ttq 

(p) Ihxd , pp 494 et teg 

( 9 ) See pp 118, 119, ante, and the text, ettpra 

(i) Spp title Companies Vol V, pp 487 et seq 

(«) Ibtd, pp 600 ft seq , pp 607 et eeg, 523 et seq 

(t) I muti'il Partnerships (Wmding-up) Rules, 1909, Introduction. 

(tt) Sto pp 112 ft seq , sitpio 

(rt) Limited Partnerships (Wmding-up) Rules, 1909, r 4 

Compames (Consohdation) Act, 1908 (8 Edw 7, o 69), s 269 (1) 

(c) Limited Paitnerships Act, 1907 (7 Edw 7, o 24), s 7 

(d) See pp lOl seq , anisL, and compare tbo prorisions apphcable to a 
company aa stated m title Companies, vol V , pp 529 et seq 

(e) Compames (Consohdation) Aot, 1908(8 Edw 7,o 69), s 144, and see 
title Companies, Vol V , pp 643, 644 



Paet vn.— Limited Par’inerships. 


121 


the proviBions with regard to appeals are the same as m the ease 
of a companj (/) 

260 In considering whether theie has been a fiaudulent 
preference, the presentation of the petition foi winding ii]) a 
limited partnership conesponds to an act of bankiuptcy in the 
ease of an individaal (g) It may be, therefoie, that a winding-up 
order alters the date at which such a transaction is ih\ahd(/f) 

261 The Deeds of Airaugement Act, 1887 (?-), althougli it doerf 
not apply to companies (A), applies to paitnei ships, ivholhei limited 
or unlimited (if) 

262 If, during the winding up, an application is made foi the 
sanction of any compionnse oi ariangeinent(m), the couit may 
hear a repoit by the official leceivoi on the terms of the scheme, 
the conduct of the geneial or limited partneis, and any manage! s, 
cleiks, 01 seivants of the partneiship, and any other mattois which 
m the opinion of the official leceivei oi the Board of Tiado oiigiit 
to be brought to the attention of the couit This ropoit is not 
placed upon the hie unless the court so diiccts(a) 

263 When any limited paitnership has been wound up by 
the couit on the giound of pievious dissolution, or any othei 
giound {()), and is about to be dissolved, the books and pa]»cis of 
the pat tnei ship and of the liquidators may be disposed of as the 
court dnectsCp) 

264 Subject to the above modihcations, the nuHcellaiieouH 
practice applicable to the winding up of companies by the court (q) 
appears to apply to the winding up of limited pailiiei ships by the 
court 

(xu ) J)wnoliiiion 

265 On the completion of the winding up of a company, the 
couit makes an ordei dissolving it ( 7 ), and tins movision is opplud 
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{f) Companies (Consolidation) Act, 1908 (8 Edw 7, c 09), s 178, see 
title COMPANIFS, Vol V , pp 648 ct npq 

(g) Companies (Oonsohdatioii) Act, 1908 (8 Edw 7, c 69), s 210, as 
modified by Limited Partnersbips (Winding ap) Rules, 1909, Intioduction, 
and r 1, see title Companies, Vol V . pp 644 el tseg 
(A) Be Bussell Hunting Becord Co , L'd , [1910] 2 Ch 78 
(t) 60 & 61 Vict c 67 

(&) Be Bileys, Ltd , Harper v Btleys, [1903] 2 Ch 690 

(l) See title Bankbuptct and Insolvlnct, Vol II, pp 329 el seg 

(m) See title CoMPANits, Vol V , p 602 

(n) Companies (Winding up) Rules, 1909, r 74, as modified by the 
Limited Fartnorships (Wintiing up) Rules, 1909, rr 1, 14, see title 
Companies, Vol V , p 603 

( 0 ) Limited Partnerships (Winding-uji) Rules, 1909, r 19 
Ip) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 222 (1); 
see title Companifs, Vol V , p 663 

(g) See title Companies, Vol V , pp 652 et sea 

(r) Companies (Consohdation) Act, 1908 (8 ETdw 7, c 69), a 172, see 
title Companies, Vol V, pp S67 et seq 
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by the rules to the case of a limited partnership which is wound up 
by the coui t othei wise than on the ground of previous dissolution (e) 


(«) Limited Tartnei ships (Winding up) Buies, 1909, r 18 Of course, 
where the paitncrstup has been dissolved before the winding up, an order 
purporting to dissolve it would be inappropnate See forms of deed of 
nissoluhon m Encyclopmdia of Forms and Precedents, Vol XVI, p 465 
Where there ha« been no formal dissolution before the winding up, the 
order referred to seems to coirespond to the declaration made by the judg 
mont usual m an action for dissolution of an ordmary partnership, sec 
■pp 88 et seq , ante But, as a hmited pattneiship is, unlike a company, not 
a corpoiation, but merely a legisterod association of individuals under a 
contiact, there is ground for the view that on the completion of the 
winding up it would tpso facto come to an end, even without a formal 
order for dissolution But the order enables the registrar to enter a 
mmute of the fact of dissolution on the register 


PART PERFORMANCE. 

See fiANDLonn and Tfnant, Sali oh L\Nn, 
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PARTY AND PARTY COSTS. 

See PiaciiiF AND J’liocKDiHL, SoLiciroiis. 


PARTY WALLS. 


See BotiNDvniis, Itncfs, and pAiiii Waus, Easmiintb and 

PllOUTS A PHFNDr.E 
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Sec Shipitno and Namoaxion. 


PASSAGE COURT. 
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PASSENGERS. 
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iSec Tnusrs A^D TiiL>gi£EB. 


PASSPORT. 

Sec Co^blllUlJONAIi 1 j\w. 


PASTURE. 

Sec AftintTjiirc, Commons and Bights of Common. 
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For Copyright - - See title 

IkatgnB - - - , 

Merchandise Marl*- „ 
Faistng Off - - „ 

Trade Marks - - , 

Trade Names ~ ,, 


COPVBIOHT AND LnEKARY PhOPBSTY. 
Tkade Marks, Trade Names and Desiona. 
Trade Mark‘s, Trade Names and Designs,' 
Trade Marks, Trade Names and Designs 
Thvde Marks, Trade Names and Designs 
TRAD t Marks, Trade Names and Designs. 


Sect 1 —In ti oductoi y 

Sub-Sect 1 —General Nature of lAttcre rateid for Inventions 

266 The word “patent’’has been used somewhat loosely, and 
IB fiequeutly employed instead of the woid “ invention," often to 
denote the giant contained m a patent, and sometimes the privilege 
which 18 the sub]ect-mattei of such giant (a) 

The term “patent,” derived funn Latin patens, meiely signifies 
an open lecord made by theCiown in Chancoij and under the Great 
Seal, and patents, oi moie correctly letteis patent, aie made foi very 
many puiposes besides granting sole rights to use inventions {h) 

For the purposes of “ patent law ” “ patent ” means letteis patent 
foi an invention (c) 

267 Aftei a great controvoisy as to whether a man has as much 
natural and moral right to the pioduce of his mental exertions as to 
the profits of his coiporeal labour and industiy, it was held 
that an aiithoi has a natural right of pioperty in his woik (d) 
But an inventor is not in the same position as an author An 
author creates his w'ork An inventor creates notliing He meiely, 
by his mental exertions and ingenuity, discoveis what was alieody 
there If Milton had not wiitten “ Paiadise Lost,” it would never 
have been written if Watt had not discoveied the use of high- 
piesbuie steam, someone else would have done so 

An inventor may, of course, keep his invention to himself, and 
work it as a societ piocess, but, if he does so, he does so at the peiil 
of losing any lights in it if it is discoveied, and, except in virtue of 
some special giant, a man has no exclusive righi of piopcity in,his 
invention (c) Such light may, howevei, be g.aiited to him by 
letteis patent of inonoiioly 


I 

(«) Tlie light which a patentee has by virtue of his patent is a chose lu 
acticu (see title Choses in Action, Vol IV , p 36J, Tie Neath's Patent, 
p912] W N 137) created by the cxerciio of the Royal Preiogative, and 
IS entirely distinct from the light of pioperty in a chattel created under it 
{Edwards & Co v Picani, [1909^ 2 K 11 903,905, C A) The letters patent 
do not give the patentee any right to use the invention , that is a nght 
which he would have as eifettually if there were no letters patent at all 
What the letters patent confer is the nght to exclude otheis fiom manu- 
faotunug in a paiticular way, and using a particular invention {ibid , citing 
Steers V Poqeis (1893), 10 It P (’ 245, 261, H L . 11893] A C 232, 236) 

(h) Hmdmarch on Patents, p 77 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 93 

(d) Mdlarv Tovfo (1769), 4 Burr 2303, title Copykioux and LiTERABr 
Property, Vol VIII , p 136 

(e) Hmdmarch on Patents, p 228 
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268 A monopoly hah been defined (/) as an institation or ^ow» 
ance by the King by his grant, commission, or otherwise, to any 
person or poisons, bodies pohtic or corporate, of or for the sole 
buying, selling, making, working, or using anj thing (g) 

269 At common law it was not e\eiy monopoly that was valid 
Wlieie a man hud by his own chaige and industry, or by his own 
wit and invention, brought any new' trade into the realm, or any 
engine, tending to the furtherance of a trade, that w'as not used 
belore, and that foi the good of the realm, the King might grant 
him a monopoly patent for some reasonable time until the subjects 
might have learned the same, in consideration of the good that he 
bionght by his invention to the commonwealth, othei wise not(/i) 

The common law, as defined by the Statute of Monopolies(i), 
doolaied all grants of monopolies whatsoever apart from those 
nlready in existence to be void, save those speciallj exempted by the 
following piovisof/) — 

“ Pi ovided also tiiat any declaration befoi o mentioned, shall 

not extend to any letters patent and giants of piivilcge for the 
term gf foiuteon years or undei heieafter to be made of the sole 
w 01 king 01 making of any mannei of new manufactiues within 
this loalm to the tiue and first inventor and nueiitois of such 
inanutaitmes which others at the tune of nuikuig such letters 
patent and giants shall not use, so as also thej be not contrary 
to the law nor miscliievous to the State by laising tho puce of 
conimodilios at home oi huit of tiade oi generally inconvenient, 
the said foiutoen jeais to be accounted from the date of the fust 
letteis patent or giants of such piivilege heieaftoi to be made, but 
tho same shall ho of such force as they sliould be if tins Act had 
never lieen made and ot none other”(A,) 

With a few minoi alteiatious, and taking into consideialion that 


U) By Su E Coke 

((/) 3 To lust , c 85 181 

(fl) Darcy \ Alim (1602), Noy, 173 

(j) Stat (1623) 21 Jac 1, c 3 
(;) Jbtd , 8 6 

(k) Tho laiigiuige of ibtd, s 6 a«i Sir E Coke points out, shows that 
tho Statute of Monopolies (1623) 21 Jac 1, c 3, did not, as is often supposed, 
oieate patents of monopoly, but meiely preserved those that were vahd at 
common law That being so, the neccbsity for the statute is not at &rst 
sight clear, and, to undeistand it, the political situation at the time of its 
enactment must be regarded Owing to the extravagant claims made by 
the Crown, and owing to the fact that all disputes came before the Star 
Chamber, wluch was virtually created by stat (1487) 3 Hen 7, c 1, and 
was abolished by stat (1640) 16 Car 1, c 10, grave abuses arose The 
fitatato was passt d to remedy these, first by making all disputes tnable in 
the courts of common law, and, secondly, by defining what were and what 
were not valid giants of monopolies The reason why these historical 
matteis arc still so important lies in the fact that on this question Sir £ 
OoKE was a violent partisan In his writings he puts so narrow a con* 
straetion on the meaning of a valid monopoly that many of bis propositions 
are no longiT law, and several of the present difficulties and anomalies 
have arisen from the dilemma of rejecting such an authonty or of 
accepting propositions which have no other support m law, seepp 150 
ef seq, post, and ^he remarks of Etre, C J , in BouUon v Bull (1705), 
OTIy B1 468.401 
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innumerable decisions have crystallised any ambiguity o! language 
into recognised forms, this is a statement of the present law 

270 The grant, in order to be valid, must be made to a peison 
capable of bemg grantee, there must be a proper subject of the 
privilege granted, and the grant must be limited in tune. 

Sub-Sect 2 — Caitm-tty lo Ohtam TMten Fateni * 

271 The true and first inventor must be the grantee of a 
patent, but it does not follow that evety tiue and fiist inventor 
can obtam a patent, for no one is entitled to a patent as of 
light (0 

Any person, whether a British subject or not, may apply for a 
patent (;«) 

The words “anv peison" do not exclude a niamed woman, the 
property in whose invention vests in her as sepaiate estate (a), nor 
.in infant (»>), nor a lunatic ( p) 

The onlv limitation aiises fiom the fact that eveiy application 
must contain a decl iration to the effect 'that the applicant is m 
possession of an invention whereof he clamia to be the tiue and Inst 
inventor (g) It theiefore follows that the applicant must be m a 
position to make such declaration 

If a person claiming to be the inventoi of an invention dies 
without making an application foi the invention, application may 
be made by, and a patent gianted to, his legal lepiesent.itive 
Every such application must contain a declaiation by the legal 
lepieseiitative that ho behoves the deceased person to have boon 
the true and fust inventor (i) 

272 Theie aie ceitain poisons, howevei, who are mcapacitated incnp.vcity. 
from becoming the gi an tees of letters patent 

It has been assumed («) that the King could not become the 
grantee of a privilege of monopoly because he could not giant to 
himself, but as, in an ordinaiy patent, the King piolnbits all others, 

(l) Hindraarch on Patents, p 4 . 

(m) Patents and Designs Ait, 1907 (7 Kdw 7, c 29), s 1 

(n) Mamed Women’s Property Act, 1882 (45 & 46 Vict o 76), and 
SCO title Husba>d and Wifp, Vol XVI, pp 341 el ueq 

(o) See Cheavin v Walker (1877), 5 Cn D 850, C A , Paleiils and 
Designs Act, 1907 (7 Edw 7, c 29), s 83 , an’d see title Infants and 
(IntDREN, Vol XVII, pp 75 et eeq 

(p) PUents and Designs Act, 1907 (7 Edw 7, o 29), s 83, and see 
title Lunatics and Peksons of Unsound Mind, Vol XIX , pp J96 
et teq 

(g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 1 (3) As to the 
meaning of true and first mveutor, see p 130, post 

(r) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 43 This was an 
alteration of the previous law, as, under the Patents, Designs, and Trade 
Marks Act, 1883 (46 & 47 Vict c 57), s 34, the application had to be 
made within six months of the death of the inventor See also p 153, post 

(«) Hmdmaroh on Patents, p 34 The question has never been the sub¬ 
ject of a decision, but Mr Hindmarch seems to have omitted to con¬ 
sider that a privilege of monopoly u not a grant to the patentee to maim- 
facture aocordmg to his invention —tor that be could do before (fiterrs v 
S4iger$ (1893), 10 R P <' 245, 261, 11 L , [1893] A (.' 232, 285r-but a 
{nrohibition agamst all others so manufacturing, see note (a), p 127, ante. 

H L.—xxn, * V 
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sbot 1 including himself (0. from manufoeturing, it is difficult to nnder- 
Intro- stand why he should not be able to prohibit everyone save himseU, 
ductory. even though m form he is a grantee to himself 

Corporations cannot be the true and first inventors of an 
invented, as opposed to an imported, invention, for invention is an 
act of the mind It follows tl^ they are incapacitated from being 
the sole grantees of a patent for such invention, for they could not 
make the necessary declaration (a). 

On the ground of public policy, certain persons are incapacitated 
from becoming grantees of patents (6), as an alien enemy, or one 
who IS to hold the grant m secret trust for an alien enemy (c), or 
a person who has obtained the knowledge necessary for the invention 
by reason of some public office which he holds (d) 

SUB-StCT 3— True and First Inventor 
(i ) In General 

1 rue and 273 It IS necessary that the “true and fnst iinontnr” shall 
ormYentorH*^ giantee of a patent(r”) A tiue and fust inventor must be 

muRt be tbo the true and first inventor of o\eiy part of that which he claims to 
Krantcpor have invented (/) It follows, therefore, that in the case of joint 

grantees inventors, that 18 to say, where the invention has been the outcome 

of the laboui and ingenuity of moie than one person, all such 
persons must he co-grantees {q) Provided that the true and first 
inventor or inventors be grantee or grantees, any number of other 
persons may lie co-grantees of the patent, notwithstanding that 
they aie not themselves true and first inventors (/<) 

Inventor 274 An inventor is a peison who discoveis or finds out 
something new, a framei, contriver, or devisei of what was before 
unknown (i) Invention is an act of the mind, and the person 
Tmcimcntor whose mind pptfoims the act is the tioe inventor If, therefore, 
the invention is snggesh'd to a peison by anotheror is taken 
from a l)ook(/t, or fioui a model(/»)»it has not oiiginated in his 
mind, and ho is not tho true inventor (a) Nor is a patent granted 
to him ns true inventor valid, for he has committed a fraud upon 

(f) Feather v F (1865), 6 B & S 267 , Patents and Designs Act, 1907 
(7 Edw 7. c 29). s 29 

(a) Hmdmarch on Patents, p 15 

(b) Co Litt 2 b , Shep Touch , ed , 284, 235 

(c) See plea in Bloxnm V TJJsce (1826), 1 C & P 668, (1827) 6 B &C 169 

(d) Pafteison v Gdft Light nt^ Coke Co (1876), 2 Ch D 812, C A , 
affirmed (1877), 3 App Cos 239 

(e) Statute of Monopolies (1623), 21 Jac 1, o 3, s 6 

if) Loah V Hague (1838), 1 Web Pat Cas 202, Tennant v -(1802), 

I Web Pat Oas 125, n , E v Ariwnj/Af (1785), Dav Pat Cas 61 

ig) For forms of agreement between jomt inventors as to tlieir 
respective rights, see Encvclopiedia of Forms and Precedents, Vol X , 
pp 101, 102 

(A) Patents and Designs Act, 1907 (7 Edw 7,e 29), s, 1 (1), As to iho 
devolution of the legal interest of a co grantee, see tbid , s 37 
(I) Hmdmarch on Patents, p 22 
(I) Tennant X - , i>upm 

(1) B V Arkwright, supra T Jfftflv TAompton (1818), 8 Taunt 375k 
(w) Levis V Marhng (1829), 4 C & P 62 , 10 B- & C 22, C. A« 

(n) Gihwm ?. Bmnd (1841), 1 Web Pat. Cas 627. 
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the Cro^Ml, not only by implication, but specifically; fbr hii ifsw.l. 
apphcation for the patent must have been aceompamed by a 
declaration that he was the true mventoi (o), and he, knowing how 
he came by the invention, must have b^n aware that such — 
declaration was false Provided, however, that he was the true 
inventor, it matters not, so far as the first grant is concerned (p), 
whether his discovery was the result of an accident, of £ome happy 
thought, or of great study, labour, and expense (q) 

In order to come within the benefit of the proviso of the Statute True and Grot 
of Monopolies (i), the grantee must not only be a true but also 
the true and first inventor The plea, therefore, that a person is 
not the true and first inventor may raise two issues—first, that a 
fraud has been committed on the Ciown («}, and, secondly, that of 
the novelty of the invention (t) 


276 At common law the nature of a patent is that of a baigain Patent, a 
l)etween the inventor and the Crown, the consideration for which is iMirRiun, 
the good hi ought by the invention to the commonwealth (a) For u.Tdiw^uio 
the purposes of a patent, theiefore, the hist inveutoi is be who uCdiacuvoiy 
discloses first to the public, and not he W'ho in the seciecy of his 
closet diseoveis and keeps secret the invention (h) If several 
persons simultaneously discover the same thing, the party first 
lommunicating it to the public, under the x>iotection of letters 
latent, is the true and hist mventoi (c) There may he many 
nvals who maybe lunning on the same road at the same time, and 
the first who comes to the Crown and takes out a patent is the 
person who has the light to clothe himself w'lth the authority of 
llie patent and to enjoy its benefits (d) 

The test is this, did the public in this realm (r) know of the Tmi ..r 
invention at the time of the grant ? If they did, the patent is void 
Jf the;y did not, the iiatentee, provided he is a tiiie, is also the true knowiwiKeof 
and first, mventoi public at 

It follow's from this that a man may ho the true and first inventor grant, 
of the rediscovery of a lost art (J ) Discovery of 


(ii) At hettmn Master and Snvaut, 


276 A man is allowed to use tools and devices to come by his Master 
invention, and a servant oi workman may he, foi this purpose, a 


(o) See p 153, post * 

(p) These points maybe material if an extension is applied for, see x* 199, 


invenliuu 


post 

(q) Crane v Price (1842), 4 Man & G 680 

(T) 21 Jac 1, c 3, 8 6 

(«) Hindmaroh on Patents, p 447, Walton v Potter (1841), 1 Web Pat. 
(’as 586,692 

(1) Owing to the fact that particulars have to be furnished of want of 
novelty (see p 218, post), it would be highly dangerous to rely on this plea 
alone to raise this issue, 

(a) Iptwtch Clothworkere' Case (1614), Godb 262, and see p 12$, ante, 
and p 142, post 

(b) DoOond v -(1766), 1 Web Pat Cas 43 

(e) ForsMh v Rvnere (1816), Chitty, Prerogatives of the Crown, 182 

(d) Gomtsh V JS:eene (1835), 1 Web Fat Cas 601. 608. 

(s) As to inventions communicated from abroad, see pp. 132 ett^q , jmm 

U) Stead V WiUtams (1843), 2 Web Pat Cas , 126, 135 
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Tatems and Inveniions. 

mere tool If so, tbe invention is that of the master, and not of the 
servant (g) 

If the master sugRests the principle to the servant, and the 
seivant assists him, then the master is the true and first inventor, 
and the servant is a machine, so to speak, which the master uses 
for the purjioBe of enabling him to carry his original conception 
into effect If in the course of experiments the servant makes 
valuable discoveiies, accessory to the mam piinciple and tendmg to 
carry that out in a better manner, such impiovements are the 
pioperty of the inventor of the original and improved principle, 
and may be embodied m his patent, and, if so embodied, the 
patent is nut avoided by evidence that the servant made the 
suggestion of the subordinate impiovement of the primary and 
improved pi mu pic (h) 

277 If, however, the servant makes a sulistantive invention, 
the quefetion whetlier he has done so being a question of fact in 
each case, he is the tine and first mieiitor theieof, foi the mere 
1 elation of master and servant docs not make the master the true 
and fust inventor of the imoution of the seivant, even though the 
servant has employed the master’s time, mateiials and money in 
anivmg at his invention (i) 

278 A totally diffeiont and distinct question may aiise, namely, 
as to whether, the palont having been piopeily granted to tbe 
servant as the line and fiist inventor, be or the master is entitled 
111 equity to the benefit theieof ]f satisfied from tlie lelation 
of the paities, in all the circumstances of the case, a couit of equity 
may giant a declaration that the seivant holds the patent m trust 
for the master (k) Sjua lal coiiti acts may bo, and often are, entered 
into between master and seivant to govern the relation between 
tlicm legurding inventions, and a court of equity may giant specific 
jici foi inance of such contracts (/) 

(in) Invention Vommnmcated fiom Abroad 

279 The fact that an invention has been communicated to 
a* pci son by anoihei within this lealin is a fatal objection to the 
grant of a patent to that peison as tiue and fiist inventor (ni) 
But the matter is otherwise if the corarannication is made without 
the lealm and the peison so leceivmg it is the fust to import the 
invention into the lealm At common law he who, in peril of his 

( 5 ) Minterv TTefis (1834). 1 Web Pat Cas 132, Bloxamv EUee{l62o) 

1 (. & P 668, 567 

(h) Allen V Eau'son {1845), 1 C B 651, and compare Barter v Walducl, 
(1823). cited 1 C & P 567 

(t) Saxhy v Gloucetier Wagon Co (1883), Griffin, Patent Cases, 1888. 64, 

00 

(k) Pashley v Linotype Co , Ltd (1903). 20 R P C 633, Bdieonm, Ltd 
V Foree (1908). 26 R P 0 646 

(l) See title Specific Performance Ab to damages for breach of 
mntr^t between master and servant see title Master and Servant 
VoJ. aX , pp 107 el aeq As to the duties of the servant towards h» 

I termination of the employment. Bee dnd , pp 120, 

(w) See p 130, ante. 
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life and consumption of his estate or stock, brought in a new ^ 

invention and a new trade within the kingdom was equally entitled 
to a patent with him who had made a new discovery of anything (n), d UCftw y* 
and, as the Statute of Monopolies (o) was construed to intend to 
preserve all monopolies which would have been good at common 
law, the words “ true and first inventor ” have always been 
construed to include “ true and first impoitei ” (p) ^ 

280 The essential quality, common alike to the inventor and Imporution 
to the importer, w'hicli makes them ''tiue and first inventois” 

within the meaning of the Statute of Monopolies (o), is this, that realm ' 
each, in his own wav, is the fiist to make known within this lealm 
a new invention It follows, therefore, that the impoitatioii must be 
from outside the lealm • it does not sufhce if it merely is an 
importation from one part of the lealm to another (q) 

281 The question as to whether the communication was made Test of 
from abioad is one of fact m each case, the test being was the 
giantee the hist person to make known within this realm tlie hrsUo ' 
invention ? (a) Piovided that it is hand pde a communication fiom tiwtkwe 
ahioad, the patent is not avoided meiely because the machinery 

of such communication operated wuthin the realm, as, toi lustmue, 
if a foieignei, resident abroad, sends lus cleik to communicate the 
invention oially to the grantee within the realm {h) 

282 Although in law a foreigner resident abioad may be the Foiefgner 
proper grantee, as tine and first invcntoi, of a patent communi- 

lated to him by another foieignei resident abroad ((), yet by the gruutpt 
Patent Ofiice Rules no such patent will be granted (</) 

283 As, m the case of an inventor (e), it is uielevant to con- 

sidei how much laboui, tune, skill, or money was expended in “"’uiot'io" 
coming by the invention, so, in the case of an impoiter, t)ie law thinl party 
does not take into consideration his “metit" as an impoitei He 
may be the mere servant or agent of the foieign inventor (c) 

In this statement, however, the lelation ot pii icipal and agent Position of 
must be understood to exist only tnfn paitea 'I'le Crown tleals ““ 

with the importer alone as its giantee It follows, theiefoie, that, ^ 
should the question become relevant, the knowledge of the giantee 

(n) ipswteh Ohthworkers* Case (1614), Godb ^52 

(o) 21 Jac 1, 0 3 

(p) Bdgeberryv fiftepAeiw (1688), 2 Salk 447, Ctnpentery (1841), 

1 Web Pat Cas 630, NtekeU y JPoss (1840), 8 (J B 679, Phmplon \ 

MaXcolmson (1876), 3 Ch D 631 

(a) Brawn v Annandale <fe Bon (1842), 1 Web Pat Cas 433, H L , 

Bowuck y Sttrlvng & Son (1774), 1 Web Pat Cas 46, H L , WalUin \ 

Batenum (1842), 1 Web Pat Cas 613 

(a) Darcy v Attin (1602), Noy, 173, 178 Hindmaroh on Patents, p 29, 
raises several points, which have never been actually decided, as to th» 
effect of the nationality and domicil of the communicator and the 
grantee, uid the lotm of the communication 

ib) Bilkvngton v Tedkley Vactatm Hammer Co (1901), 18 P 469, 

C A , Be Jameson'e Patent (1902), 19 R P C 246 

(c) Be Wtrth'e Patent (1879), 12 Ch D 303 

(d) Patent Office Rules, 9th May, 1884 

(«) Crane v Prtee (1842), 4 Man & G, 680, see p 131, ante. 
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is confined to bis own actual knowledge, and that knowledge of his 
communicator cannot be used either for (/) or against (^) hun. 

284 In virtue of certain international agreements, a patentee in 
certain foieign countries can obtain a patent in this country m a 
peculiar way (h), which gives him certain advantages as to priority; 
but this question is not relevant m dealing with the meaning of 
first and tiue impoitei 

fcjbB-SEOT 4 — Snbjeci^maUer of a l^aient 
(x) Nature of the Art 

285 A patent contains a grant That grant confers a privilege 
The subject-matter of that privilege—loosely spoken of as the 
subject-mattei of the patent—must be, with two limitations here¬ 
after dealt with (t), for the sole working oi making of any manner 
of new manufacture which others at the time shall not use (A,) It 
theiefoie becomes important to considei the meaiung of the word 
“ manufacture,” and how far that meaning is modified by the 
governing words “ working,” “ making,” and “ use ” The word 
“manufacture” may be defined, first, as the art or practice of 
making or constructing any piece of workmanship, secondly, as 
anything made by art (1) The woid “art ” has very often been used 
as an equivalent to the word “ manufacture ” for the purposes and 
willim the meaning of the Statute of Monopolies (wx) The older 
connnon law cases speak of a tiade or engine tending to the 
tuitherance of a tiade (n), or a new invention and a new trade(t>). 
Be the woid used “manufacture,” “trade,” or “ait," the meaning 
18 quite plain It signifies the dealing with, in some way, corporeal 
articles, and not abstiact ideas Furthei, the Statute of 
Monopolies (p) goes on to deal with the question of raismg the 
jirice of commodities at homo, or of hurt of trade, and the form of 
the grant includes the vending of the invention It has therefore 
been held (q) that the manufacture or art must be an art for the 
])ioduction of vendible articles, or aiticles of trade oi commerce 
capable of being bought or sold. 

286 Tliere are, therefore, two necessary ingredients to an 
invention before it can be the subject-mattei of a patent—dis- 
coveiy and a new art That every discovery does not produce a new 
ai t IS clear Foi instance, the person who fiist discovered that light 
acted upon the salts of silver made a great discovery, but he did 


(/) Wegmann r Corcoran (1879), 13 Ch D 65, C A. 

(fl) Phmpton V Malcolmaon (1876), 8 Ch D 631 

(A)’ Sae pp 229 et seq , post 

(i) ^eepp 141,142, and p Io2,po8t 

(A.) Seep 128, ante 

(P Johnson’s Dictionary 

(m) 21 Jao 1, c 3, see v BeytuMs (1712), 1 P Wins 181 1 

1 Hawk, P C, c 29, 8 20, Bao Abr, tats Monopoly, Prerogative 
(») partm v AUtn (1602), Noy, 173, 182 

(o) Xpawieh Olothworkere" Case (1614), Godb 252 

(p) 21 Jac 1, o 3 

iq) SovlUm v Butt (1795), 2 Hy. B1 463 , X. r Wheeler (1819), 2 
, B A Aid 34S, 349, Vortmh v Keene (1837), 3 Bing (N c) 670. 
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not maJ(e p mtentable invention, for he produced no new art; bat 
the person who showed the public how this ohemu^l truth could be 
used to produce the art of photography made a patentable invention. 
Again, when Galvani discovered the effect of an electric current 
from his battery on a frog’s leg he made a great discovery, but no 
patentable invention (r). If a new art has been produced there 
has been a patentable invention, if not, there has only been an 
unpatentable discovery (s). 

287 Although the law on this matter is simple, its application 
to any-particular case is often very difficult (t). The question as to 
whether there has been invention is one of fact m each case, and it 
18 therefoie idle to multiply cases which only decide the facts 
arising therein {a) 

288 Although the question is one of fact, it is uevcitheloss 
useful to consider what evidence the court regaids in coming to the 
conclusion upon the fact 

The commercial utility of the product is often veiv cogent, 
though not conclusive(/>), evidence that there has been invention 
If there has been a demand, and that demand has not been satis¬ 
fied although many have tried, it is strong evidence in favour of the 
contiivance having required invention to contrive it(<), but care 
must be taken to distinguish this case from that where the 
demand itself has only recently come into existence, for in this 
latter case it may well be that the problem only lacked solution 

(r) LaneFoxv Kensington andKnightsbridqeEleotrir Lighting Co 
3 Ch 424, C A , per Ltndli!.t, L J , at p 428 

(«) Beynolds V Smith {Herbert) & Co, Lid (1902), 20 R P (' 123} 
Harwood V Oreat Northern Bail Co (1865), 11 H L Cas 664, Horton v 
JIfabon (1862), 12 C B (N s ) 437 , Sarby v Gloucester Wagon Co (1881), 
7Q B D 306, Bntainv Htrseh (1888), 6 RPC 226, C A , Wclsbaoh 
Incandescent Gas Light Co v Daylight Incandescent Month Co (1899), 17 
RPC 141, C A , Casev Cressy (1900), 17 R P C 21*5, per BocKity, .1 , 
at p 261 , Acetylene Illuminating Co v VniU'd Alkali Co (1902), 20 
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RPC 161, 173, C A , 72 Li J (ch ) 214 The selwtion of a material 
the suitability of which was not previously known for a partnuiar 
purpose may be the subject matter of a patent if the selection inyoJres 
invention (J^ Bosch’s Application /or a Patent (1909), 26 R P C 710, 
foUowing Aaw V (1836), 2 Web Pat Cai 34) 

(<) Vickers, Sons d-Co v StddeU (1890), 7 R P C 292, 11 L 
(o) lAfon V Goddard (1893), 10 R P C 334, C A , per Lord Lshlb, M R , 
at p 344 “ Has there been an exercise of the inventive laculties 1 1’hat 

depends on a true view of all the circumstam es, and it cannot be governod 
m any one case by a finding of fact, on a totally different invention, bv a 
tnbunal like the House of Lords We must apply our mind to Ihe specific 
tacts before us and nothing is mote pernicious, or likely to lead the couit 
astray, than, when it has to decide a question of fact m one case, to wander 
into another case, to look at the decision of fact m that case, and then to 
see what differentiations there can bo between the facts in the < tied case 
and the one before the court The court that travels on these linos ulwaj i 
goes wrong” {ibid , per Bowen, L J , at p, 346) 

(i!>) Biekman v Thierry (1896), 14 11 P. 0 105, H L , Fawieit v 

Hoflum (18M), 13 B P C 398, C A , 12 T L R 507, LongboUomv Sham 

(1891), 8 E P C 333, H L , Morgan Co v Wvndover & Co (1890), 7 
RPC 131, H L ^ « „ „ , . 

(e) QosneUx Bishop (1888), 6 R P C 41, 161, C A , American Braided 
Wm Co, V. Thomson (1890), 44 Ch. D 274, U A , Blakey 4k Co \ Laiham 

Co (1859), 6 R. P, C, 184, C, A. 43 Ch P 23 , Elias v, Qrgmsmd Tm 
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because there was no incentive to attempt it, and that, as soon os 
that incentive came, the solution was so obvious that it required no 
invention (d) The strongest evidence of this kind, however, some* 
times shows that the invention,though appaiently trifling,made the 
whole difference between commercial success and failure, and if this 
IS so the couit IS very loth to say that there is no invention. The 
meiest “scintilla” of invention maybe sufficient to support the 
patent Nor is the apparent simplicity of the invention, when 
once it has been invented and explained (e), nor the fact that it 
was come by through an accident ), a bar to the patent 
Again, the nature of the art itself may be some indication as to 
whether theie has been invention or not For instance, analogous 
use of (hfloicnt things is much less certain to produce analogous 
results in chemistry than it is in mechanics, and consequentlv the 
decisions of the couits show a greater inclination to attribute inven¬ 
tion to a new use of chemical process than to a new use of mechanical 
contrivance, assuming that the question turns on analogous user (jf) 

It will be seen that these questions aie only germane to the 
eiidence which should be tendered, and not to the mam question, 
which IS one of pure fact and must satisfy two conditions— 

(1) there must have been an exercise of the inventive faculties , 

(2) theio must be a new ait 

289 Fiom the meaning of the woids it is clear that a principle 
of natuie cannot be an ait in itself Theiefoie the discovery of a 
]>iinciple cannot be the suhiect-matter of a patent (/i) But the 
(liscoveiy of a principle together with the means of putting it into 
practice may he good subject-matter (i) 

The new ait in this case is not the principle pei se, for that pet 
$p IS no art, nor the means of putting the principle into effect per 

rhileCo (18‘)0) 7 R P C 455, C A , Oammona v Battersby (190i), 21 
K P C i22, C A 

(»/) Lo'.hv Uagtie (1838), 1 Web Pat Cas 202, 207, C A , Ehrlich v 
Ihhe (1888), 6 R P 0 198 205 , Edison Bell Phonograph Corporation 
> Smith and PoMiif/ (1894), HR PC 389 C A , Hayward v Hamilton 
(Ift81), Gnfflu, Patent Cases, 1884 6, 117, Parker and Smith v Satchwell 
tl Cu (1901), 18 R P C 299, Brituh Vacuum Cleaner Co v Suction 
Cleaners Ltd (1904), 21 R P C 303 
(e) Benno Jaffi vnd Dnrmstaedier Lanolin Fabnk v Richardson (John) 
A Co, Ltd (1894), 11 R P C 93, 261, C A 
(/) Liardet\ Jofcason (1778), 1 Web Pat Cas 53; Cranev Pncs (1842), 
4 Man & G 580 

(</) Badische Amlin und Soda Fabrik v Lciinstein (1887), 12 App Cas 
710 

(A) Boulton V BuU (1795), 1 Caip Pat Cas 117, HousehiM Coed and 
Iran tJlo v Feilson (1843), 1 Web Pat Cas 673, H L , Crossley v Potter 
(1853). Macr 240 

(i) Vcihon V Ha)/ord (1841), 1 Web Pat Cas 331, WaUony Bateman 
(1842), 1 Web Pat Cas 613, Hills v London Qas Light Co (1860), 5 
H Ar N 312 , Newton v Vaueher (1851), 6 Exch 859, 865 , Harwood v 
Great Lorthem Bad Co (1860), 2 B & S 194, per BiaCKBURN, J, at 
p 214} Cannmqton v NupaU ^871), L R 5 H L 205, 225, Danger- 
field V Jones {1865), 13 L T 142, Jones v Pearce (1832), 1 Web Pat 
Cas 122, Jupe v Pratt (1837), 1 Web Pat Cas 146, AwtomaHe Wewhmg 
Machine Co v Kniqht (1889), 6 R PC 113, 297, C A , Thomson v 
Moore (1889), 6 R P 0 62fl. 23L R Ir. 699, 626, affirmed (1890), 7 
RPC 826, H L ' 
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n, for that may be old (1), but the process of utilising the prmeipla. 
Foi instance, Watt discovered that the e&ciency of the steam engine 
could be greatly increased by keeping the cylinder hot and con¬ 
densing the steam outside instead of inside In his patent he 
showed means of doing so It was objected against his patent, 
hrst, that it was for a principle, and therefore bad for want of good 
matter, and, secondly, in the alternative, that it was for the means 
of keeping the cylinder hot, which was well known, and therefore 
bad for want of novelty. It was held, however, that it was for 
neithei, but for the process of working a steam engine on a new 
principle by means disclosed (1) 

It 18 now settled beyond doubt that a process may be an ait 
within the meaning and for the purposes of a patent (»f) That 
being so, two alternatives piesent themselves—(1) the piiiKiplo 
may be new, or (2) the principle may be old In either case Iheio 
may be good subject-matter, but the ambits of the two patents will 
be quite different In the former case the pith and moiiow of the 
invention is the principle, and, if the inventoi has devised some wav 
of carrying his new piinciple into effect, he is entitled to jirotect 
himself from all other modes of putting that principle into efloct, 
that being tieated as piracy of his original inventumtn') In the 
lattei case the pith and rnanow of the invention is the means of 
caiiying a known piinciple into eflect, and piotoction will only he 
given foi the pai ticular means described (o) 


SBDT 1. 

latro- 

dootwy. 


New 
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appluntioti of 
old prim iplu 
as «ubjw(- 
uiattor. 


(k) Ottov Ltnford (1882), 46 L T 36, C A , Nethon v IJntford (\84\), 
1 \Veb Pat Cafl 331, HomehtU Coal and Iron ('o v NeiUon (I84.i), 1 
Web Pat Caa 673, II L , Muntz v Foster (1844), 2 Web Pat fas 06, 
Edison Bell Phonogiaph Corporation V Smtih (1884), ll li P C 148,380, 
10 T L R 622, Electric Telegraph Co v RreW (1861), 10 C B 8*18 

(l) Boulton V Bull (1795), 2 Hy B1 463, Ilomhlowei v Boulton (1799), 
8 Term Rep 96 

(m) Crane v Price (1842), 4 Man & G 580 , see IJall v Jarvis (1822), 
1 Web Pat Cas 100, Losh v Hague (1828), 1 Weh !M Caa 202,207 

(n) Jupev Pratt (1827), 1 Web Pat Cas 146, appii'd m Chamheiimn 

and Hookham v Bradford Corporation (1903), 20 R P C 673, H h , 

Ashworth V English Catd Clothing Co (1903), 20 R P 0 790, H L , 

Consolidated Car Heating Co v Came (1903), 20 R P C 745, P (’ , 

[1903] A C 609, Sandow v Sznlay (1904), 21 R P C* 33, 333, C A , 

HaskeU Golf BaU Co \ HuUhtson (No 2) (,1905), 22 R P 0 478, 
Minter v Wells (1834), 1 Web Pat Cas 127, Hou-sehiU Coal and Iron 
Co V Neilson,si^ra, utp 686, Ottov Linford, supra. Crossley v Beverleif 
(1820), 1 Web Pat Cas 106 , Badische Aniltn und Soda E'cibnk v Levin¬ 
stein (1882), 24 Ch D 156, Basterbrooh V Great Western Rail Co (1885), 2 
RPC 201 , Automatic Weighing Machine Co v Knight (1888), 6 R P C 
297, 304, C A , Automatic Weighing Machine Co v Combined Weighing 
Machine Co (1889), 6 R P C 367, C A , 68 L J (Q B ) 647 , Automatic 
Weighing Machine Co v National Exhibitions Association (1891), 8 R 
P C 345, 9 R P C 41, C A , Nobel's Explosives Co v Anderson 
(1804), 11 R P C 610, C A, per Kat, L J , at p 527 

(o) Proctor v Bennie (1887), 36 Ch D 740, C A , StddeU v Vtckirs, 
Sons d Co (1888), 6 R P C 416, C A , 39 Ch D 02, Needham v 
Johnson dk Co (1884), 1 R P C 49, C A.,BoviUv P«mm (1856), 11 Exrh 
718, Barberv Grace (1847), 1 Exeh 339 ; Ourhs v Platt (1863), 3 Ch J). 
136, n.; JAster v Leather (1858), 8 E 6c B 1004 , Saxby v dunes (1874), 
43 L. J (BX) 228, H L ; Bodowm v Thomson (1877), 3 App Cas 34; 
NordonfeU ▼ Gardner (1884), 1 R P C 61, C A , Hocking <fc Co v. 
Socking (1888), 6 R P*0 69, H L 
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m An improvement on something Itnown may be the snbjeci* 
matter of a patent (p). Nor is it any l^r to the patent that the art 
upon ^hich it IS an improvement is already the subject-matter of 
an existing patent (g) It may well be that the second patentee 
cannot use his improvement without infringing the first patent, 
and therefoie must use it under licence from the first patentee, but 
that IS not material on the question of whether his improvement 
patent has subject-matter or not (») 

291 Where a patent for an invention has been applied for or 
granted, the applicant or patentee may apply for a patent for any 
impiovement oi modification of the original invention as a patent 
of addition instead of as a substantive new patent If granted, the 
patent of addition depends for its term on the oiiginal patent and 
certain fees are saved by the patentee (s). 

292 A new combination may be the subject-matter of a patent 
although every part of the combination per Be is old, for here the 
new art IS not the putts themselves, but the assembling and working 
them together, which ex hi/pothcst is new (<) If the result produced 
by such a combination is either a new article, or a better article, or 
a cheaper article than befoie (a), such combination is an invention 
or a manufuctuie within the statute and may well be the subject- 
matter of a patent (t) It is none the less a new combina¬ 
tion because the novelty consists in omitting some part of an old 
oomhination (<) 


(p) Sir E CoKB says that it cannot bo {BtreoVs Case (1673), 3 Co Inst 
184 Ex Cb ), but this proposition has been overruled in terms again and 
again {Ralston v Smtlh (1865), 11 H L Cos 223, Bonlton v Buu (1795), 
2 lly B1 463, 488), and, were it good law, it would vitiate many existing 
patents (3/om« V ilmnson (1776), cited 2 lly B1 489) 

(</) Lister V Leather (1858), 8 E & B 1004, 1017, Crane v Prtee 
(1842), 4 Man &. G 680, Iftehton's Patent Syndicate v Patents and 
Maehine Iminovements Co , Ltd (1909), 26 R P C 339 
(r) Lister v Leather, sujna. Crane v Price, supra 
(») See pp 205, 206, post, Patents and Designs Act, 1907 (7 Edw 7, 
e 29) s 19 For a form of application for a patent of addition, see 
Eb(y< lopiedia of Forms and Precedents, Vol XVf p 495 
{/) Newton V Grand Junction Rail Co (1846), 5 Eveb 334, Boulton v 
Bull, sufrta, ai p 487, Huddart y Gnms/taw (1803), Dav Pat Cas 265, 
Bill \ Thompson (1817), 1 Web Pat Cas 235, 237; Brunton v Uaiakes 
(1821), 4 B & Aid 541, 550 , i/tsfer y Leather, supra, Morton v Middleton 
(1863) 1 Maeph (Ct of Sess ) 718, 721 
(a) Morton v Middleton, supra, Crane v Price, supra, Murray v 
C^uton {1S12), 7 Ch App 670,684, Marconi y BrUtsh Badw Telegraph 
and Telephone Co (1911), 28 K P C 181, 27 T L R 274, Brdwh 
Westinghouse EUdrie and Manufacturing Co y Braultk (1910), 27 RPC 
209 G A 

<5) Crane v Prtee, supra, Cannington v Nuttall (1871), L B 6 H L 
205, Mtnier y Wells (1834), 1 Or M & R 605, Huddart y Onmshaw, 
supra, Allen y Rawson (1845), 1 C B 661, Ltsiery Leather, supra For 
instonoe, if the sbeanug of cloth from hat to list by shears is known and 
the abearmg of it firom end to end Jby rotatory outt^ is known, a com¬ 
bination of the shearing ol it from ust to list by rotatory euttm may 
be go^ subieot-matter (Lems v Bavts (1829), 3 C & P 602) 
to) For instance, mm pipes were made by forcing iron slri^, heated at 
•aoh odke to tho welding nomt, throiuh a hole in a die plate, in the oen^ 
of wbtott hide was a sobd mwdnl ^e strip was bent round and the 
edges foroed together by a K)^, while the mandril was for the purpose of 
keeplng4hw centre of the pipe open. It was disooveied that the msa^ 
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It musf^ however, always be borne m mmd thaii the exercise of 
the inventive faculties must have been called into play, and the 
meore combining of two elements of machinery or otlier things 
without mvention is not the propei 8ab}ect«matter of a patent 
A oomlsnation may, but it does not follow that it must, be the 
subject-matter of a patent (d) 

293. It being known that a certain class of things will operate m a 
certain way, or it being known that a certain process will produce 
ceitam results, the selection of the best of the class, or of the 
conditions under which the process will give the best results, may 
be the subject-matter of a patent (r) 

294 So far the class of inventions dealt with consists of some new 
means to arrive at either some new or old result There is, howevei, 
a material difference between applying a new contrivance to an olcl 
object and an old contrivance to a new object ( f) 'I’he same law 
still obtains, namely, that there must be an exoiciseof the iiiventne 
faculties and the production of a new art, but in this lattci class of 
cose it IS most difhcult to apply {q) 

in fact was quite unnecessary and needlessly oompliratod the machine 
It was held that the corabmation of passing strips of iron in the old u ny 
through the old hole but without the mandiil was good subjeot-maltor ut 
a patent {Rtnasell v Cowley (1835), 1 Cr M & R 864, and see Booth v 
Aennard (1856), 1 H & N 527, Ex Ch , WnUinqUm v Dale (1852), 7 
Exch 888, Minter v JMfower (1837), 6 Ad & El 735, Snrhy v Glovwstcr 
Wagon Co (1881), 7 Q B D 306, Bfieumatic Tyre Co v Tubelrsii Tyte Co 
and Capon Heaton (ISm), 15 R P C 74, 236, C A , 14 T L R 341 16 

R P C 77, H L , 15 T L R 127) 

(d) WtUtams v Nye (1889), 7 R P f’ 37 , Thompnon v James (18(U), 
32 Beav 570, Jtushtonv Crawley {1810), h R 10 Eq 622 

(fl) Hills V London Gas Light Co (1860), 5 H &N 312 For inHtanee, it 
was well known that all solutions of potassium evanide would dissolve gold 
out of its ores to some extent It was found that a very dilute solution 
was far supenor to a strong solution, and it was held that tho seleotion of 
the very dilute solution was good subject matter for a patent [Cassel Gold 
Extracting Co v Cyanide Gold Recoten/Syndieate {1800), 12 li P 232, 
C A ) Again,it was known that a certain chemical pi » ess at all material 
temperatures produced substance X and aubstan^e f X was usplnl 
commercially, Y was of no value About 90 per cenv of the useless \ 
was product for about 10 per cent of the useful X It was discovered 
that by never allowuig the temperature to rise above a certain point the 
production of the nseml X was enormously increased It was held that 
tins selection of this particular condition of temperature w as good sublet t- 
maitex {Saocharm Corporation V Chemicals and Drugs Co (1890), 17 R r (' 
28. and aea Hartley's Patent {in 1), I Weh Pat Cas 64, Walton v Potter 
(1841), 3 Man &G 411, R v Cwtter (1847), 3 Car & Kir 215, Bush 

V Fox (1866), 6 H L Cas 707 (application of a known machine to a new 
purpose), Hill v Thompson (1817), 1 Web Pat Cas 235, 237 , Macintosh 

V Evermgton (1836), 2 Carp Pat Cas 180, Walton v Potter, supra 

MwUev Foster (1844), 2 Web Pat Cas 96, 103, Penn v Bthby {1888)^ 
2 Ch App 127 (tmphoation of an old matenal to a new purpose), HaU v 
Jafvts {1822), 1 Web Pat. Cas 100, Pow r Tottnloa (1846), 9 Jnr 1058, 
gteW V Hwli (1867), 0 Exch 607 (application of an* old process to a 
n«w,parpose)) ^ _ 

t)) Eo^v. Hague (1838), 1 Web Pat Cas 202, 207 

ig) The most instructive case {Lane Fox v Kensington md Knightsbrnlge 
KMric Jdghhng Co,, [1892] 3 Ch 424, C A , perhwnhBr, L 1, at p 429) 
on 4ass of invention is that of Harwood v Great Morthern Rad Co 
(1866), ll tt Lr Cas Gr>4, where tht mvention was for tho apidifalmn ‘d » 
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295 A mere application of an old contrivance in the old way to 
an analogous subject without any novelty in the mode of applymg 
such old contrivance to the new purpose is not such subject-matter 
as will support a patent (A) In every case arises a question of 
fact, whether the contrivance before in use was so similar to that 
which the patentee claims that there is no invention in the differ¬ 
ences, if any, bet\\een the old contrivance and that for which the 
jiatentee claims a monopoly, and if there is none, then arises a 
fuither question of fact, namely, uhethei the purpose to which the 
contrivance was before applied and the new purpose are so analogous 
or cognate that there is no discovery or invention in the new 
application—whether, in shoit, it is mere application or not, for if 
tliere is invention or discovery producing a practical benefit (t) it is 
the valid subject of a patent It must always be a question of 
(legiee—a question of more or less whether the analogy or cognate¬ 
ness of the puiposes is so close as to prevent there being invention 
in the application If there is anv loal invention, though a slight 
one, jiioducing a beneficial lesult, theie is subject-matter (fc) 

'I’he above question often arises in one particular form, that of 
the new and moie advantageous use of old tools The meie 
application of an old tool to hitheito untried material (i), or m a 
bettor and more skilful way (m), is not proper subject-matter 
foi a patent It would be a veiy extraordmaiy thing to say that 
because all mankind eats soup with a spoon that a man could take 
out a pat(>nt because he says you might eat jjeas with a spoon (w> 
The iiglits of the public would be unduly curtailed if this were so (o) 

296 Finally, a most important class must be considered Is 
tlie product of a manufacture se the subject-matter of a patent ? 


well known iron plate, which had been used for joining wooden beams 
loKctlior, to join iron rails together, what is called a “fishplate" on 
1.1 ilways Although the judgment in that case was not unanimous as to the 
l.u (s, all the judges were agreed as to the law 

(A) Ltmkv Hague (IS3H), 1 Web Pat Cas 202, 208, Kay v Marehall 
(1841), 8 n & Fin 246, H L , Bahtonv SmtA (1865), 11 H L Cas 223, 
II lUig V Vainson (1863), 1 New Rep 234, Main v Ashby d; Oo (1911), 
28 R P C 402 This principle holds good even although there is com- 
uimlal success {Thermos, Ltd v Isola, Ltd (1910), 27 RPC 388) 

(t) As m the case of Crane v Pnce (1842), 4 Man & G 680 
(&) Vu:ker8,S<ms d Co v StddeU (1896), 7 R P C 292, H L The 
question is one of puie fact in each case, and a multiphcation of authority 
does not assist, but for a case where the court went very far in order to 
uphold a patent, see TJwmson v American Braided Wire Co (1889). 6 
R P C 618, H L , 6 T L R 63T 

(l) Brook V Asian (1857), 8 E & B 478 , Patent Bottle Envelope Co v 
Beymer (1858), 5 0 B (u 8 ) 164 

(m) Dredge v Parnell (1899), 16 B P C 625, H L 

(a) Losh V Hague, su/j^a, per Lord Abikger, C B , at p 208 
(e) For instance, it being known that paraffin was beneficial in cleaning 
paper-making machines, it was discovered that the evils which the paraffin 
removed coiud be prevented altogether by treating the elean 
with paraffin before starting it Tt was neld that this'was not proper 
eabjeot<4na^, for anyone who used paraflhi, as he had a perfect n^t to 
do, would be prevented from using it on a clean machine (Parfmoten 
and KneUwr^Pirrtvnyton Paper ^ ^ Hartlepools Ptdp and Paper Co. 
(1895), 12 RPC 295) 
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There is no decision on thiE^point, but m these days when chemioal 
patents are becoming more and more numerous the matter is of 
growing importance At first sight it would seem that products 
pet te would be good subject-matter, for they are something 
manufactured by art, which is one definition of manufacture, and 
the word " manufacture ” in the Statute of Monopohes {p) is of 
extensive signification, and is applied not only to things made but 
to the piaetice of making (f/> 

The point, however, lies deeper than at first would be supposed (») 
The nature of patent rights is that of a chose in action («), that is to 
say, a right that can be enforced m a court of law, and the enforceable 
light IS not to vest anything in the patentee (t), but to prevent an^ one 
else making, using, or working the manufacture In the sense of 
the word “manufacture” as hitheito used, namely, as equivalent to an 
a*'t or trade, this is intelligible enough But if a pioduct pei u is to 
he the subject-matter, the patentee has a right to prohibit anyone else 
not only fioin using some coipoieal chattel in a paiticulai way, hut 
also from ha\ ing that corpoieal chattel at all Foi instance, suppose 
a man discoveis an element hitheito unknown and produces it m its 
pure state by any well-known piocess, he would bo able to lestrain 
anyone fiom digging up and selling the earth for the foundations 
of a house if that earth liappened to contain a deposit of the eleinunt 
in a pure slate, weie the product of his invention pa se subject- 
matter If it 18 conceded that this is an absurdity, there is no 
logical diffeience between the case taken and that of the chemist who 
claims a dye stuff pet ite as the subject iiiattei of his patent He 
discloses that A, B, and G, well-known chemical bodies, under 
ceitain conditions, make Q, a new and valuable dye stuff He chooses 
to flame his claim so that Q, iirespective of the method, is 
the aubject-mattei per se Another chemist makes X, Y, and Z, 
admittedly quite different chemically fiom A, B, and C, react 
together, and, m the molecular shuffle that follows, to his surpiise 
Q results He has not used his coipoieal chattels X, Y, and Z m 
any way disclosed oi claimed by the patentee, aie* yet he suddenly 
finds himself depiived of tlie free use of them, ]U)t as the builder 
was deprived of the use of his earth 

In the absence of any authority to show that a different law 
obtained for different classes of pioducts, it is submitted that a 
product pet se is not the subject-matter of a’patent 

(ii ) Novelty of the Art 

297 The statement that the subject-matter of a patent must he 
for the sole working or making of any manufacture (a) was made 
subject to two limitations (h) The first of these is that the manu¬ 
facture shall be new, and that others at the time of the making of 
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ip) 21 Jao 1, e 3, we p. 134, ante 

( 5 ) BovUon V BvM (1796), 2 Hy B1 403, per Etbb, C J , at p 492 
(r) It was never rai^ m the case cited m note ((), mfra 

0) B^^h^M^seope and Btograph Co , Lid v I ^ 1> <'71, 

(a) See p 134, ante 

(6) See p 134, ante * 
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such patent or grant ehall not use it (c) Novelty of the art is an 
esHential to the validity of the patent, for otherwise there would be 
no benefit given to the public and consequently no consideration 
moving from the patentee, for the consideration which alone gives 
the Crown power to grant patents of monopoly is that the inventoi 
shall bring into this realm some new trade or some engine tending 
to the furtherance of some trade (d), and, if the invention is not new, 
the inventor does not communicate to the public anything which 
they did not know before If, therefore, the public has once become 
possessed of the knowledge of the invention, no patent granted 
subsequently will be valid(e) The public can become possessed 
of the knowledge of the invention in two ways—(1) by prior use of 
the invention, oi (2) by prioi publication (/) 

A public use of an art will avoid a subsequent patent for it 
foi three reasons—(1) because the public use of an invention is 
evidence of public knowledge, (2) because the Statute of Mono¬ 
polies (^) oxjuessly requites that an invention gianted by patent 
shall be such as otheis at the time of inakuig the patent or grant do 
not use, and (8) liecauso every patent expiessly requues that the 
invention comprised m it shall be new as to the public use of it (li), 

298 The questions to be considered as to whether a prior use 
does or does not avoid a patent are tw’o—(1) was the use public? 
and (2), assuming that whuh was used not to bo identical with the 
invention, was it so ncai as to have gnen the public the knowledge 
of the invention ?(») Both aie questions of fact 

299 Dealing with the fiist, the use must be a public use, and 
by that is meant not uecessaiily a use by the public, but a use m 
public (/) The use need not have taken place ni any public resort, 
such as a niaikot-place Jt is sufiicient if it is without concealment, 
as wheie the aiticle was openly manufactured (A.) or exhibited in a 
8 hop(/), all the workmen knowing of the method (w), or where the 

(c) Statute of Mouopolios (1623), 21 Jac 1, c 3, e 6 

(d) Jhiicy V AUin (1602), Noy, 173, 182 , Ijiswich Clothworkerg* Case 
{1(U4), Godb 252 

(r) There arc three statutory exceptions to this statement, see pp 144 
€t seq, post 

(J) As to prior publication, see p 146, post 
(q) 21 Jae 1, c 3 
(A) Hindtnarch on Patents, p 108 
(t) See p 146, post 

ijj Where, for instance, a look which anticipated the invention had been 
used on a man’s gate, it was held that this was a pubhc use (Carpenter v 
Smith (1842), 9 M & W 300, 304) 

ik) p^rpenter v Smith (1841), 1 Web Pat Cas 638, Heath v Smith 
(1846), 8 Web Pat Cas 268, Croysdale v Fuher (1884), 1 R P C 17 , 
Lister y Norton Brothers & Go (1886), 3 RPC 199, Podmore v TFnofcl 
Co (1888), 5 R P C 380, WeaUey, Bicharda ds Co v Perkes (1893), 10 
R P> C« 181 

. ^ Svmpherson x Syer (1887), 4 R P C 407, C A There may be 

J ia tme user if the invention is exposed in a spot to which the pubhc had not 
roe aeoeils (Nleod V Wtiliawis (1843), 2 Web Pat Caa 12ft, ISfl, Steady 
Jndertpn a84«), 2 Web Pat Cas 147, 149) But the ezhibitioii of a 
modd to three orfour persons is not pubhc user (Lemt y Marling (18^), 
4C &iV, $ii Semeyy (1844), 1 Car 6f Kir 687, Winhy 

V Manvhea^ ekt. Steam T*amit/ays Co (1889), ft R P C 369) 

(m) Sa^y y, Wagon Co (1883), Gnfflu, Patent Caaee, l«88,64. 
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Article Wfts exhibited in a Bhipbaildmg yard vrith fid 8i^.l 

precaatione to secure secrecy (n) The manufacture of an article 
openly is sufficient to avoid a subsequent patent, and it is not dwMr# 
necessary that a single piece shotdd have been sold (o). —^ 

The secret use of the invention by a person m the privacy of his 
own closet does not constitute an anticipation for the purposes of 
avoiding the patent (p) 

300 The same law obtains whether the use is by an ordinary,Use may be 
member of the public or b> the inventor himself If he has confined wrentor 
the use to the secrecy of his chamber the patent is not avoided , 
otherwise no expeiiments would be possible, for as soon as an ^ 
experiment had been successful there would have been a prior 

use (q) Nor does the use in the presence of persons who are in 
confidential or fiduciary relationship with the inventor (t), such as 
workmen employed by him on the manufactuie(a), oi someone who 
IS to test the efficiency of the invention, make the use a public one 

301 The public sale of an invention is public use of it, and, if public sale it 
made by the inventor himself, certainly avoids a 8ubso<juont patent, l‘“biic uso 
liecause, if the inventor could sedl the invention, keeping the secret 

to himself, and, when it was likely to be discovered by another, take 
out a patent, he might have practically a monopoly foi a much 
longer period than fourteen >eai8 (b) Besides which consideration, 
the public sale of an article before the date of a patent is evidence 
of the invention having been used and exercised for the purpobes of 
commerce and not simply for the pm pose of experiment {() 

Therefore where, before the patent, even a single specimen of the 
article is sold within this realm (d), the patent is void, and it is 

(n) Infeboat Co v Chambers Brothers db Co (1891), 8 R P C 418 A 
public exliibition on the road may be a public usoi (Bierelon v Jiichardso^n 
(1884), GnflSn, Patent Cases, 1884-6, 64) 

(o) Hancockv /8o»w-mII(1861),Newton’8London .1ournal,Vol XXXIX , 

168, Mulhnsr Hart (1852), 3 Car A Kir 297 , Qjb'f v Holden (180U), 

8 (’ B (N 8 )666, Betts V Netlson (1868), 3 Ch App 429,4.16 , 

(p) Young v KoseiUhal <& Co (1884), IK P C 29, Vollond v - 

(1766),! Web Pat Cas 43, Hills v London Qas Light Co (1800), 5 
II & N 312, 336 

(q) Be NewaU and Elliot (1858), 4 C B (N 8 ) 209 

(r) For the effect of a disclosure to the jfubhe by such persons, see 
p 147, post, Oadd and Mason X Manchester Corporation (l8(i2),Q K P C. 

249, 616, C A 

(a) Smith V Davidson (1857), 19 Dunl (Ct of Sess) 691 , Morgan V 
Seaward (1837), 1 Web Pat Cas 187 , Useful Patents Co v Bylands 
(1885), 2 B P C 265, Eumphersonx Syer (1881), i RPC 407,0 A , 

Xitrte V Spence (1887), 6 R P C 161 , Betts v Menzies (1869), 1 E & 

E 990, 1008, (1862) 10 H L Cas 117 , BetMey v Fleming (1844), 1 
Car & Kir 687 

(b) Morga/n ▼ Seaward, supra, at p 194 , Losh v Hague (1838), 1 
Web Pat Cas 202, 205, Oerm Miilvng Co v Bobtnson{Ho 2) (1886), 3 
RPC 399 408, C A 

(e) Wood V Zimmer (1815), 1 Web Pat Cas 44, n , Oerm MiUtm Co 
V l^hmeon (Ko 2), supra, at p 405, Qtbson and OampbHl v Brand 
(1841), 1 Web Pat Cas 627, Carpenter x OtatfA (1841), 1 Web Pat Can, 

630, 636, Holhns x Capper d) Co (1888), 5 R, P C 289 

(d) HmtbaU v. Bhmer (1854), 2 Web Pat. Cas. 199. 
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immaterial whether the articles sold were made in the realm or 
abroad («), or that the sale was a mere experiment to aseeitam if 
the goods would stand wear or that buyers would take tiiem (/). 

A sale by some one other than the subsequent patentee may be the 
subject of dilTeient consideiations If, by the sale, the public has 
gained the knowledge of the invention, theie has been a dedication 
of the invention to the public and no subsequent patent can be 
vivlid Although theie is some doubt as to the effect of a use or sUe 
of an article made abroad which, though manufactured in accordance 
with the invention, does not in itself disclose to the public what the 
invention is (r/), the rnoie logical reasoning of the older cases 
would seem to bo coriect, namely, that such a sale will avoid the 
patent for the reason that, if it did not, he who had used the invention 
by selling the article would be restrained flora doing what he had 
already done (/<) 

302 A distinction must he drawn between the use of an inven¬ 
tion foi piofit and the carrying out of expeiiinents which turn out 
to be successful and by a coincidence hafipen to hi mg profit to the 
inventor (t) But, though this is the piintiple of law, an inventor 
may lose ins rights by continued usei before application (A) 

303 So jealous is the law of any use of the invention for profit, 
that the exhibition of the ai tides sulisequentl} patented (1), or the 
deposit of the ai tides m a warehouse for the purjiose of sale (m), is 
sufficient to avoid the patent, even though no actual sale is proved 

An exception, however, is made in favour of certain exhibitions, 
since it IS often of the gieatest impoitance that an invention 
should become known to those inteiested in the tiade to vvhuh it 
appertains at the eailiest possible date, both in the luteiests of the 
public and of the inveiitoi The exhibition of an invenhon 
at an mdustiial or intei national exhibition, ceitihed as such by 
the Boaid of Tiade, or the publication of any description of the 
invention duiiiig the peiiod of the holding of the exhibition, or the 
use of the invention toi the puipose of the exhibition in the place 
where the exhibition is held, or the use of the invention duiing tlie 
period of the holding of the exhihiLion by any person elsewlieie, 

{«) Jensen v Smith (1885), 2 R P C 249 

if) Ltsiet V Notion Brothers & Co (1886), 3 R P C 199, comparo 
Oxley V noMen (I860), 8 C B (n s ) 666 

{q) StmUqht Incandescent Oas Lamp Co v Incandescent Qae taght Co 
(1897), 14 R P C 767 

(h) Heath v Smith (1864), 3 E & B 256, per Erle, J , at p 273, 
Corawfc V ifeunfl (1835), 1 W eb Pat Cas 601 

(») A» where a man contracted to lay a cable, and m carrying out the 
contract made experiments which turned out to be successful and embodied 
the invention, it was held that this did not amount to using his invention 
for profit, as the profit came from the contract, which was not to use the 
invention, but to lay a cable m any way he chose, and consequently the 
use of the mvention was merely a coincidence {Re NewaU and AUiof (1858). 
4 G B (M 8 ) 269, distmgmshing Be Adamson's Patent (1856), 6 De G. 
M & G 420) 

(i) R$ Adanseon's Patent, supra 

(1) Lister V. Norton BrotJ^rs <6 Co , supra 

<m) MuUinsx fl«W (18o2),^3 Car & Kir 297. 
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without the pnvity or consent of the inventor, does not prejudice 
the right of the in>entor to apply for and obtain a patent in respect 
of the invention, or the validity of any patent granted on the applica¬ 
tion, provided that (a) the exhibitor, befoie eidiibitingthe invention, 
gives the Comptroller (n) the prescribed notice of his intention to do 
80 , and (b) the application for a patent is made before or within six 
months from the date of the opening of the exhibition (o) 

By an Order in Council the Crown may apply this exception to 
any exhibition without a certificate from the Board of Trade, and 
may by the terms of the oider relieve the exhibitor from the 
condition of giving notice to the Comptroller (p) 

304 It IB not necessary that the use shonld have been con¬ 
tinued right down to the time of the grant of the patent (<f) It 
has been fiequently stated that there is no decision as to whether 
a rediscovery of a lost art can be the subject of a valid patent or 
whether the patent will be avoided for want of novelty, but it lias 
been laid down that it is not necessai y that the contrivance or 
machine should lie in use up to the time of the letteis patent, 
provided that it has been once in public use and the recollection of 
it has not been altogether lost(i), and by implication, therefore, if 
the recollection of the prior use has been altogether lost, a patent 
foi the rediscoveiy of the invention might be good 

305 The second question in the test(«) as to whether a prioi 
use of the invention avoids the patent or not is, supposing that 
there has been a public use, was the thing used the invention oi 
not? If the thing used was the actual invention the patent is 
avoided But it may be that the thing used falls short of the 
actual invention If so, it becomes a question of tact whether the 
thing used is so like the invention that the diHeience is merely 
colourable or whethei it would take invenlioii to come by llie 
patented invention even with the knowledge Pf the prior user It 
IS deal that this question is intimately connected with that of 
subject-matter, for, the extent of the advance m the public’s know¬ 
ledge having been narrowed down by the prior user, it at once 
becomes mateiial to see if the step from the prior user to the inven¬ 
tion, which IS all that is new in the invention, is sufficient subject- 
matter to support the patent In this connection the same question 
arises as that w'hich is dealt with hereafter on the question of how 
much information is necessary in a document m order to constitute 
anticipation for the purposes of avoiding the patent (a) 
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Sbot. 1 
Ibitto* 
dnethif. 


Uae need not 
bo continued 
to date of 
grant 


Identity of 
thing uflcd 
«i(h inven¬ 
tion. 


(n) As to the Comptroller, see p 168, post 

(o) Patents and Designs Act, 1907 (7 £dw 7, c 29), s 45 (1) In 
order to identify the mventiou the applicant mast gire the Comptroller a 
short descnption of it, together with drawings, where necessa^, and any 
further informafaon that the Comptroller may require (Patents Rules, 1908, 
r 101 (Stat R & 0 , 1907, p 779), see Encyclopmdia of Forms and 
Precedents, Vol X , p 170) 

(p) Patents and Designs Act, 1907 (7 Edw 7, e 29), s 45 (2) 

Iq) HousehiU Coal and Iron Oo v Netlson (1843), 9 Cl & Fm 788, fl fj, 
(r) Ibid , per Lord Ltkdbukst, L C . at p 803 
(«) to the first question, see p 142, ante 
(a) See pp 166, 167, post 
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Sect 1 
Intro* 
dnetory 

Unsuccessful 
use no bar to 
I^atent for 
similar but 
successful 
invention 

Abandon- * 
inent as 
evidencL of 
unsuccessful 
experiments 

Public 
knowledge 
owing to prior 
publication. 


Was there 
snthcient 
publication ? 


Public access 
to source of 
k no wil'd ge 


m As the mere use by way of experiment of the invehtioti 6 oei 
not avoid the patent (b), so also nnsnceessfal expenments do nos 
a\'oid a patent for a successful invention, nor does the user of a use¬ 
less machine avoid a patent for a successful machine, notwithstanding 
that there are similarities between the two (c), nor is the exhibition 
of a model necessarily sufficient user of the actual machine (d) 

307 While it IS not necessary, in order to avoid a patent for 
want of novelty, that the use should have been contmued down to 
the time that the patent was granted (e), the fact that what was 
done was abandoned may be very stiong evidence that the user was 
of unsuccessful experiments and not of the complete invention, and 
therefore does not avoid the subsequent patent (/) 

308 There is another way in which the public may gam the 
knowledge of the invention, and that is by a piior publication As 
in the case of piior use, there aie two questions of fact raised—( 1 ) 
was there sufficient publication ^ and ( 2 ) if there was, did the 
document so published furnish sufficient knowledge ? 

Publication may be by writing or parol 

309 The question as to whether there is sufficient publication 
depends on the following consideration Was the document or 
communication part of the public stock of knowledge?—that is 
to say, had the public access to it in older to learn from it the 
knowledge which it contained ? For, if a document is relied on, it 
is nut necessary to show that any member of the public actually 
read it, provided they had an opportunity of doing so ( 9 ). 

For instance, which is the commonest case of all, if the book 
IS upon the shelves of some public library—m piactice usually the 
Patent Office library—it is clearly accessible to the public, and 
the information theiein contained is part of the public stock of 
knowledge, even though there is but one copy (h) Further, it is 
publication although the document is not in English, provided 
it IS in some language with which those interested 111 the subject 
may be presumed to be familiar (i) 


(b) See p 143, ante 

(0 Murray v Clayton (1872), 7 Ch App 670, 581, Bailow v Bayln 
(1870), Griffin, Patent Cases, l884-«, 44, J)aw v Bley (1867), L R. 3 Eq 
496, Pneumatw Tyre Co v East London Bvbher Co (1806), 14 R P C 
77 , Jones v Pearce (1832), 1 Web Pat Cas 122, 124, Tanoye v, Stott 
(1885), 14 W R 128, Steady TPdltoma (1843), 2 Web Pat Cas 126, 135; 
iVtnby V Manchester etc Steam Tramwwa Co (1889), 6 R P C 359 
(<2) Lemsy ilfarlinp (1829), 1 Web I’at Cas. 493 This ease has never 
been overruled, and therefore it must be taken that the taw u at present 
as staled, but it is doubtful whether the ease would be followed if the same 
eireumstaaoes arose (Wtiibyy Manchester etc Steam Tramways Oo.suma) 
(e) See p 145, ante. 

if) Houst'htU Coal and Iron Co v Neilson (1843), 9 CL & Pm 788, 
IL h ; Morgan <fc Co. v Wtndover d Co (1888), 6 R P C 296, C. A , 4 
T L K 426 

(a) PhnuoUmy JITofcofmfon (1876). 3 Ch D 631, Patterson y QasLtght 
ami Co. (1877b 3 Apw Cas 239 
(*) Iht4 

(0 Lang v. Quhome (1862), 31 Beav. 133, Btaru v KothweU (1887), 
16 Ch D. 416, 426, C. A, , 
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310. The reason why it is sufficient to show that the book or 
document is accessible is Iffiat the court draws an mferenoe that, 
if &e public had an opportunity of making the information therein 
contained part of the general stock of public knowledge, they did 
so. This inference may, however, be rebutted (ft), 

311. It is permissible to look at the intention of the publication 
as well as at the fact of the publication Thus, where a report of 
a commission had been drawn up but not in fact published, the 
information therein contained was held to be part of the public 
stock of knowledge, for as soon as the referees m the performance 
of their public duty had prepared their report, the matter of that 
report was public property, and the referee had no power to agree 
among themselves to treat any communication therem contained as 
confidential ( 1 ) On the other hand, a patent will not now be held 
to be invalid by reason only of the invention m respect of which 
the patent was granted, or any part thereof, having been published 
prior to the date of the patent (w), if the patentee proves to the 
satisfaction of the court that the publication was made without his 
knowledge and consent and that the matter published was derived 
or obtained from him, and, if he learned of the publication befoio 
the date of his application for the patent, that he applied for and 
obtained protection for his invention with all reasonable diligence 
after learning of the publication (n) 

There is a furthei remedial enactment in the case of a pai- 
ticular class of documents, namely, specifications There is no 
virtue m the document relied on as piior publication being a 
specification of another patent (o). On the contiary, an invention 


(ft) Thus, where it was proved that a single oopy of a book was sent to 
the Patent Office library, and when it arrived was through some error put, 
not upon the ordinary shelves, but in a room accessible to the public foi 
purposes other than reading and such that they would not expect to find 
A book there, and no information was given to the public that such a book 
was there or even existed at all in the catalogue or elsewhere, and wbcie 
those who were most interested m the subject had faded at ^1 material 
times to find the book or to find that such a book did m fact exist, .the 
court held that the inference was rebutted and that the information 
therein contained was not part of the public stock of knowledge (Phmpton 
V %iKer(1877). 6Ch D 412, C A) In Lang v Gwhowe (1862), 31 Beav 
133, Romiixi, M R , at p 135, said that as soon as a book is exposed for 
sale m a shop there is sufficient publication, but this statement has been 
inlierms said to go too far {PaUer$on v Gas Light and Coke Co (1877), J 
App Oas 239) 

(?) Patterson r Gas Light and Coke Co, swpra 

(in) An exception is also made in the case of a publication made in 
connection with and for the purposes of an industrial exhibition, see 
p 144, ante _ 

(•) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 41 (2) This 

f rovision reversed the law as laid down in Pickard and Ourrey v Prescott, 
1892] A C 263 

(o) Better Jlifewsie* (1862), lOH h Cas 117, Cornish v JEeens (1837), 
3 Rfatr (jj c) 570, compare LaVrence v Perry (1886), Dnffin, Patent 
Cases, 1884-6, 143, JUunte v Fostir (1843), 2 Wei. Pat Ca* 93. Hill 
V. Evane (1862), 4 De G J & P. 288, Fonng r, Femte (1864), 10 L T 
861. A tnovimonal specifieatlon does not become pobUo by abandon 
meat (Oa% ▼ Holden (I860), 8 C B (n a.) 666), unless it imparts suffi¬ 
cient infonnatum to the person subsequently working on it (Bmls v A (ifsen 
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covered by any patent applied for on or after the 1st day of January, 
1905 ,18 not to be deemed to have been anticipated by reason only 
of its publication in a specification left pursuant to an application 
made in the United Kingdom not less than fifty years before the 
date of the application for the patent, or of its publication in a 
provisional specification of any date not followed by a complete 
specification ip) 

312 The second question of fact to be determined—namely, as 
to whether what has been published anticipates the invention—is 
lather more difficult to answer in the case of prior publication than 
it IB m the case of pnor user, for, in the latter case, there are two 
machines or two processes which can be compared in actual piactice, 
while, in the former, the com t has to construe words and then come 
to the conclusion what knowledge those words would convey to a 
pubhc not knowing the present invention Even where the pnor 
document and the present s[fecification are identical in language, 
it does not follow that the court can without evidence interpret tlie 
fust as being an anticipation of the second For where there are 
words of art, that is technical terms, it does not follow that those 
words of ait bore the same meaning at the date of the prior 
publication as they did at the date of the specification. The 
true rule is if the terms of the pnor publication and the 
present specification are identical, and if it is not disputed that 
the terms of ait in one have the same meaning as the same 
terms used in the otliei, which from the lapse of time between 
the dates of the two documents may not always be the case, 
the court ought without evidence to determine that the fust 
publication anticipated the second But if, after construction and 
after the meaning of the parties in the two documents has been 
ascertained by the court, there is any difference between the two 
things w)iich may be essential or material to the invention, and 
which either party contends is essential, then the identity in 
substance of the two inventions described is a matter to be 
established by extrinsic evidence (q) But although extrinsic 
evidence may and often must be called, it is confined to evi¬ 
dence of what knowledge the prior document would have con¬ 
veyed to the mind of a person who had not the knowledge given 
by the present invention It is often very difficult for the moet 
honest minds to divest themselves of their present knowledge 
form a tiue opinion of what the prior document would have conveyf^ 
to them if they had not known what by this time they do know 
When the issue is that certain useful and sufficient information has 
been ^ven to the public, the evidenoe of mstructed and skilled men, 
conversant with the special literature, that no such information was 
in fact conveyed to their minds is far more to the point than 

(1868), 9 C3i App 429, considered in Fhmpion v. Mdedflmson (1876), 3 
Ch. D 691, Hutv Bvana (1862), 4 De Cr J & F 288) As to pro 
visional Bpecifloataon, see p 156, w$t 

(p) Patents and Designs Aot, 1907 (7 £dw 7, o. 29), s 41 (1) 

( 9 ) Betft T. Mencies (1862), 10 H L Cas 117 As to the admission of 
opuitons of experts as evidence, see title Evidence, Vol XIII, pp 480, 
4M 
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rndenee of other like instructed and skilled men, who, speaking 
with all the new light thrown on the subject, conclude now that the 
information was then sufficient (r). dnsCoiflk 


313 Assuming, howevei, that the court is satisfied that informa¬ 
tion would have been conveyed to the public, the question arises as 
to how much information is necessary to anticipate th^ invention 
The test is, did the document supply sufficient information to 
enable the public te make a machine or carry out a process, which 
machine or process, if made or earned out, would have in fact antici¬ 
pated the present invention ? The latter half of this test has been 
already discussed on the question of prior user(«) On the question 
of the sufficiency of the information the document must be as full 
and complete as a specification A bairen general description, 
though containing some suggestive information or involving some 
speculative theory, will not avoid for want of novelty a subsequent 
invention unless it is asceitamed that the antecedent publication 
involved the same amount of useful information (0 

314 It becomes, theiefoie, necessaty to inquire what is the 'i he test of 

test of sufficiency in a specification (a) »ufficiency 

In the first place, it is plain that the specification of a patent is PerBonx 
not addressed to people who are ignorant of the subject-matter It 
18 addressed to people who know something about it, and of these muBt he 
there are various kinds If it is a mechanical invention, there aie inteliigibio 
first of all the scientific classes, includmg scientific mechanicians 
of the first class, eminent engineers, then there are scientific 
mechanicians of the second class, managers of great manufactories, 
great employers of labour, persons who have studied mechanics— 
not to the same extent as the fust class, the scientific engineers, but 
still to a gieat extent—for the purpose of conducting manufactories 
of complicated and unusual machines, and who, therefore, must have 
made the subject a mattei of very considerable study, and this class 
includes loremen, lieing men of supeiior intelligence, who, like their 
masters, would be capable of invention, and, like the scientific 
engineers, would be able to find out what was meant even fregn 
slight hints, and still more from imperfect descriptions, and would 
be able to supplement, so as to succeed, even from a defective 
description, and, even moie than that, would be able to correct an 
erroneous description The other class cdnsists of the ordinary 
workman, using that amount of skill and intelligence which is fairly 
to be expected from him—not a careless man, but a careful man, 
though not possessing that great scientific knowledge or power of 
invention wlueh would enable him by himself, unaided, to supple¬ 
ment a defective description, or correct an erroneous description. 


(r) Von Hoyden v Neuetadt (1880). 42 L T 300. C A . per Jakxs, L J 
at p. 302 

(») See pp 142 et tea , anU 

(t) Sett* V Jlfeneiee (1862). 10 H L Caa 117 

(a) Tlie law is most clearly laid down by Jbssxx,. M R , in Phmfion v. 
MakoUneon (1876), 3 C!li D 631,668 As to provnaonal specification, see 
p 165, post As to complete epeeiflcatum, see p 168, post 
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Skht I. To be a good specification a specification must be intell^iible to the 
Intro* last-mentiODei class. It is a bad specification if the first two classes 
dnotoiy. only understand it, and if the third class does not (b). 

Combination 316 It follows from this statement of the law (o) that more than 
of iiources of prior document may be used to show anticipation, though no 
mforniatioQ. them by itself would do so, provided that the combmmg of 

the information therein contained does not require more than the 
ordinary intelligence of such a careful workman. On the other 
hand, if it requires a mosaic of extracts from annals and tieatises 
spread over a series of years to prove anticipation, it is not 
sufficient, for if it could be shown that a patentee had made his 
discovery by studying, collatmg, and applymg a number of facts 
disseminated in the pages of such works, his diligent study of such 
works would as much entitle him to the character of inventor as 
the diligent study of the works of nature would do(d). 

(ill) Utxltti/ 

mu 1 316 The first and most oidinary sense of the woid “ utility ” (e) 

ev^deMco/ commeiciul utility of the invention This has no direct 

good aubject 

mattar. ( 5 ) InPhmpfotiv 3falcoIm«<m(1876),3Ch D 631,atp 576, after enunciat¬ 

ing the piopoaition in the text, supra, Jessel, M R , goes on to emphasise 
the point that an insufficient speciflt ation is not made sufficient merely 
because someone supplemented or corrected a defect or an error “ This 
intelbgent workman, reading it for the first time, came to the con- 
elusion that what was an abstract, or a condensed statement, of the 
specification was wrong, and looking at the drawing he had sufficient 
intelhgence, as he describes it, but, as 1 should desenbe it, sufficient 
inventive power, to correct the mistake you must not mislead people 
by telhng them to do something wrong, and leaving them to find out the 
mistake Therefore, if this were really the meaning of the letterpress, 
then I think it is clearly insufficient, because it tells you to do something 
which cannot be done to make the thing useful, though he did, by his own 
intelligence, m looking at the drawing, find out what was required You 
must not give people mechanical problems and call them specifications 
You may set to a dozen engineers a raeohanical problem, and perhaps 
eleven out of the twelve will find it out, you may set to a dozen sedeoted 
w^ikmou a mechanical problem, and perhaps, of that dozen, three-fourtlis 
will find it out, but that is not the meamng of a sufficient specification 
' (upon the objection that the experts ought to have found out the 
error) 1 will assume that Mr Bramwell ought to have found it out, and 
I will assume that Mr Imray ought to have found it out, as well as Messrs 
Cowper, May and Hulse What then f That is not the class to which 
these things are addressed Supposing that these ^eat meohameal 
engineers had found it out» it would oiuy show that they had sufficient 
capacity to solve this mechanical problem, and no more ” (tbtd , at p 576 , 
see also Arkwnght v NsgMtngaie (1785), 1 Web Pat Cas 60 , Harmar v 
Pla^ (1809), Dav. Pat Css. 311, 318 , Stwg v De la Bus (1^28), 5 Buss 
321), ^7, Ofdiowauv Bleodon (1839), 1 Web Pat Cas 521,524, EOtoU 
v Aston (1840), 1 Web Pat Cas 222, 224, Bickford v Bhewes (1839), 1 
Web Pat Cas 214, Neilson v fiar/ord (1841), 1 Web Pat Cas 295, 
314, Gtbson and Campbell-r Stand (1841), 1 Web Pat Cas 627, 620, 
SouHitiS Coal and Iron Co v Neihon {1843}, 1 Web Pat Css 673,676, 
9 CL ft Fin 788, H L , Morion v Middleton (1863), 1 Maeph. <Ct. of 
Bess ) 713. 721. FoxweU v BoHook (1864). 10 L. T 144,. 147) 

(e) aeap 148, ante 

(djf Fda Rogdon v JiTewirfadt (1880), 14 Ch D 230, C, A,, as reported, 42 
lu T 300; Brinkm v- (1821), 4 B ft Aid 641 

(s) The word ** iiUlity i«i,«iagulsr}y unhappy tn its application in patent 
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effect on the validity of the patent. As has been seeb {/), the l 

commem^ atihty may be evidence of sufficient subject-matter, but 
bemg merely evidence it foUo\is that the absence thereof cannot be dttfitotyi 
pleaded as a bar in law to the validit} of the patent. 

Farther, it la to be noticed that ** utility’* eo nomiM does not Real t««t u 
occur in the Statute of Monopolies (g), and on that ground the real not 

test 18 that the thmg shall be new, not that it shall be useful, and 
the condition imposed by the statute {y) has been complied with 
when it has been proved to be new(/t) 

317 Want of utility is often used as a compendious and Want of 
inaccurate way of expressing two totally distinct grounds of utility a» a 
invalidity. For instance, suppose a patent is obtained for 
improving a gun-lock by means of a certain hole thiough which air ^ 
passes without powder, and suppose it turns out that the powder in 

fact passes through the hole with the air, it is often said that 
the invention is useless There is here a confusion of language, 
for, if the statement is analysed, the following projiOHition becomes 
clear —The passing of air without powder does not take place by 
the means described ev hyjtoth’Hi the passing of au without 
powdei by the means desciibed is the invention therefore the 
invention does not exist It is obviously meaningless to predicate 
of a non-exibting thing that it is either useful or useless 

It does not follow fiom this that a patent may not be invalid on 
the giound that the supposed invention is useless In the case 
referred to the patent was declaied invalid (t), but the looseness and 
inaccuracy of the plea is moie than a meie matter of words, for, 
unless the exact issue raised is undei stood, it is impossible to follow 
the reasons for which a patent is valid or the levetse 

318 The question at issue may be raised by two pleas, which fim of 
need not in the least be necessarily connected The fust is that of 

want of subject-mattei (/t) The subiecfc-rnatter of a patent must be LLjwu ** 
a new manufacture oi art (/) It follows, therefore, that if theie is matter, 
no new manufacture or art there is no subject-ieatter for a patent, 
and if m fact there is no invention, there can be o new art 

Tlie second plea by which the issue may be raised is tbal of Want of 
insufficiency, and it is in substance upon that jilea that most of the 
cases quoted in supjKirt of the plea of utility weie decided In the |,iui of 

----innutlicu iicy 

law It has three distinct meanings, and confusion is constantly being 
created by the looseness with which the word is used, sometimes m the 
ordinaiy sense, sometunes m highly technical senses quite unjustified liy 
ally denmtion to be found in a dictionary 
(/) See p 136, arUe 
(a) 21 Jao 1, c 3 

(ft) Lewis V Jtfarhng (1829), 10 B & C 22 “The condition therefore, 

18 that the thing shall be new, not that it shall be useful, and, although 
the question of utihty has sometimes been left to a jury, I think the con¬ 
dition imposed by the statute has been comphed with when it has been 
proved to be new,” per Parks, J , at p 28 
(«) Jfonton V Parker, (1814), Dav Pat Cas 327 
(ft) Advocated by Mr Webster after the remarks of Parks, B , ofl to flie 
possible objections to the plea of utihty, which were not taken at the bar, 
and were expressly left on that ground undecided {Morgan v Seaward 
(1836), 1 Web, Pat Cas 170, 197, n.). 

{I) See p. 134, ante. 
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instance above given there was something which does exist and 
which 18 useless, namely, the description of the means by which 
the invention was sought to be carried into effect Applying the 
test of sufficiency (m), no workman could make fiom the description 
in the specification a gun-lock having a hole through which only air 
would pass therefore the specification is insufficient and the 
patent is void (rn) Nor will the court entertain a discussion as to 
whether the patent can be made to work by other means, for this 
again is a confusion of language For ex Inijwtheai the invention 
described in the specification does not woik The question, there¬ 
fore, as to whether some other invention—possibly what the 
inventor thought he had described, but nevertheless other than that 
which in fact he has desciibed—will work, though possibly 
interesting, is wholly immaterial (n) 

319 Theie is anothei limitation in the Statute of Monopolies (») 
besides that of novelty, namely that expressed by the words “ so as 
also they be not contraiy to law noi mischievous to the State by 
laiMing prices of commodities at home oi hint of trade or gene¬ 
rally inconvenient (p),” and those inventions which are within thi-^ 
limitation have been called useless (p) Whatever name be applied 
to this class of inventions, the limitation ceitainly obtains, and 
no patent for an invention which is against public policy is valid 
For instance, a patent foi buighng a house would be invalid, for 
it would be absurd that one statute should lewaid persons for 
providing means of violating another {q) Theie is, however, a 
difference between violating and evading a law, and a patent 
for the purpose of evading a law is not necessai ily against public 
policy (?) 

Sect 2 — A-pplxcation foi a Patent 
Sub-Sect 1 —Applitafion 

320 An apiplication may be made for a patent by any person 
applying in the prescribed form («) 


(m) See p 169, poet 

[n) The ongin of tins confusion Ilea in an unfortunate expression of 
SirE Coke (3 Co Inst 184, where he lays down that it is a iiecessair 
ingredient in every patent that it shall have “ evidene utiUtna ”) Sir E 
Coke was using the word in a very different sense, and in that sense it 
may be used accurately, it awkwardly 

(a) 21 Jao 1, c 3, s 6 

( p) By Sit E Coke (3 Co Inst 184) The instance that he gives is no 
more fortunate than his expression, see note (n), supra BtreoVa Case 
(1673), 3 Co Inst 184, decided that a fulling mdl was useless, not because 
it did not do what the inventor described, but for the exactly contrary 
reason, namely, that it worked all too well and put out of employment 
many hand fullers, which was against pubhc policy, because it was ordaiued 
that man should full hats with hia hands Tlus view has in terms been 
overruled {BouUon v Bull (1795), 2 Hy B1 463), but the expression 
•* utihty ” has remained 
(f) Hindmaroh on Patents, p 142 
(r) Se Vatsey's Patent (ISM), 11 E P C 891,693 
(«) Patents and Designs^ct, 1907 (7 Edw 7, o 29), s I (1), (2), Patents 
Rules, 1908, r 6 (Statutory Rules and Orders, 1907, p 779) A pamphlet 
containing “ Instructions to Appheants ** may be obtamed at the Patent 
Office, 9;^ttthimptoa Buildings, Chanoery Lane, London Forms are 
provided, on one of which appboation must be made (Patent Office 
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In the case of a joint application it must be stated which of the 
applicants is or aie the true and first inventor or inventors (t). 

321 The applicant or applicants must make a declaration that 
he or they is or are in possession of an invention the title of 
which must be set out (a), and of which invention one or more 
of them claims to be the true and fiist inventor or inventors, and 
that to the best of his or their knowledge and belief the said 
invention is not m use by an\ other peison or persons (6) If the 
applicant is the legal representative of a person who has died pos¬ 
sessed of an invention (c) he must produce the usual evidence of his 
title at the Patent OflSce(d) 

When filled in, the form must be signed by the applicant or joint 
applicants —in the case of a firm by each member of the firm—and 
an addiess for service, being eitbei that of the applicant or his 
agent, must he provided (e) The Comptroller may subsequently 
require that this address shall be within the United Kingdom (y) 

322 Applications must be made at or to the Patent Office (jf) 
They may be sent through the postal), iii which case the rules 


Rules, 1908, i 10, Sched II, Forms, No 1—li> Form No 1 is not 
applicable to the case of a corporation , but a foreign coriioration may 
apply on Form 1a (Fe Sondfd Anonyme dv, Qfsntiaieur an Temple's Appltca- 
turn for a Patent (1896), 13 R P (! 64)) the distmction between the forms 
depends upon whether the application is lor a patent for an invention as 
opposed to one for an importation, and whether it is madem the ordinary 
way as opposed to one made under the special Internationa] and colonial 
procedure (see p 229, post), and whether it is made for a substantive 
patent or for one of addition (see p 206, post), or for a secret patent (see 
p 189, post) As to proceedings on application, see the text %nfrn 

(I) Patents Rules, 1908, Forms Nos 1—In, see Enoyclopeedia of 
Forms and Free edents, Vol X , pp 68 et seq For the numbers of those 
forms under the Patents Rules, 1908, see Eiicyclopspdia of Forms and 
Precedents, Vol XVI, pp 491 et seq , and see tbid, Vol XVI, pp 496, 
496 A patent cannot be granted where the true and first inventor refuses 
the grant (Wool, Htde aim Skin Syndteate v Riches (1902), 19 R P C 
127, per Kvatwicu, J , follow'ed m Re A amd B *« Anpltcaiton (1910), 28 
RPC 454) 

(a) Patents Rules, 1908, Foiras Nos 1—In For further particulars as 
to the title, see p 154, post 

(b) Patents Rules, 1908, Forms Nos 1—In 

(e) Patents and Des^ns Act, 1907 (7 Edw 7, c 29), s 43, Edmunds* 
Patent (1886), Gnffin, Patent Cases, 1884 6, 281 

(d) Patents Rules, 1908, r 11, and see p 129, aute 

le) Patents Rules, 1908. r 8 For forms of indorsement of addresf 
for service, see Enoyclopmdia of Forms and Precedents, Vol X , p 61 

(f) Patents Rules, 1908, r 8 The Comptroller General of Patents, 
Designs, and Trade Marks, and the exammers, officers and clerks of the 
Patent OfiBcc are appointed, and may be removed, by the Board of Trade, 
subject to the approval of the Treasury (Patents and Designs Act, 1907 
(7 Edw 7, o 29), s 63) The Comptrollcr-Gener^ carries on his duties at 
the Patent Office, 25, Southampton Buildings, Chanoeiy Lane, London, 
which IB provided by the Treasury (ibid , s 62 (1)) Tiie salary of the 
Comptroller-General is £1,600 per annum, and it, as well as the salaries of 
the other officials and staff of the Patent Office, are appointed by the 
Board of Trade with the concurrence of the Treasury (itna, s 63) 

(a) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 1 (2) They 
ahoidd be made to the Comptroller, Patent Office, 26, Southampton 
Buildings. Chancery Lane, London; see the Instructions to Applicants. 

ih) Patents Rules, 1908. r 7 
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siECT 2 concerning ihe ordiMiy nonrse of the post are observed (t\ or Uiej 
Implication mnv be left at the Patent Office In either case they are open^ 
for a and numbered in the order of their receipt at the Patent Office (k). 
Patent Certain fees aie payable upon the application (1) 

Fees 323. The application must be accompanied by two copies of 

Documents either the provisional or the complete specification (m) drawn up on 
the prescribed forms (n) Furthermore, where the Comptroller 
deems it desirable, he may require that suitable drawings be supplied 
with the specification, or at any time before the acceptance of the 
same, and such drawings are deemed to form part of the specifica¬ 
tion (o) The drawings must bear the name of the applicant, but 
no descriptive matter (a), save the requisite numbermg or other 
necessary identification marks, and a facsimile must be filed 
prepared on tracing cloth (h) The drawings must be delivered at 
the office with the specifications, or when required by the 
Comptroller(c), unless the applicant wishes the drawings of the 
provisional specification to be used for the complete specification, in 
which case he should give instructions to that effect (d) Where the 
invention is a chemical one the Comptroller may require typical 
samples and specimens to be furnished before the acceptance of the 
complete specification (c), and in duplicate, if so required (/) 

Sub-Sect 2 -Title 

Titis 324 Every specification, whether provisional or complete (g), 

commcnrint; must commence with a title (h), which title is embodied in the grant 
speoiacafon theiefore part of the patent 

(t) Patents Rules, 1908, r 7, and see title Post Office, pp 667 et stq , 
post 

(A.) Patents Rules, 1908, r 12 An application left at the Patent 
Office after office hours must bear the date of the following offioe day {B» 
Matthews and Strange's Application for a Patent (1910), 27 R P C 288) 

(l) Patents Rules, 1908, r 4, Sched I t e , appUcation with pro¬ 
visional specification only, £1, with complete specification, £4 Pees 
cannot be paid by cheque or money order, or in cash, but applicants must 
use the stamped forms For further information as to obtaining these 
forms, see the Instructions to Applicants, p .1 

(m) Patents and Designs Act, 1907 (7 Law 7, o 29), s 1 (3), Patents 
Rules, 1908, Forms Nos 1 —Id 

(n) Ibid , Forms Nos 2, 3 

( 0 ) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 2 (3) Copies of 
the instructions as to the preparation of drawings may be obtained from 
the Patent Office, and see Patents Rules, 1908, rr 19—25 (detailing 
requirements as to size, arrangement, paper, suitabihty for reproduction, 
delivery at the office etc ) 

(a) fbid , r 23 

(i>) lind , r 24 

(<q Patente and Designs Act 1907 (7 Edw 7, c 29), s 2 (3) 

((^ Patents Rules, 1908, r 26 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 2 (6), Patents 
Rnles 1908, r 36 

(f) Ibid , r 36 Certain formahties are required for the delivery of 
sutm samples and speounens (ibid) Queete whether, where the Comp- 
1 roller requires furtner samples, his decision is subject to an appeal to 
.1 law officer (Re J T J't Appj^ttons for Patents (1910), 28 R P C. 
b26) As to appeals to a law officer, see p 178, post 

(g) As to provisional spocifloation, see p 156, post As to oompleto 
specification, set p 158, post 

(h) Patents wo pesigns Afii, 1907 (7 EdW 7* C, Z9), a 2 (4), 



326 The title shoald give a fair g^w^deierii 
nature of the inveution. This obviously connOtee that mthitl 
certain lixoits it must net be too wide. For instanee, with regard 
to an invention consisting of an improved latiip, title for an 
improved method of lighting cities, towns and viUages," was held 
to be too vague (t) 

The objection that the title is too narrow and does not include 
the invention is more serious and may be fatal to the patent (k), 
because in this case there is no specification agreeing with the 
title (f) If the disagreement goes further and amounts to actual 
false suggestion, then a fen turn the patent may be held to be 
invalid (m). 

Mere vagueness in the title, not amounting to disagreement with 
the specification, and in the absence of fraud, is not a ground for 
avoiding the patent after it has once been gianted (n), and, as the 
s])ecihcatioii and the patent itself aie construed together (o), a 
title m itself defective may be cured by the specification (p) An 
objection that the title is defective may, howevei, be taken by the 
Crown befoie the granting of the patent, m acooi dance with statutory 
regulation'(g) 
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Sub-Sect 3 —IVoumonoZ Spenfimtton. 

326 The specification wdiich has to be lodged with the applica- 
tion IS of one of two kinds, provisional or complete, and then m general ami 
jmrposes are different and distinct. While the complete specifiea- p«>vwioiiai 
lion has a double object {>), namely, to furnish suflBcient and 


IS really a short siatenient of the invention Coal andiron Co v 

Veii«o»(1843), 1 Web Pat Caa 073, 678 , 9 Cl «r Fm 788, H L ) 

(i) Cochrane (Lord) v Smethurst (1810), 1 Stark 205 , see also Ganvpton 
V Benyon (1821), 6 Mooie (C P ), 71 , Felton v Oreaves (1829), 3 C oc P 
Oil , Derosney Favrts (1835), 2 Or M &. R 470, Cooky Peorcp (1843), 
S Q B 1044, NieleU v Uaslam (1844), 7 Man & G 378, Beard v 
EgeHon (1847), 2 Car & Kir 667 

(fe) Croll V Edge (1850), 9 C B 479, Oxley y Jlohlen (I860), 8 0 B 
(n s ) 666 

(?) Cook y Pearce, eupra, Campton v Benyon, supi a, TS y Metcalf 
(1817), 2 Stark 249, Batnbndge v Wtqley (1810), 1 Carp Pat Cas, 270 

(«») R V Wheeler (1819), 2 B & Aid 345, Bloxam v Elate (1825), 

I C & P 668 , (1827) 6 B & C 169 , Morgan y Seaward (1837), 2 M & W 
644 , Qihaon and Campbell y Brand (1841), 1 Wjeb. Pat Oas 627, 634 

(n) Cook y Pearce, supra, Niekeh v Uaslam, supra , Oxley v Uolden 
supra ^ Pirne v York Street Flax Bpmmvng Co (1892), 10 R P C 34, 

II L R Ir 3 (the last occasion on which the question of defective title 
was raised), see also Sa/ndow, Idd y Szalay (1906), 23 R P C 6, 14, 
II L (where it was held that it does not follow that the oompleU*' 
S})eciflcation does not include a detailed way of performing the invention 
set out m the provisional specification, although the latter is not meutioiieil 
in the complete specification) 

(o) Homblower v Boulton (1799), Dav Pat Cas 221, 230, Newton v 
Voucher (1851), 6 Exch 869, 866 , Neilson v Harford (1841), 8 M & W 
806, Oxley v. Holden, sumu, a* p 707 

(p) H^ V London Oas Inghi Co (1860), 6 H & N 312, hJccirio 
TeUgraph Co v Brett (1851), 10 C B 838, see Sandow, Ltd y htalayt 
supra 

(q) Patmits and Designs Act, 1907 (7 Edw 7, c 29), a 3 (2)i 

(r) Se>e p 159, post 
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Skit s oeirtain'<ll§K)imationpublic respecting wbat they ftre pro* 
Application hibited from doing whilst the privilege continues, and what they 
for a will be enabled to do after it has expired («), the provisional 

Patent specification has neither of these two objects in view, its object 

18 to disclose what the nature (t) of the invention is (v). 


ConiideratioQ 

KOTeming 

choice 

speciflciffioQ 


Pjovlsional 

piotectioM 


827 The choice which the applicant has to make is governed 
in practice by the following considerations — 

(1) If he leaves the complete specification witli^his application he 
runs no iisk of having his patent avoided on the ground of dis- 
conformity (a), and it may be to his commercial interest to have a 
patent granted with as little delay as possible, 

(2) If he leaves his provisional specification with his application, 
and if, by the time for leaving the complete specification, he has come 
to the conclusion that his invention is a failure, he need not go to 
the expense of lodging a complete specification Further, provisional 
protection is given to him during the period between the date of 
the application and the date of the sealing of the patent, during 
which period he may use and publish the invention without 
prejudice to Ins claim for a patent (f>) 


Description m 328 As with the title so with the jirovisional specification, a 

provimonai honest description must be given of the nature of the 

■peci ca ion jjjygntjojj jg manifest, however, that the provisional specifica¬ 
tion, though not BO full and detailed as the complete specification, is 
intended to be fuller and moie paiticular than the title A farther 
difference is also material As has been seen {(), a defective title may 
be cmed by the specification A provisional specification, on the 


(8) Macfmkmev Price (1816), 1 Stark 199, Young v Bosenthal dt Go 
(1884), I II P C 29, pel Gkove, J , at p 31, Allen v Duckett & Son (1893), 
lOR P C 397 

{t) A provisional specification must describe the nature of the mvention 
(Patents and Designs Act, 1907 (7 Edw 7, o 29), s 2(1)) 

(u) Before 1852, theie was no provision^ specification, and the 
latent was granted upon a condition that a spocification—that is, a 
document auswoimg to the present complete specification—should be 
enrolled m the Court of Chancery within a certain time Provided that 
he were not found out (and that amounted to saying, provided that he did 
not go outside his title, lor that was the only knowledge till his specifica¬ 
tion was enrolled that the law officers had) there was nothing to prevent a 
patentee from preparing a speoiiieatiou for a totally different mvention 
from that for which he hod apphed The object of the provisional specifi 
oation IS to prevent this very thing happening to the prejudice of another 
person who apphes betweeh the date of the apphoation and the leavii^ at 
the Patent Office of the complete sp^ification (Newcdl v Elliott and Olaaa 
(1864), lOJur (n s)964, Pewnv Bi&by (1866), 2 Ch App 127, Lueaay 
MitUr (1885), 2 R P (3 156, MoaeUy y Ttciorta Rubber Co (1887), 4 
R P C 241, Morgan dt Co v WindoverdCo (1887), 4 R P C 417,422, 
8 T L R 748, affirmed (1888), 6 R P C 296, C A , 4 T L R 426. 
Woodwardy Sanaum dt Co (1887), 4 R P C 166, C A , 66 L T 347. per 
Lopes, L J , Caaael Cold Extracting Co y Cyanide Gold Recovery Syndicate 
(1896), 12 R P C 232, 257, C A , Pneumatic Tyre Co v Leicester Pneu¬ 
matic Tyre and Automatic Valve Co (1899), 16 R P C 631, H L, per 
Lord Macnaohtbn, at p 641) 

(a) See p 161, post 

(b) Patents and Designs Act, 1907 (7 Edw 7, o 29), a 4 

(c) See p 165, ante 



Patents and 

other hand, cannot be used in aid of a dbni|lell apeeifi- Swt s 

cation for the purpose of explaining or enlargiug it, and if the A |yM<^«:^ii 
complete specification is vitiated for non-disclosure of the invention. At A ,, 

the whole patent is vitiated (d) PaAiftr 

329 In considering how a provisional specification should be MatteniolM 
drawn and what matters it should contain, it must be remembered ooiisidered in 
that, if there is variance, it will not be the provisional but the 
complete specification that will be vitiated (e), and consequently ^)4 |^i^uoq 
regard must be had to what the invention is at that time (/) 

Having ascertained that, a fair description of the invention must 
be given Where it is possible this should be given in writing, but 
sometimes it is propei, or even necessary to clearness of expression, 
to make use of diagrams or drawings, and, where this condition of 
things obtains, drawings should be employed (r/) Several points 
must be obseived in drawing the specification, howevei — 

(1) A description of the nature of the invention does not 
require a description of the manner in winch the same is to be 
performed (/»). 

(2) There is no obligation to entei into more detail than is 
necessary to give a fair description of the invention (t) 

(3) There is no obligation to restrict within the paiticulai 
limitations of a claim what is the invention (L) 

(4) Although the provisional specification is foi the above 
considerations wide and has a larger ambit than the complete 
specification, it must nevertheless be drawn with the utmost good 
faith (1) 



(d) Mackelcan V JiEennte (1862), 13 0 B (n s ) 62 

(e) Patents and Designs Act, 1907 (7 Edw' 7, c 29), s 6 (3), 8iddell v 

Vtekers (1888), 39 Ch D 92, 97, C A , Bailei/ v ItoberUon (1878), 3 App 
Cas 1055 , (.onsidered in Uorrocksv Stubbs (1886), 3 11 P C 221 , United 
Telephone Co v IJamson, Cox Walker & Co (1882), 21 Ch D 720 
Watling v Stevens (1886), Griflin, Patent ( ases, 1884-6, 240, Hutchison v 
Pattullo (1888), 5 B P C 351, Be Oauiard and Oibbs’ Patent, [I889J VV N 
60, C A For a senes ol forms applicable to various mvontions, see 
Encjclopsedia of Forms and Precedents, Vol X , pp '2, 64, 67 

(/) Moodward v Sansum do Co (1887), 4 R PC 166 , C A , 66 L T 

347 , British Dynamite Co v Krebs (1879), 1 Ooodeves Patent Cases, 88, 
H L , per Lord Cairvs, L C , at p 92 

(g) Macfarlane v Price (1816), 1 Stark 197 , Bhoxam v EUee (1825), 
1 C & P 658, 664 , Hastings v Biown (1853), 1 £ & B 460, 454 , Daw 

V (1867), L R 3 Eq 496, 600, n , and sec Patents and Designs Act, 
1907 (7 Rdw 7, c 29), s 2 Drawings are pait of the spccihoation ( Morgan 

V Seawaid (1835), 1 Web Pat Cas 167, 173, Morton v Middleton (1863), 

1 Maeph (Ct of Soss ) 718, 722), and may form a sufficient specihcation 
alone {Brunton v Hawkes (1820), 1 Carp Pat Cas 405, per Abbott, 
C J,atp 410, Foxwellv Bosiock 10 L T 144, Poupardv Fardell 

(1869), 18 W R 127) 

(h) United Telephone Co v Harrison, Cox-Walker db Co , euprOf at 
p 747, and see pp 159, 160, poet 

(t) Penn v Bwby (1866), 2 Ch App 127, per Lord Cuelmsfokd, L C i 
Pneumatie Tyre Co v East London Rubber Co (1896), 14 R. P C 77, 
98, 13 T L R 9", Moseley y Vietona Buhber Co (1887), 4 B P C 241, 


248,67 L T 142 

Ik) Instructions to Applicants, r 6 , see in Oaeeel Gold Extracting Co ▼. 
Cyanide CMd Recovery Syndicate (IS95), 12 R P C 232, C A, per 

Smith, L J , at p. 267 ^ , o 

(1) R V Arkwright (1795), 1 Web Pat Cas 64, Woodward v Sansum 
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AftD lM\rEMtIOKS. 

0>i' 

BWOT 9 ^ ^ Sttfi-Stadi' 4 —Complete Spenficatton. 

Application 830. tf no provisional specification is sent, the complete speeifi* 
for a cation mast accompany the form of application (m) Otherwise the 
P aten t applicant may leave the complete specification at any snbse^ent 
Time for time witbin SIX months from the date of the application (»). li^ere 

lodging application is made on the prescribed form (p) for an extension of 

^^iflc^tion. leaving the complete specification, the Comptroller most, 

^ payment of the prescribed fee(p), grant the extension of kme 

applied for, but not exceeding one month (q) 

Reference to 331. Where a complete specification is left after a provisional 
examiner specification, the Comptroller refers both to an examiner (r) 
UiBcrepaucy If the examiner reports that the invention particularly described 
'^oviBionai complete specifacation is not substantially the same as that 

arid compute which IS described in the provisional specification, the Comptroller 
specification, may — 

O) refuse to accept the complete specification until it has been 
amended to his satisfaction, or, 

(2) with consent of the applicant, cancel the provisional specifi¬ 
cation, and treat the application as having been made on the date 
at which the complete specihcation was left, and the application 
then has effect as if made on that date 

Additional Where the complete specification includes an invention not 
invtiitioum included in the provisional specification (s), the Comptroller may 
BpmhLuon allow the original application to proceed so far as the invention 
included both in the jirovisional and in the complete specification 
IS concerned, and tieat the claim for the additional invention 
included in the complete specification as an application for that inven¬ 
tion made on the date at which the complete specification was left (a) 

Vo (1887), 4 R P C 160, 178, 0 A , 66 L T 347, CartwngU v. 
AVmpr (1800), Goodeve’s Patent Oases, 112, Morgan v Seaward (IS2S), 
1 Web Pat Oas 167, per Aiderson, B , at p 174, NeiUan v Harford 
(1841), 8 M & W 806, Simpson v Holliday (1865), 12 L T 99 

Im) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 1 (3) 

(n) ibtd.s 5(1) If a complete specification is not left within BIX months 
or the extended time, if any, the application is deemed to be abandoned 
(i6(d, s 5 (2)) 

(o) Patents Rnles, 1908, r 27, Form No 6, Encyolopsedia of Forms 
and Precedents, Vol X , p 88 , and see ibid , VoL XVI, pp 492, 493 
In the ease of foreign patents, see Patents Rules, 1908, Form No 6, 
Enoyolopsedia of Forms and Precedents, Vol XVI, p 496 

(p) £2 (Patents Rules, 1908, Sched I ) 

(q) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 6 (1) 

(r) Ibid, s 6(1) For a senes of forms of complete sp^ifications 
apphoable to various inventions, see Encyolopaadia of Forms and 
Precedents, Vol X , pp 63, 65, 70 

(«} And the fact that two inventions are apphcable to or form parts of 
the same machme, apparatus, or process is not to be taken to prove that 
th( y constitute one invention (Patent Office Rules, 1908, r 13 (1)) The 
('omptroUer has entire discretion in deciding whether a speoifioation con¬ 
tains more than one invention, and the law officer does not nsually interfei'e 
with his decision {Be Z ’» Application for a Patent (1910), 27 R r C. 285). 
As to nppeals to a law officer, see p 178, poet 

(a) Patents and Designs Act, 1907 (7 Edw 7. o 29), s 6 (3) Where 
an apidicanA has pnt m two or more provisional specifications for cognate 
inventions, the Comptroller, if of opinion that they constitute a mngle 
invention, may^accept one specification and grant a single patent thereon 
(iiutl, a 16). >* ' 



PATSNTS AN3> lK^EIiTlC^ tfifi 

A patent <»Dnot be beld to be invalid on ilie ground t!mf%e ^ 

complete specifioation clmms a further or different invention to that AjRdleation 
contained m the provisional specification, if the invention therein Av A' 
claimed, so far as it is not contained in the provisional specifica. 
tion, was novel at the date when the complete apemfioation was put 
in, and the applicant was the first and true inventor thereof (i>). ^ 

382 As has been seen, the functions of the title and the pro- Fatuhonnc 
visional specification are merely to disclose the nature of the compiur 
invention (f) The function of the complete specification is to ■P***®™*''’*' 
furnish sufficient and certain information to the public respecting 
what they are prohibited from doing whilst the piivilege continues 
and what they will be enabled to do alter the privilege has expired (d). 

The complete specification must therefore particularly describe and 
ascertain the nature of the invention and the manner in which the 
same is to be performed (c). 

The essentials of the complete specification aie therofoie Enspriunii 
(1) sufficiency, (2) certainty, and (3) particularity 

333 It has long been held that the consideration foi a patent is sufhpicncy 
the good that the mventoi hiiiigs to the comnionw'ealth ( f), and that 
being so, if tlie inventor does npt divulge to the public what his 
invention is, so that, when the privilege expires, the public will be 
able to use the same, the consideiation fails, and the giant is theie- 
fore void 

The description may be in writing alone, or, where necessaiy sufticipnty m 
or expedient, it maybe accompanied by drawings It must be a «’i<arne>»« 
fair one, expressed in terms which are sufficiently clear to enable 
those to whom it is addressed to carry out the invention (y). 

The specification, however, is not addressed to those wholly 
ignorant of the art, but to a workman reasonably skilled in the 
ait (/i), and it IS such a workman who must be able to carry out the 
invention flora the description m the specification alone 

That being so, a question of fact arises iii each case as to what 
was the state of the ait at the date of the grant, and conse¬ 
quently whether the woikuian would be able fr''ra the knowledge 
he then possessed to carry out the invention from the description 
m the specification For it is not necessary to desciibe what the 
workman would know For instance, if it is necessary to use 
molten gold it would not be necessary to describe how the gold is 
to be put into a crucible and the crucible heated, because the 
workman would know how to do that, and so it may not be 

(b) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 42 As to an 
objection to a patent that it has been granted for more than one invention, 

p 170, pout 

(c) See pp 154 et seq , ante 

(d) Hindmarch on Patents, p 159 

(e) Patents and Designs Act, 1907 (7 Edw 7. <* 20), s 2 

(/) Jptwtch Oloikwor^a’ Case (1514), Godb 252, Dairy v Alhn (1602), 

Noy, 173 

(y) Maefarlane v Pneo (1816), 1 Stark 109; Bloxam v Elsfe (ISi'l), 

1 C. & P 558, 664 An ambi^ons specification will vitiate the palcnt 
(Brttisk Ore Ooneerdratum Syndtoat^, Ltd v MxneraU Separation, Ltd 
(1909), 27 B P C 33, per Lord Hambuht, at p 47, compare Linotype 
and Mat^inery, Ltd v Hopkw* (1010), ^7 I*. C, lOQ, l]2}i 

{h) See p 149, 
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necessary to state precisely all the former known parts of a machine 
and then apply them to tnose of the improvement, but on many 
occasions it may be su&cient to lefer generally to them So, also, in 
the instance of a common watch, it may be sufficient for the patentee 
to*'say—take a common watch and add or alter such and such parts, 
describing them (t) In the same way the specification may, and very 
often does, refer to another document, as to a former speciiication 

334 On the other hand, the desciiption must be sufficient for a 
workman not only to undei stand the geneial nature of the inven¬ 
tion, but also to carry it into effect (&) It theiefoie follows that 
if experiment is necessary m order to carry out the invention the 
specification is insufficient (1) 

A distinction must be here made between experiments which go 
to supplement the information contained m the specification and 
expeunients winch go to give necessary skill to the workman The 
necessity for the formei vitiates the patent, but the necessity for 
the latter does not The nature of the invention may be such that 
it can only be carried out by a skilled manipulator, and provided 
that a sufficient description is otherwise given the necessity foi 
piactice to acquire that skill does not vitiate the patent (m) 

335 Just as an insufficient description avoids a patent, so a 
dosciiption which actually misleads the public is equally fatal, and 
tlierefoie if a patentee mentions that as an essential ingredient in 
the iiatent article which is not so, noi even useful, and then by 
misleads the public, his patent will be void(«), and this will be so 
if a material statement in the specification is incorrect or untrue (o). 
Oil the other hand, although the specification must not describe a 
manner in which it is impossible to cairy out the invention, it is 
not necessary to describe every manner m which it is possible to 
carry it out (p) 

336 The description must, how'ever, be given with the utmost 
good faith (q) It is tlieiefore incumbent upon the inventor not 

(t) Haimnrv Plai/nc (1809), Dav Pat Cae 311,318 

Ijk) “ You must not sot people mecLunieal problems and call them 
specifiGations ” (Plimpton v (1876), 3 Ch D 631, per Jessfi , 

M R , at pp 676, 677, compare Watson, Laidlaw & Co, Ltd v Pott, 
Cohsfls and Willvimeon (1911), 28 R P 0 665, and see Vidal Byes 
Syndicate, Ltd v Levinstein, Ltd (1912), 29 K P C 246, C A, follow 
mg Simpson y Holliday (1866), L B 1 H L 315, per FLETCHUt 
Moulton, L J , at pp 269, 271, 272) 

(l) Plimpton y Malcolmson, supra. Turnery TYmter (1787), Dav Pat 
Cas 146, 164 For instance, wlieie fusion was necessaiy to one part of 
the invented process, and the specification directed heat to be continued 
until the effect was produced, it was held that the omission of any 
dueotion to fuse was fatal to the patent (Turner v Winter, supra) 

(m) Boulton y Bull ^1796), 2 Hy B1 463, 497, 498, Ssilson y Harford 
(1841) 1 Web Pat Cas 314 Plmpton y Malcolmaon, supra, at p 568, 
see Edison and Swan Electric Light Co v Holland (1888), i T L B 686, 
Bnhsh Dynamite Co y Krebs (1879), Goodevo’s Patent Cases, 88, 91 

in) Lewis y Marling (1829), 1 Web Pat Cas 493, 495 

(p) JfstUion y Harford (1841), 8 M & W 806, oompare "Z" Eleetrva 
Lamp Manufacturing Co , Lid y Marples, Leach Co (1910), 27 B P C 
per Plvtcuek Moulton, L T , at p 746 

(p) Bickford y Skeices (1837). 1 Web Pat Cas 211, 218 

(q) Lewis v Marling, sitpra^Sktp 496, Sturts y. De La Jtue (1828), 1 
Web Pat Caa 83 
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only to disclose a way of carrying out hia invention, but the nest 
way that he knows (r) Foi instance, whoie a patentee disclosed an 
invention whereby he made verdigris, and om the specification an 
ordinary workman could make verdigris, such method being other¬ 
wise good subject-matter for a patent, the patent Vras avoided 
when it was shown that he had not disclosed what he knew 
to be the fact and of what in piactice he had availed himself, 
namely, that an addition of nitric acid in the process made the 
production of verdigiis cheaper and quicker (a), and the principle 
IS Gained so far that where an inventor wrapped up, in the technical 
language of chemical recipes, salts known by common names uudei 
which they might have been puichased from an ordmaiy diuggist, 
and so misled the public into believing that the ingredients of his 
invention were complex chemical bodies instead of ordmaiy 
merchandise, the patent was held void (a) 

337 It follows flora this that, where he legitimately may do so, 
it IS the duty of the patentee to put into the complete specification 
any knowledge that he may have acquired after the provisional 
specification (b) 

Wheie, however, anything turns uiioii it the complete specifica¬ 
tion must conform with the piovisional(t) Ileie, again, it becomes 
a question of fact to be deteimined in each case 'J’he lule which 
governs the decision may be stated in the following way —Does the 
general description of the invention lu the provisional specification 
fairly foreshadow the paiticular impiovement di'scribed in the 
complete specification oi not?(d) It follows fiom this that if that 
which turns out to be an essential pait of the invention is not 
mentioned in the provisional specification the complete specific at lOii 
does not confoira (c) 

Sub-Sjsci 5 —Claims 

338 In Older that the public may have sulhcient and ceitaiii 
iiifoimatioii respecting what they are piohibited flora doing whilst 
the privilege continues(/), the patentee must pai' cularly describe 
and asceitain the natuie of his invention In oulei that, afUa 
the privilege is expired, the public may lie enabled to do what the 
[latentee has invented ( 7 ), he must paiticularly describe and ascei tain 
the manner m which the same is to be peifornied {h ), and the amlut 
of his invention must be circumsciibed by ddhmte clnims (i) 

(r) B V J.rfcwngiAt (1785), 1 Web Pat Cas 64,66, Turner v Winter 
(1787), 1 Web Pat Cas 77 

(«) Wood V Zimmer (1816), Holt (jj p ), 68 , BoviU v Moore (1816), 2 
Mar^ 211 

(а) Savory^ Price (1823), Ry &M 1 

(б) Crosaley v Beverley (1830), 1 Web Pat Cas 112, 117, Jonea v. 
Heaton (before 1841), 1 Web Pat Cas 404, n 

(c) See p 158, ante, and p 164, post 

id) Vtckera, Sons & Oo v 8iddell {18Q0), 15 App Can 490, Pen/i v. 
Bibby, Penn v Jack, Penn v Femie (1866), L It J Eq 308 
(e) NuttaU v Hargreaves, [1892] 1 Cb 21, C A 
if) See pp 128,129, ante 
(o) See p 159, ante 
(ft) Hmdmarch on Patents, p 159 
(«) Patents and Designs Act, 1907 (7 £dw. 7, c 29), s 2 
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S39 The meaning of the ivord “ claim ** is quite cleat, and 
\khat must he claimed is the invention That being bo, if the 
claiming clause in the specification claims less than the invention 
the patent will be useless and perhaps void In neither case will it 
give the palentee a monopoly for that w'hich he has invented, 
hr cause that has not been claimed as the invention It may also 
1)(> that, though the inventor has made a real invention, he may be 
miawaio of that to which his invention in fact is due, and, if he 
does not claim that particular thing, his invention has not been 
claimed and Ins jiatent is void(/i) 

If, on the othei hand, tlie claiming clause in the specification 
claims raoie than the invention, the patent will be void (f) 

340 As has been seen (in), it may be good subject-mattei of a 
jiateiit to invent a new combination of things pei se old, or to 
imjnovo a tiling ju i sc old, oi to invent something to be used 
in combination with something pvt sc old It may he expedient oi 
even nocessaiy to mention in the claiming clause of the specification 
something which, though not the invention itself nor pet se projxr 
subject-rnuttei of letleib patent, helps to explain the invention If 
the claiming clain-e is diafted so as to claim this thing pei sc, the 
])alent is clenil> bad, foi it claims something which is not the 
invi'ntion The mention, howevci, of such a thing m the claiming 
clause does not iitiate the jiatont Tlie old lule used to be that the 
claiming clause must clenilv distinguish that winch was old in the 
juocess 01 appalatus fiom that winch was new-, and only claim that 
which was now (a) Tins doctiine has, however, been consideiabh 
modified, and upon the nutlioiities it is now estabhslied that if the 
claiming clause does in tact claim the invention and does not claim 
an> thing tlial ih old jtn sc, the patent is not avoided because iii the 


Oi) Foi oxauiple, a patentee cliBcoiered tliat by beating certain 
cbi'uucah in a ilosed ictort, a certain valuable chemical product was the 
10811 It ho debciibed his mi thod accurately, and then claimed the piocess 
what he did not know was that the matenal of which the retorts wore 
ftwide was an essential to the process Tlie patent was held to be void 
(lUidi'nlie Awlin tind Soda FabiiK v La SoctSU Chtmtqne dea Usines du 
lih'ine (1897), 14 It P V 875) The matter may be looked at in two 
waj-^s—tither Die deseuption of the manner in which the invention is to bo 
]>erformcd and the nalme of it is msudicient, oi else the claim is for more 
than what in tact has been invented, that is to say, for the process when 
1 arned out m retorts other thau those made of the essential material, 
when in lact Dio invention cannot produce that which is claimed, on 
which ground the patent is equally void 

(0 For instance, where the patentee had discovered that certain alkahts 
and Scids when combined together would produce a good and useful 
cement, and the specification stated that other alkahes and acids would 
answer the purpose, it was held that if it was a claim of all acids and 
iilkRiios it wRs clearly bftd, afi there are some that would not answer thi’ 
purpose If it w as a claim of those only which would answer the purpose 
it was as clearly bad, in consequence of not stating those which would 
answer the puipose and distinguishing them from those that would not 
{Sieiens v KfaUnq (1S48), 2 Exch 772), and see Kelvin v Whyic, 
Thomson d Co (1907), 25 11 P C 177 ^ 

(w) See p 138, ante 

(n) See Kay v MarsliaU (1836), 2 Web Pat Cas 39, Kusherby v 
Duncan d Co (1908), 25 KP C 248, ^ 
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claumng clause that which is old is not distinguished ftom that 
which is new (o) 

This question is, however, always subject to one oveuiding 
essential the claim must not be ambiguous If it is ambiguous it is 
not a claim at all, for from the very meaiuug of the word “ claim ” 
it must, in order to be good, give siifiicieut and certain information 
to those to whom it is addressed as to wliat is claimed (p) 

341 A distinction must be made between two very dilTcrent 
things—first the purpose of the subjeet-mattei of the invention, and 
secondly the purpose to which the invention can be put If the hist 
fails the patent is voidC^y) Consequently, if the claiming clauso 
claims a purpose of the subject-matter of the invention which fails 
the patent is void (r) On the other hand, if a claim is made foi 
the purpose to which the invention, otheiwise propeily desciibed 
and claimed, may be put, the patent la not avoided merely because 
such purpose in fact fails (i) 

Sub Seci 0 —Vonstrudum o/ Spaijicatuyni 

342 The construction of specifications is foi the comt as a 
mattei of law (t) The oidmaiy canons of constuiction apply (») 
The ordinaiy meaning of the English language is applied OMOjit 
wheie words of art aio used, when it becomes a question of fact as 
to what meaning such woids bore at the time of the giant (i) 

(o) Brtttih United Shoe Machine!y Go , Lid v Fuskcll, Ltd (1908), 25 
RPC 831, followiuK Uamson v Anderston Foundry Co , Ltd (1870), 

1 App Cas 574, considenng Foxwdl v Bontoch (1804), 4 De G ,T &, Sm 
298, and see Lynch v PhiUipit (1909), 26 R P C 389 

(p) For instance, where a pateuteo had claimed a oombinaliou in ichino 
for clipping horses and it became a mateiial issue as to wlutlicr the 
invention maimod coasisted of foui suboidinate parts or not, it was luld 
that it was not sufficiently clearly claimed as such “I have read and 
le read with the greateit anxiety, the specification m the pieseiit case I 
• aunot find from beginning to end of it any senteueo oi any numbfr of 
sentences as to which by any reasonable interpretation you can say that 
they make a claim to a subordinate combination of thoe paiticular items 
as constituting m itself a novelty, a new manutoctu' a thing to be 
protected by tuo patent (Olarlf V Adie (1877), 2 App C is 315, jjer Lord 
Cairns, L C , at p 326) 

(g) See pp 134, 135, ante 

(r) See Stevens v Keating (1848), 2 Fxch 772, note (1), p 162, ante 

(s) For instance, where a patentee described and claimed a ceitairi 
metallic matenal, and claimed secondly “ the mdnufactuio of capsules of 
the new matenal,” wluch manufacture was admitted pe? se not to bo sub- 
jeot-maiter of a patent, it was held that this, being merely a tiaim to a 
particular use to which the invention would be imt, did not vitiate the 
intent {Netlaon V JleW* (1871), L R 5 II Ij 1) 

(1) Bovill V Pimm (1856), 11 Exoh 718, 740 Hills v London Gas- 
Light Co (1857), 27 li J (EX) 60, and see Clark v Adie (No 2) 
(1877), 2 App Cas 423, per Lord Blackburn, at p 436, Seedv Iliqgins 
(I860), 8 H L Cas 650, 661, British Dynamite Co v Krebs (1879), 
Goodeve’s Patent Cases, 88 

(u) See titles Deeds and Other Instruments, Vol X , pp 433 et seq, 
444 et seq , Evidence, Vol XIII , pp 429, 430. The practice of examin¬ 
ing and cross-examining expert witnesses as to the ooustruetion of speeifi* 
cations is irregular and preiudicial to proper tnal {Graphic Arts Co v 
Hunters, Ltd 0910). 27 R P C 677) 

(r) HiU V. Evans (1862), 4 Do G F & J 288 , Elliott v Turner (1845), 

2 C B. 446, Ex Ch , I^rosne v Fa*ns (1835), 1 Web Pat Cas 154, 
ifetlsonY Uarford (1841), 1 Web Pat Cas 331, 370, Walhngtan v. Da(« 
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flfCT * 343. The spocification is construed as a whole and the claiming 

Application clauses are not taken as isolated sentences, but are given the mean- 
for a mg which is a fair one considering their environment (a), which 

Patent includes not only the specification, but also the title (fe) The 

Construction provisional specification may be used for the purpose to which it is 
tvppiied to addressed, namely, to describe and ascertain the general natuie 
specification mveution ((), but it cannot be used to supply a defect in the 

complete specification (a) 

Effective Although redundant claims do not invalidate a patent (c), the 

result sought (^ij,miing clauses should if possible be construed so that each will 
bo effective, and accordingly an attempt will be made to construe 
them as claims for different things ( f) 

Construction 344 The specification is construed impaitiallv, neither for noi 
impanlaiiy the patentee {q) The couit \m 11 ceitainly not be astute 

(1852), 7 Excli 888, United Telephone Co v Bossano (1886), 3 R P C 295 
C A . 31 rh D m(i,Boyd\ Horrocls (1891), 9 R P C 77, H L , Patent 
Exploiintion, Ltd v S%emen8 Biotheia & Co, Ltd (1904), 21 R P C 541, 
549, H L , 860 title Dflds and Other Instruments, Vol X, p 449 
In considering the state of knowledge at the time when the patent w aa 
obtained antecedent specifications may be consulted (CoacAmanv Greener 
(1884), 1 R P C 197, 199, H L , Leeds Foige Co, Ltd v Detghton's 
Potent IHue and lube Co , Ltd (1902) 19 R P C 285, C A , see p 148, 
ante), but only in cases where the meaning of the specification is ambiguous 
and not clear (CVost^Mitu/cv Ntcefe (1889), 6 R P C 190, Jandus Are Lamp 
and Blertnc Co, Ltd v Johnson (1900) 17 R P U 361) Knouledge 
Biibsequenlly .icquired must not be applied {Ktnq Brown & Co v Anglo- 
American Brush Coiporntion (1892), 9 R P <! 313, H L p«rLord Watsov, 
at p 319 Nobel's Bjplosives Co, Ltd v Andenon (1894), II R P C 519, 
(’ A , per Lord Esiti r, M R , at p 523) 

(a) }iieilson v Unrfoid (1841), 1 ‘Web Pat Cas 295, 312, liussell v 
Cowley and Dixon (1835), 1 Web Pat Cas 467, 470, Edison and Swan 
United Electric Light Co y Woodhonse and Bawson (1887), 4 R P C 99, 
J07, C A , Edison Bell Phonogiaph Corpouition. Ltd y Smith arid Young 
(1894), HR P C 389, C A , per Lord Eshlr, M II, at p 395, Parkinson 
y Simon (1894), 11 R P C 493, C A , aflirraed (1895), 12 R P 0 403, 
II L , IngeisoU Seigennt Drill Co v Consolidated Pneumatic Tool Co , Ltd 
(1907), 25 RPC bl, H L,per Lord Loreburn, LC, at p 83 The 
proper way to read a spccifacation is not to read the claim hist, but, look 
ing at the whole instrument, to read the specification first to see what the 
patentee says ho has invented, and then to read the claim fairly to see 
whether he claims more th.an he desires to patent (Arnold v Bradbury 
(1871), 6 (Jh App 706, cited with approval m Edison Bell Phonograph 
Voiporaiion, Ltd v Smith and Young, supra, and followed m Tubes, Ltd 
V Perfeeta Seamless Steel Tube Co, Ltd (1900), 17 R P C 669) ITic 
court may not refer to a part of the specihcation struck out by amend 
ment (Lake y Botax Motor Accessories, Ltd (1911), 28 R P C 632, 638, 
0 A , following Hatter sley & Sons y Hodgson (1906), 23 R PC 192, C A ) 

(b) Oxley v Holden (1860), 8 C B (N s ) 666, Househill Coal and Iro^' 
Co V Neilson (1843), 1 Web Pat Cas 679, II L , Newton v Vaucher 
(1861), 6Exoh 895,864 

(<j) Parkinson v Simon (1894), 11 R P C 493, 502, C A 

(d) Mack clean v Bennie (1862), 13 C B (n 8 ) 52 

(e) WenhamOasCo v Champion Gas Lamp Co (189i),9R P C 49,56,C A 

if) Parkinson V Simon, (ISM), 11 R P C 493, 602, C A , and see 

Casid Gold Extracting Qo y Cyanide Gold Becovery Syndicate (1896), 12 
RPC 232, 267, C A , British United Shoe Maditnery Co, Ltd v 
Hugh Olakghtdn, Lid (1906), 23 R P C 321* 

(g) Stevens v Keating (1848), 2 Exch 772, at nisi pnns (1847), 2 Web 
Pat Cas 181, pei PoiiOpfCi, C B , at p 187, Dudgeon y Thompson (1877), 
3 App Caa 34,63 
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to construe it against a patentee (ft). This is Bometimes called a 
‘ benevolent ” mode of construction Perhaps that is not the best 
term to use, but it may be desciibed as construing a specification 
fairly, with a judicial anxiety to suppoit a really useful invention if 
,t can be suppoited on a reasonable constiuction of the patent. 
Beyond that the benevolent construction does not go(t). 

Sub-Sect 7 —Proccilnre 
(i ) Exarntnatton of Apjtluttfion 

346 The Comptrollei refeis every application to an examinei {D 
Tf the examiner repoits that the nature of the invention is not 
fairly desciibed, or that the application, specihcation, oi diawings 
have not been piepared in the piesciibed manner, oi that the title 
does not sufficiently indicate the subject-mattei of the invention, 
the Comptioller may refuse to accept the application or may 
requiie that the application, specification, or drawings be amended 
before he pioceeds with the application, and in the lattei case the 
application, if the Comptroller so diiects, bears date as fiom the 
time when the lequuement is complied with (/) Wheie the 
complete specihcation is left after a piovisional specification, the 
Comptroller refeia both specifications to an exaniiuei as stated 
above (vt) 

346 It IS the duty of the examiner to make an investigation 
foi the purpose of ascertaining whethei the invention claimed has 
been wholly or in pait claimed oi desciibed in any specification 
(othei than a piovisional specification not followed by a complete 
specification) published before the date of the application, and loft 

(h) Bickford V Slewes (1841), 1 Q B 938, Plimpton v Spiller (1877), 
6 Ch D 412, 422, 0 A , Otto v Linford (1882), 40 L T 35, 19, C A 

(i) Jltnks <& Son V Safetif Lighting Co (1876), 4 Oh D 007, per 
trssEi, M R, at p 612, and see Kimell v Cowleg and Dixon (1835) 1 
Web Pat Cas 457, Simpson v Uolhdny {ISbd), 12 L T 09, poi L(»rd 
Westbdrt, at p 100 , Ilairison v Andeislon Foundiy Co (1870), I 
\pp Cas 674,681, Cioppei v Smith (1884) 1 R P ( SI, 89,0 A , 20 
I'h D 700, cited with appioval in yientw) und Daimstuedler Lanolin 
lahrikv Richardson <& Co (1894), HR P 0 93,261,0 A . Ecedharnv 
Johnson & Co (1884), IR P C 49, per- Lindi > y, L ,) , at p 68 , Automatic 
lleigktng Machine Co v Knight (1889), b R P C 297, 307, C A The 
court will, so lar as is possible, constiue oveiy specification ivith eandoui 
{Sellersv Z>tc7i-m«(W (1850), 6 Evch 312,324, Tetley v Easton (1852), Mncr 
48, 74), and will endeavour to gi\e to the patentee the benefit of anv 
ambiguous expression (Edison Bdl Phonograph Corporation, Ltd v Smith 
0894), 11 R P C 389, 400, C A ), but tlio words “these our Letteis 
Patents shall be construed m the most beneficial sense for the advantagi 
ot the Patentee” do not mean that the language is to be strained in 
favour of the patentee, but that if hLS language can bo lauly construed so as 
to render his patent valid, it is to be so constiiicd (IJatlersley Sons v 
Uodgson (1906), 23 R P C 192, H L, per Lord Lini)L 1 -y, at p 203) 
Where a claim can be construed so as either to make a patent reasonable 
and sensible or to make it utterly absurd, the court will give effect to the 
former of the two readings (Plimpton v Spiller (1877), 6 Ch D 412, C A 
per Jessel, M R , at p 423 , followed in Westinghouse v Lancashire and 
Jorkshtre Bail Co (1884), 1 R P C 98, Haworth v Hardcastie (1834), 
1 AVeb Pat Cas 480, 486) 

(k) Patents and Designs Act, 1907 (7 Edw 7f c 29), s. ? (H 

(l) lbid,B 3 (2) 

(n») Ibid , s 0 ( 1 ) 
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pursuant to any application for a patent made in the United 
Kingdom within fifty years next before the date of the application (a). 
If the examiner finds that the invention has been completely 
anticipated, he may at once make a provisional report to that 
effect, and the Comptioiler may treat this as a final report (b) and 
refuse to giant the patent (c) 

When anticipation, either complete oi paitial, has been reported, 
the applicant must ho informed, and may, within two months, 
amend his specification so as to remove the objection (d) Theie- 
upon, if the Comptroller is satisfied that the objection has been 
removed, he must, in the absence of any other ground of objection, 
accept the specification (e) But, if when the applicant has been 
so infoimed and the time for amendment has expired, the Comp- 
tiollei IS not so satisfied, he must appoint a time foi hearing the 
applicant (J) 

347 The investigation thus provided for extends fuither, and 
nn invention may be held to have been anticipated even wheie the 
anticipation is contained in a specification deposited by another 
person at a later date than that on which the application which is 
being investigated was made, provided that such later specification 
18 deposited puisuant to an application which was made piioi to 
the application in qimstion (q), that is, the examinei’s repoitis not 
complete until it is no longei possible for any such specification in 
puisuance of a piioi application to be deposited If dining this 
period a latei specification is left at the Patent Office, which is 
found to anticipate the specification undei examination and to be 
in puisuance of a piioi application, then the applicant must be 
informed, and within two months must either inform the Coiiip- 
tiollei that he considers that no amendments are necessary, oi 
apply for leave to amend his specification by way of disclaimer, 
stating specifically what amendments, if any, he is prepaied to 
make in it to lemove the objection of anticipation If these 
amendments are satisfactoiy, the Comptiollei may allow them to 
be made; otheiwise he must give the applicant a heaiing (h) 

(a) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 7(1), Be Pat sons 
and Sioney’8 Application for a Patent (IdlO), 21 B P C 491 

(i>) Patents Kules, 1908, rr 29, 32 

(c) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 7 (4) 

(d) Ibid ,8 7 (2), Patents Rules, 1908, r 30 , the time may m proper 
cases be extended (Official Notice 16th November, 1909, Illustrated 
Official Journal (Patents), 17th Novcmbei, 1909), see note {g), p 209 
post 1 he amended specification must be m\ estigated in the same way 
as the onginal specification (Patents and Designs Act, 1907 (7 Edw 7, 
c 29). 8 7 (2)) 

(e) Ibtd .8 7 (3) 

U) Jbid,a 7(4), Pa< cuts Rules, 1908, r 31 As to the procedure befoi e 
and on the healing, see Official Notice, 16th November, 1909, and p 167, post 

ig) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 8 (1), (2) An 
application w piioi to another if the patent when granted would be of 
pnor date to the patent, granted pursuant to that other (ibtd ,8 8 ( 3 )) 
Ibid *8 8 , was directed not to como into force until ordered by the Board 
of Trade {tbtd , s 8 (4)) The order enforcing it was laid before Parliament 
on 18th and 19th November, 1908 

(h) Patents and Designs^Act, 1907 (7 Edw 7, o 29), s 8 (2). A* to the 
procedure on the hearmg, see p 167 , post. 
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348. A patent is not invalidated by a specification anticipa^ng 
il if such specification is fifty years old or more (i) 

Anticipation is no bar to the patent if the applicant can 
prove to the satisfaction of the court that the matter published 
was derived oi obtained from him and was published without his 
knowledge and consent, and, if he leaint of the publication befoie 
he made his application, that he applied for and obtained 
piotection for bis invention with all leasonable diligence after 
learning of the publication (/) 

349 Eeporth of examincis aie not in am case to be published 
01 open to public inspection, and are only liable to production or 
inspection in any legal proceeding if the court or officei having 
the power to oidor discoveiy certifies that such production oi 
inspection is desiiahlc m the mteiests of justice (A) 

(u ) Ifcamiff hrfote CompUoUe) 

350 On appointing a time foi the heaiing abo\c lefeircd to {D, 
the Comptroller must give the aiiplicant at least ten days’ notice of 
tlie appointment The applicant must, as soon as possible, notify 
the Comptroller whether oi not he desiies to be heard After the 
healing, or without a healing if the applicant has not attended oi 
lias notified liis desiie not to he heaid, unless the specification 
lias been amended to Ins satisfaction (;»). the Goniptiollei must 
(leteimine whether a refeience to piioi specifications ought to be 
made in the applicant’s specification by way of notice to tlie public, 
01 whethei in the event of the invention claimed liaviiig been wholly 
01 specifically claimed in an earliei specification, he should lefuse 
to giant a patent (re) 

Similar pioceduie pievails in relation to the extended investiga¬ 
tion above referred to(o) In this case, after the heaiing, oi without 
.1 healing if the applicant has not attended oi has notified his 
desne not to be lieaid, the Comptiollei must determine what 
leference, if any, to otlu t specifications ought to lie made in the 
applicant’s specihcation by way of notice to the pu die (p) 


Sbct f 

Appttetlioa 

f(rra 

Patent. 

IV hen 

miuciimtion 
IS no Iw 


Wliau repoiU 
niav be 
inspected 


Hearing aftei 
investigation 
us to previous 
spetihoations 


Hearing after 
e\l 1 iid^ 
iiuestigation 


(t) Patent and Designs Act, 1907 (7 Edw 7, c 29), 8 41 (1) 

\j) Ibid , 8 41 (2) 

{^) Ibid, 8 68, and see title Discovery, Inspection, and Inieh- 
ROGATOREES, Vol XI , pp 40, 43, 105 
(i) See p 166, ante, Pa ents and Designs Act, 1907 (7 Edw 7, c 29), 8 7 
(m) As to amendment of specification, see p 166, ante, and pp 170 el aeq , 
post 

{«) Patents and Designs Act, 1907 (7 Edw 7, c 29), 9 7 (4), Patents 
Rules, 1908, r 31, modified by Official Notice, 16th November, 1909 The 
lorm m which such reference to prior Bpecifications is to be made is ns 
follows —“ Reference has been directed in pursuance of section 7, sub¬ 
section 4, of the Patents and Designs Act, 1907, to specification No 
of ” (Patents Rules, 1908, r 32) Patents Rules, 1908, rr 30, 31 aie 
somewhat modified by Official Notice, 16th November, 1909 As to appeals 
to tho law officer, see p 178, post 

(o) See p 166, ante , Patents and Designs Act, 1907 (7 Edw 7, c 20), 

s 8 

ip) Ibid , 8 8 (2), Patents Rules, 1908, r 93 As to appeals to the law 
officer, see p 178, post 
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351. Generally, before exercising adversely to the applicant the 
discretionaly powers given to him by the statute or rules, the 
Comptiolloi must give ten da>s’ notice, oi such longer notice as he 
thinks lit, to the applicant, of the time when he mav be heaid 
personally oi by his agent befoie the Comptiollei (q) Within five 
days, milesH the Comptioller appoints a longer time, the applicant 
must notify m wilting to the Comptioller whether or not he intends 
to be lieaid(i) At any time the Comptioller may require the 
ajipliciint to attend hefoie him and make oial explanations or to 
submit a statement in >MitiDg within a time and with lespect to 
matteis notified by the Comptiollei (») 

The evidence at the hearing before the Comptroller is given bv 
statutoiy doclaiatioii in the absence of diiections to the contran, 
but the Cornptrollei has powei to oidei lud loce evidence to ho 
taken before liim (0 

The Comptiollei must notify Ins decision to all parties aftected (a) 
(m ) Poll era of Comjitrollcr 

352 (1) Wheie the exainmei reports that the nature of tho 
invention is not sufficiently disclosed and defined to enable him to 
make the investigation already lefeired to (ft), tho Comptroller nia} 
requiio amendment of the specification and drawings, or any ot 
them, and may diiect that the application shall beai such date sub¬ 
sequent to its oiiginal date, and not later than the date when the 
lequiiement is complied with, as lie may considei reasonably neces- 
saiy to give suflicieiit time foi the subsequent procedure relating 
to such application (r) 

(2) lie may, on lequest in wilting, correct any clerical erioi((0 

(3) He must give the applicant an opportunity of being heaid, 
if so lequiiod, wheiievei he intends to exeicise his discietionaiy 
powers adversely to the applicant(c) 

(4) He has powei to take diiections of tho law officers if he h 
indoubt 01 difficulty(^) 

(5) He mav loiu-ie to giant any patent for an in\entiou which he 
thinks would m use be contiaiy to law or luoiality {(j) 


{g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 73, Puteiifi 
Rules, 1908, r 102 As to poweis of the Comptroller generally, see tho 
text, infra 

(r) Patents Rules, 1908, r 103 

(») Ihtd , r 104 

{}) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77 

(a) Patents Rules, 1908,, 105 

lb) See p 165, ante, Patents and Designs Act, 1907 (7 Edw 7, c 29), 
« 7 (1) 

(c) Patents Rules, 1908, r 28 As to the powers of the Comptroller on 
the report of the examiner, see, further, pp 165, 166, on/« 

(d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 70 The request 
must be made on Form'No 30 (fee 6« ) (Patents Rules, 1908, r 96) 

(e) See the text, supra 

(/) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 74 

ig) Ibid , a. 76 He may refuse to grant a patent if m his opinion the 
invention is not withm tbe^eamng of the word “mtention” in ibtd , s 9^ 
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(6) A certificate purporting to be under the hand of the Compti oiler 
as to anything authorised by the statute is pumd facie evidence (/i) 

(7) He has a general power of amendment where no special 
provision is made, and also power to enlarge time and to dispense 
ttith evidence(t) 


Scot, s 


AppUoattoi 

fora 

Patent 


(iv ) Appeal from Complrolht's Vetmon 

353 An appeal (A.) lies to the law officer (/) from the decision When appp«i 
of the Comptroller in the following cases — 

(1) Where the Comptroller lefuses to accept an application or 
lequires an amendment in it (m), 

[2) Where the Comptioller lefuses to accept a complete specifica¬ 
tion (n), 

(8) Where the Comptroller decides to refuse the patent or to 
lequire the inseition of refeiences on the giound of anticipation by 
previous specifications (o) 

354 All such appeals must bo made on the piesciibcd forra(;)), rroccdure 
which must be filed within fourteen days of the decision, and a 

copy sent to the Law Officers’ Department (q), and, where there has 
been opposition, to the opponent or applicant, as the case may be (i) 

The law officer may examine witncssoss on oath and adinmistoi 
oaths for that puipobe(s), he may regulate the jiractice and 


(lie Cooper's Application for a Patent (1901), 19 11 P 0 53 , Pe Johnson's 
Application for a Patent {VMl), 19 11 P C 66) 

(ft) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 78 
(t) Patents Rules, 1908, rr 108, 109, 112 

(A,) The procedure m such appeals i'^ governed by the Law Officers’ Rules, 
ir 1—14 (Patents Rules, 1908, pp 77, 78, made m vntuo ot Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 40) 

(Z) 1 e, the Attorney Geneial or Solicitor General for England (ihul, 
B 93) The Attorney General is not a court, and no prohibition will he 
to him {Ex parte Simon (1888), 4 T L R 754, 0 A , and see lillo 
('KOWN Practice, Vol X,p 161) 

(nt) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 3 (3) 

(n) Ibid , s 6 (4) 

(0) Ibid , 8 7 (4) 

ip) Patents Rules, 1908, Foim No 4 (fee 13) 

iq) At the Roval Courts of Justice, London, by prepaid letter post if 
desiied (Law Officers’ Rules, ri 3, 14) 

(r) Law Officers’ Rules, rr 1—3 No apiwi^l may be eutcitained of 
which notice is not given within the above mentioned tune, unless by 
’eave obtained from 3ie law officer {ibid , r 5) Seven days’ notice of the 
liearmg must be given, but, by leave of the law officer, shorter notice mav 
be given {ibid r 6) As to the parties to be served with notice, see ibid , r 7 

(s) See Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77, Law 
Officers’ Rules, r 8 Attendance toi ciOss examination ot any perpoii 
who has made a declaiation in the matter in question may be ordere<l 
(ibtd , T 9) and conduct money must be tendered to witnesses lequned 
to attend for cross-examination (tfcwZ, r 10) As to do« umentary evideno*., 
Rce ibid , r 13 The law officer does not allow the cross exammation ot 
witnesses if there was ample opportunity for filing doclaiations at tlio 
heanng before the Comptroller {Be Pitt's Patent (1888), 6 R P C 34'{, 
346), nor does he allow further evidence to be ^ven except with reference 
to matters which have occurred since the heanng before the (Comptioller 
(Law Officers’ Rules, r 8 , EampUmv Facer (1887), Gnffln, Patent Cages, 
1888,13, ^ Cheesbiomh's PaZenZ (1884), Gnffln, Patent Cases, 1884 6, 
803) 
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355 If the examiner reports that the specification or drawings 
accompanying the application have not been prepared in the 
piesciibed mannei, the Comptroller may require that they be 
amended before he proceeds with the application (a) 

Where a peison making apphcatiou toi a patent has included in 
his specification more than one invention, the Comptroller mav 
retpiire or allow him to amend such specification and diawmgs, or 
any of them, so as to apply to one invention only, and the applicant 
may make application for a separate patent foi any invention 
excluded by such amendment(/) 

Wheie a complete specification is left aftei a piovisional specifica¬ 
tion, and the examiner reports that it has not been prepared in the 
prescribed mannoi, the Coniptrollei may refuse to accept the com¬ 
plete specification until it has been amended to his satisfaction (a) 
Sirridaily, if the examiner reports disconfoimity between the two 
specifications, the Comptroller mav refuse to accept the complete 
specification until it has been amended to his satisfaction {b) 


(11) it fmhtiue 0/ Apjilnaiit or ratenter 

RrqiiCht for 356 An applicant m.iy at any time, by request in wilting left at 
rmeadinent Pdtont Office, seek leave to amend his specification, including 
drawings forming pait theieof, by way of disclaimer (t), coirectioii, 


(/) Patents and Designs Act, 1007 (7 Edw 7, c 29), s 40, and see Law 
Officers’ Eules, rr 11, 12 

(m) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 3 (2) Drawings 
may be added by way ol araeudraent {Be Lamp's Patent (1890), 7 E P C 
469) As to the repoit of the exammei, see pp 165 et seq , ante 
(x) Patents Eules. 1908, i 13 (1) 

la) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 6 (2) 

. (b) [bid , s 6 (3) For further mstaneps (under ibid , ss 7,8) of amend 
lueut of specifications, see p 166, ante 
(c) A disclaimer stnkes out what nas been disclaimed, it cannot be read 
to explain the remainder of the specification {Tetley v Easton (1857) 
2 C li (n s ) 706 , see Jiateton V i>mith (1865), 11 II L Cas 223, vei 
Lord Westbury, at pp 242, 243 , Be Byland’k Patent (1888), 5 E P (.' 
1)65, following Seed V Z/ijgfwe (1860), 8 H L Cas 550) A disclaimer, the 
construction of which is not to be affected by any prefatory remaik 
{Canmvngton v Nuttall (1871), L E 5 II L 205), may be made after * 
judgment adverse to the validity of the patent has been pronounced 
(I><(r#STie V Paine (1835), 1 Web Pat Cas 158,166, Morgan v Seawaul 
(1838), 2 Carp Pat Cas 96 104), but a disclaimoi is only allowed 
to correct parts of the specification which aie neither matenal nor substan 
tial {B V MiU (1851), 14 Beav 312, per Eomillt, M E , at p 315) The 
power to amend ly disclaimer ought to bo exercised with great care and 
discTetton {B v MiU, supia), but m oases of doubt the amendment should 
be allowed {Be Bateman v 3foore’s JDtsolaimer (1854), Macr 116, Be 
Lahe'e Patent (1887), Gijffin, Patent Cases, 1888, 16) A disclaimei 
operatee from the date ot the patent and not from the date of the grantuis 
of the Application to amend (B v Mdl, swpra, questiomog Perry y Skwner 
(1887), 2 M & W 471, Lucas' Dwolamer (1854), Macr 235; Patents 
An4 Dowgiw Act, 1907 (7 f£dw 7, o 29), g 21 (7), seo4«d»ew <£ Cy v, 
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in 


or explanation (d), stating the nature of, and the reasons for, the 
proposed amendment (c) 

Kie request must be accompanied by a duly ceitified copy of the 
origmal specification and drawings, shoTiing in red ink the proposed 
amendment in such a way as to indicate clearly the alteration 
desired, and must be advertised (y) by publication of the lequest 
and the natuie of the proposed aiuendinent in the Illustiated 
Office Jouinal (Patents), and m such other manner, if any, as the 
Comptiollei may diiectt^) 

357 At anj time within one month fiom the fiist adveitisement 
any person may give notice at the Patent Office of opposition to 
the amendment (/i) Such notice must be on the pi escribed form 
and must be accompanied by an unstamped copy, which is trans¬ 
mitted by the Compti oiler to the person making the lequest as 
notice of the opposition (i) 

Within fourteen days after the expiiation of one month from the 
first adveitiseraeiit of the request for leave to amend, the opponent 
may leave at the Patent Office statutory declaiations in suppoit of 
Ins opposition, and, on doing so, must deliver to the applicant 
copies theieof (/.) If the opponent does not leave statutoi y declai a- 
tions, the applicant may, if he wishes, within two months fiom the 
date of the hist ad\eitisement of his lequest, leave at the Patent 

Vrosaley Biothera (1892), 9 R P C 165, C A , Stepney Spare Motor 
Wheel Co, Ltd v Ilall, [1911] 1 Ch 614) As to amendment by dis¬ 
claimer m mfnngomeiit actions, see pp 173, 210, poat 

(d) He Morgan’s Patent (1886), Gnffiu, Patent Cases, 1888, 17 'J'bo 
function of an explanation is to explain more oleaily the meaning of the 
patentee at the lime he patented the invention (22e Aahworth'a Patent 
(1886), Gnffin, Patent Cases, 1888, 6) It is not intended that the patentee 
should include subsequently obtained knowledge (Re Beck and Juattce’a 
Patent (1886), Griffin, Patent Cases, 1888, 10, see Ee Johnaon’a Patent 
(1896), 13 R PC 660) Cleiical eirors maybe corrected by amendment 
{Re Bubery’a Patent {1B31), 1 Web Pat Cas 649, n , Ee Ihamore 
ISBeav 638, Ee Eedmund'a Patent {1828), 1 Web Pat Cas 649, n , Ee 
Nickela' Patent (1841), 1 Web Pat Cas 660, J’leVa Patent {181Q), 
Johnson’s Patentees’ Manual, 169, 178, 2081, Ee Gure'a Patent (188^), 
26 Ch D 105), but the authority of the Master of the Rolls is not now 
necessary (Patents and Designs Act, 1907 (7 Ldw 7, c 29), s 70) 

(e) Ibid , s 21 (1) This provision does not apply when an action for 
intringeraent or proceeding before the court for the revocation of a 
patent is pending {ibvd , s 21 (8) , compare i5wf , s 22, and QiUelte Safety 
EazorCo ,Ltd v Oamage, Ltd (1909),26R P C 745, andseep 208,poat) 
As to such proceedings, see pp 210 d eeq , post Rut the subsequent com¬ 
mencement of proceedings does not depnve the Comptroller of jurisdiction 
to allow the amendment {Woolfe v AutomatiePicture Gallery, Ltd , [1903] 1 
Ch 18, C A ) A request for leave to amend (save under the Patents and 
Designs Act, 1907 (7 Edw 7, c 29), s 8 (2), and Patents Rules, 1908, 
r 33) must be made on Patents Form No 17 (Patents Rules, 1908, r 60), 
see Encycloptedia of Forms and Precedents, Vol X , p 89 Sufficient 
reasons must be given, see Be Morgan’a Patent {1888), Gnffin, Patent 
Cases, 1888, 17, NordenfeUt’a Patent (1887), Gnffin Patent Cases, 1888,18 

if) Patents and Designs Act, 1007 (7 Edw 7, o 20), s 21 (2) An amend 
ment not in accordance with the advertisement is not allowed (E v. 
A -<? (1888), 4 T L R 488) 

(fl) Patents Rules, 1908, rr 3, 60 ^ 

(a) Patents and Designs Act, 1907 (7 Edw 7. c 29), s 21 (2). 

(i) Ibid , s 21 (3), Patents Rules, 1908, r 61 (fee 10* ) 

(k) lindf r 62 n 
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Office statutoiy declarations in support of his application, and, on 
doing so, must deliver to the opponent copies thereof (i) 

The giving m of evidence bv the paities, in answer to the 
declarations above referred to, and the subsequent hearing by the 
Comptrollei are subject to the same rules as apply to the procedure 
on opposition to the grant of a patent (m) 

358 Where notice of ojiposition is given, the Compti oiler hears 
and decides the case (n) Wheie no notice is given, or the person 
so giving notice fails to appeal, the Comptrollei determines whether 
and subject to what conditions, if any, the amendment ought to be 
allowed (o) ^J'he docisiou of the Comptioller in either case is sub¬ 
ject to an appeal to the law officer (p), who, if lequiied, hears the 
pai ties and may make an oidei detenninmg whether and subject to 
what conditions, if any, the amendment ought to be allowed (</) 


Araendmenlt 
\N Inch cannot 
be allowed 


359 No amendment can be allowed by the Comptroller which 


(Z) Patents Rules, 1908, r 64 

(to) Jbul, n 61, 65, »ce tbid n 43, 45, 46, 47, aud as to opposition 
to the giant, see p 175, post 

(n) Patents aud Designs Act, 1907 (7 Edw 7, ( 29), s 21 (3) 

(o) Ibid , s 21 (4) 

(p) See pp 109, 178, atitf 

((/) Patonls and Designs Act, 1907 (7 Edw 7, c 29), s 21 (5) Con 
ditions aie usually inseited uuhss there aio exceptional (iicunistances 
(/ie lleaison’s Patent (1884) Ciilhn, Patent Cases, 1884 6, 309, Re 
Davies and Davies' Patent (1910), 28 U P C 50) The law officer may 
impose conditions that the applicant must pay the costs ot the apphcation 
in any event {Be Klaber and Steinberg's Patent, [1908J 1 Ch 847 , Be 
Chatwood's Patent (1899), R P C 370, Singer <& ilo v Stassen d 
Now (1884), 1 R P C 121,0 A , Be Westinghouse's Patent {IS85), Gnt&n, 
Patent Cases, 1884-6, 315), oi compel a patentee in an action ot 
infiingcinent who desiies to amend to pay all the costs up to the time of 
leave to amend being given {Winter v Baybut Madeley & Co (1884), 1 
R P C 76 , Be Gnulard and Gibb's Patent, [18S1] W N 211, Fusee Vesta 
('o v Bryant and May (1887), 4 R P 0 71 , 34 Ch D 468, Lang v 
4(1889), 6 T L R 16, 57, C A ), and, as a general rule, 
miina,, « S" AJiU ^'•St the amended sprcifioation is not to be leceivable lu 
‘’‘^’‘dirioiiTL, Vqx itAoa {Be Codd's Patent, Codd y Rmthy (1884), 1 
pending actv lu& Co (1887),4 R P C 377. C A , Bmy y 
uSirwrd'Oo v Stassen A" Son, supra), 
jiiid n Tiaf ^ 668, C A . may be oiderod not to bring any 

seeks leave to amen/i* iHicular persons {Be Uamson's 
'pLent ^853?" p^^‘«-^ontinuance of the patent 

{Medlock's the ' 

j)i lor 


eithei against 6he patent 

infringeit wiol to^ the ^’i ^ 

(1888). 38 Ch*^ D 38 p f 

I peff, n ”8, C A , Lana v IP/i (1865), Macr 
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would make the specihcation, as amended, claim an invention suh* 
stantially larger than or different from the invention claimed by 
the specification as it stood before the amendment {q) 

360 Where leave to amend is given, the applicant must, if the 
Comptroller so requires, and within a time to be limited by him, 
leave at the office a new specification and diawings as amended, to 
be piepared according to the Rules (;) 

The amendment must be adveitiaed forthwith by the Comptroller 
in the Illustrated Office Journal (Patents), and is deemed to form 
])art of the specification (s) 

361 Leave to amend is conclusive as to the right of the paity 
to make the amendment allowed, except m case of fraud (t) 

(ui) Under Order of Uoiat 

362 In an action for mfimgement (a) or in pioceedings befoie 
the court for i evocation of a patent (i), the court may make an oidei 


{q) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (0) I'ho 
amendment claimed should not bo too extensive aim's Patent (1891), 
8 II P C MeQamett'8 Application for a Patent P C 164, 

Be Crist’s AppZicrthon fora Potent (1903), 20 II P C 476), andsee Poxwelt 
V Bohtock (1864), 10 L T 144, Pe NordenfeldVs Patent (1887), tinflin, 
Patent Cases, 1888, 18, Ee Walker's Patent Giiihn, Patent Cases, 

1888, 22, Ee Sen ell's Patent (1888), 6 R P C 101,103, Eulsionv Smith 
(1866), 11 H L Cas 223,254, Ee Lucas'Disclatmer (I85i), Moot 234 , Zio 
Gnulard and Gibbs'Patent (1889) OR P C 218, C A , Heath v Frost's 
Patent (1886), Gnffin, Patent Cases, 1888,310, Ee Parkinson's Patent (1896), 
13 R P C 609, Ee Johnson's Patent (1896), 13 R P C 669, Ee Vidal's 
Potent (1898), 16 R P C 721 Such an amendment is void (Ex port* Sunon 
(1888), 4 T L R 764,0 A ), but it would seem that it such an amend* 
ment is made and allowed the decision of the Attorney General, in the 
absence of haud, is final and cannot be reviewed ( Moser v Marsden 
(1896) 13 R P C 24, H L ), and see note (1), p 169, ante 

(r) Patents Rules 1908, rr 6, 19—2.5, 66 

(«) Patents and Designs Aot, 1907 (7 Edw 7, c 29), s 21 (7) 1 e , the 
amended specification takes the place of the original sjieciflcation foi all 
purposes, and the patentee may lecover damages fo’ infringements tom- 
initted befoie the date of the amendment, provided tl 't he proves to tlie 
satisfaction of the court that his original claim was framed m good faltli 
and with reasonable skill and knowledge (ibid , s 23 , Wenham <fe Co v 
Carpenter, Todd & Co (1887), 5 R P C 68 , Ilopktnson v St James' and 
Pall MaU Electric Light Co (1893), 10 R P C 62 , British United Shoe 
Machinery Co v Fussel & Sons (1908), 25 R P*C 368) Similarly where 
it 18 sought to re amend an already amended speeificatiou, only the speci 
ficaticn as amended, not the onginal specification, is considered, as ui 
Uattersley and Jackson's Patent (I90i), 21 RPC 233 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 21 (7) Put it is 
no guarantee that the specification, even when amended, will not still 
invalidate the patent (Ee Deeley's Patent (1894), 12 K P C 65,192, C A ), 
and disconformity between an amended complete specification and the 
proYiBional specification is fatal to the vahdity of the patent, except as 
provided by Patents and Designs Act, 1907 (7 Edw 7, c 29), s 42 (Es 
Oaulard and Gibbs' PaterU (1890), 7 R P C 367, H L , Lane Fox v 
Kensington and Kniqhtsbndge Eleclrio Lighting Co (1892), 13 R P C 
221, 413, C A , [1892] 3 Ch 424, compare Moser-v Marsden, supra, 
see p 159, ante 

(a) See pp 210, , post , 

(b) “ Action or proceedings means action or proceedings before 
judgment (Cropper tfc Co v Smith (1884), 1 R P C 254, 28 Ch 1) 
148, Lawrence v Perry & Co (1885), 2 R P, C 179, llaslani di Co v. 
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Patent. 


Time for 
ncoeplancp 


KKtuision 


Nolieo hiiH 
n<l\Lrtisciiicnt 
of .iLLCJltulKC 


Effect of 
ac< eptaucc. 


allowing the patentee to amend his specification by way of 4i8. 
claimer in such manner and subject to such terms as the court thinks 
lit (r), but no such amendment may claim an invention substantially 
larger than or different from the invention claimed in the unamended 
specification (d) Notice of such proceedings must be given to the 
Coraptiollei, who has the right, and may be diiected, to appear and 
be heard {d) 

Where an older has been made by the couit the patentee must 
forthwith leave at the office an office copy of such order, together 
with the piesciibed foim, whereupon his specification is amended 
as directed by the oi der (c) 

Sdu-Sict 9 —Acreplance of Spenfirah'm 

363 Unless a complete specification is accepted within twelve 
mouths fiom the date of the application, the application, except 
where an appeal lias been lodged, becomes void, but wheie an 
ajipJifation is made for an extension of time for the acceptance 
of a complete specification, the Comptioller must, on payment 
of the piesciibed ieo{f), giant an extension of time to the extent 
applied foi, but not exceeding three months C^/) 

364 On the acceptance of a provisional or complete specification, 
the Com[)lrollei gives notice thereof to the applicant (h) He must 
adveitiHC the acceptance of every complete specification in the 
niuslialed Office Journal (Patents) (?), and, upon such acceptance 
of a complete specification, the application and specification or 
speciiications, with the diawings, if any, may be inspected at the 
Patent Ofiice (A) 

365 After his complete specification has been accepted and 
until the patent is finally sealed, or the time for its sealing has 
expiiod, tlie aj^jilicant has the same privileges and lights as if the 
patent had been sealed on the date of the acceptance of the com¬ 
plete specification, but he may not institute any proceeding for 
infringement until a patent has been granted to him(Z). 


Hall (1887), 6 R P C 1, 24), and for the meaning of “ action pendmg,” 
see Brooks & Co v Li/ceU’s Saddle and Motor Accessories Co (1904), 21 
RPC 651, [1904] 1 Ch 612 

(c) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 22, R S C, 
Old 63 V, r 23 , see Re GeipeVs Patent, [1903] 2 Ch 716 , Be Klaber and 
Steinbe7g's Patent, [1908] I Ch 847 , and see, further, pp 210 et sea, 
216, post 

(d) ,Patents and Designs Act, 1907 (7 Edw 7, c 29), s 22 

(e) 'Patents Rules, 1908, r 113 

if) £2 for each month or part of a month The apphcation should bo 
made in Patents Form No 7 (Patents Rules, 1908, r 37), see Encyolo- 
psBdia of Foiins and Pi ecedents, VoJ X , p 88, and see tbid, Vol XVI. 
pp 492. 493 

(o) Patonta and Designs Aot. 1907 (7 Edw 7, o 29), s 8 (5) 

(rt) Patents Rules, 1908,'r 38 

(i) Patents and Designs Aot, 1907 (7 Edw, 7, o 29), s 8, Patents Rules. 
1908, r 38 

(k) Patents and Designs Aot, 1907 (7 Edw 7, o 29), s 9, there is a fee 
ol Is (Patents Rules, 1908,T*S9. and Sohed. I ) 

(i) Patents and Designs Att, 1907 (7 Edw 7, c 29), a 10. 
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SacT, 3.— Grant of a Patent. 

Bub-SscT 1 —Oppattton to Qmnt 
(i) Who may (.tppose 

366 . Any person (m) may, within two months fiom the date 
of the advertisement of the acceptance of a complete specilicatiou, 
give notice at the Patent Office of opposition to the grant of the 
patent on one of four presciibed giouiids (a) 

The notice must be on the presciibed foim (o), and must state the 
grounds of opposition It must be signed by the opponent, and 
accompanied by a copy which the Comptiollei must send to the 
applicant But, if the opponent does not desne that the patent 
should be refused, but lueiely that the specification should be 
amended by disclaimer, oi limitation, he should send, oithei with, 
oi soon after, his notice of opposition, a wiitteu stateniont to that 
effect, indicating the general natuie of the amendmonts loquiied 
and any poitious of the earliei specilu ations which ho lelies upon 
as necessitating the amendments (p) 

(n ) Oiotiufts 0 / Opixmtioii 

367 Opposition to the giant of a jiatent oan only be found oil on 
one of the following giounds — 

(l) That the applicant obtained (u) the invention fioin the 
opponent (6), or from a pcison of whom ho is the legal utprosen- 

(m) B V Comptioller General of Patents, Ex parte Tomlinson 10 

K P C 233, C A , [1899] 1 Q h 909 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), s II (1) As to 
the grounds of opposition sco the t(it, tnfra 

(o) I e , Patents Form No 8 

(p) Patents Rules, 1908, r 40 

(o) Ihe words “obtained from the opponent ” m Palints Rules, 1908, 
r 41 (1), do not neccbsuiily imply fiaud, and hand is not netessarv 
to the proof It is not sulhtient to show that the invention has been 
handed to B from A through nuineioiis intermediate pnities, if li 
receives it m entire ignorance of the fact that it owes its oiigin to A 
(Ruling by the Comptiollei General, leported m 27 R P C Appendii., 
(1910 a)) 

(ft) See Patents and Designs Act, 1907 (7 bdw, ; t 27) s 11(1), 
Patents Rules, 1908, i 41 (1) This ground of oppos lion hiu<,ecded la 
Lott's Applicatum (1863), Johnson’s Reports, 108, cited Higgins and .foncs. 
Digest of the Law of Patents, 2nd ed , p 43, Maifailane's A pplttalion (1883), 
lohnson’s Reports, 168 , lie JilajshfilVs Apphcaium (18S8i, 6 R P (' 661 
Re Ortffin's Application for Pat nta (1888), 6 R P C 296, Re Sfuail 
Apphmtion for a Patent (1892), 9 R P C 452, Be Pnltison's Patents, 
Re Dvndon's Patent (1886), Giiffin, Patent ('asos, 1884-6, 29'i Wheie 
tlus ground of opposition is taken the apphcalioii may bo allowed, hut 
subject to terms, either granting the patent to the apjihcant and opponent 
jointly (Be Luke's Patent (1886), Griffin, Patent Cases, 1884-6, 294), oi 
granting the patent as an improvement of the invention of the opponent 
(Be Hoskins' Patent (1884), Griffin, Patent Cases, 1884-6, 291, Be 
Seaman's Patent (No 2) (1888), 5 R P C 279), or granting the patent to 
trustees for the applicant and ojiponent, e g ,m the cose of master and sti- 
\aut (Bussell's Patent (1S51), 2 De G & J 130, Re David rmd Woodley 
(1886), Gnffin, Patent Cases, 1888, 26), or on terms that the applicant shall 
assign a half share to the opponent (Be Evans and Otway's Patiwt (1884), 
Gnffin, Patent Cases, 1884-6, 279, Garthwaite's Patent (l^Sd), GnSin, 
Patent Cases. 1884-6, 284) The words of this "ground” do not apply 
to communications from abroad, and the source of such commumcotion w 
imuuttfMtial and cannot be investigated by the law offle-er (Be Edmunds 
patent (1886), Gnffin,. Patent Cases, 1884-6, 281, decided on the word# 
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Rfct 1 tative (r); and, in this case, statutory declarations in support of the 

Grant of a allegation mubt be left at the oihce within fourteen days after the 
P aten t. expiration of two months from the date of the advertisement of the 
acceptance of the complete specification, or such further time as the 
Comptroller may allow (d) 

(2) That the invention has been claimed (e) in a complete 
specification which is, or will be, of prior date to the patent the 
giant of which is opposed, other than a specification deposited pur¬ 
suant to an application made moie than fifty years before the date 
of application for the patent (/) 

(3) That the nature of the invention or the mannei in which it is 
to be performed is not sufficiently or fairly described and ascertained 
in the complete specification ( 9 ), and, in this case, the notice of 

" on the ground of the applicant having obtained the invention from 
him ” in tJie Patents, Designs, and Trade Marks Act, 1883 (46 & 47 Vict 
e 67), 8 11, followed m Ee Lake’s Patent (18SS), 6 R P C 416, and see 
Be Meurs Qerktn’s Application (1910), 27 R P C 66) 

(c) An assignee is not the legal representative and cannot be heard m 
oppoHition {Be Spiel's Patent (1888), 6 R P C 281), nor is the holder of a 
power of attorney {Be Edmunds’ Patent (1886), (xiiffln, Patent Cases, 
1884 6, 281) 

(d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (1) (a), Patents 
Rules, 1908, rr 41 (1), 42 If evidence is not so left, the opposition is 
deemed to be abandoned {ibid , r 41 (1)) 

(e) It 18 not enough if the invention is only described, it must be 
claimed in a prior siiet ideation {Be Von Jluch’s Application {188S),GiifRn, 
Patent Cases, 1888, 40, coinpaic Be Wadham’s Application for a Patent 
(1909), 27 R P C 172) 

(/) Patents and Designs Act, 1907 (7 Edw 7, c 39), s 11 (1) (b), see 
27 R P C Appendix (1910c), (1910 d) For the ruling of the Comptroller 
where the two applications arc concurrent, see ibid , 1910g The piior 
invention must be substantially the same as that of the apjihcant {Be 
Todd’s Application for a Patent (1892), 9 R P C 487, Be Thwaite’sAppli- 
taiion for a Patent {18^2), Q R P C 616, Be Daniels’ Application {1888), 
6 R P C 413, Be Aire and Colder’s Glass Dottle Works and Waller 
(1888), 5 R P (' 346, Be Wallis v Ratcliff's Application {1888), 5 R P C 
347, Be Webster’s Patent (1888), 6 R P C 163 Bailey's Patent {1886), 
Griffin, Patent Cases, 1884 6, 269 , Be Boult’s Applteahon for a Patent 
(1893), 10 R P C 276, Be Bridge’s Application for a Patent (1901), 18 
R*P C 251, and Bce Be Krupp ActiengeselUchaft Oermainawerft Applica- 
lion (1908), 25 R P C 809) An unimportant diiferenco is msuificient (IZa 
Haythomthwalie's Application for a Patent {1889), 7 R P C 70 , Be Hedges’ 
Application for a Patent (1895), 12 R P C 136 , Be Van Wye’s Applioniion 
for a Patent (1909), 26 R P C 490 and the law officers will not interfere 
in oases of controversy and difficulty {Re Lake’s Patent (1889), 6 R P C 
684) The law officers will inseit a disclaimtr clause if it is clear that 
there will bo a lepetition of a claim and li the public is likely to be misled 
{Ee Stelf h Patent {1891), 8 R P C 236, Re Cooper v Ford's Palent {1886), 
Griffin, Patent Cases, 1888,275 , Be Andeison and McKinneVs Application 
(18871 Gnffln, Patent Cases, 1888, 23. 25, Be Lorrain's Patents (1888), 5 
RPC 142, Ee Gozneu's Applaation (1888), 6 R P C 597, Re Htil’s 
Application (1888) 5 R P C 599) A disclaimer piotects both the former 
inventor and the new inventor by hnuting his claim {Re Hoffman's Patent 
(1890), 7 R P C 92), aud may be either general or special, but the law 
officers do not cncouiage the latter {Be Stefrs Patent, supra , Re Southwell 
and Head’s Patent (1899), 16 R P C 362 , JS!« Anderson McKvnneVs 
Applicainon, supra Be Sfelaff’s Application (1888), 6 RPC 484, Be 
Marsden’e Patent, No 2 (1896), 14 K P C 174, Broekxe’s Apphoaium 
(1908), 26 E P 0 113) 

{g) Patents and Designs A^, 1907 (7 Edw 7, o 29), s II (1) (c). Be 
J'rancti’ Apnheatwn for a Patent (1909), 27 R P C 86, Re Wadham’t 
Applieoetion for a Patent, supra. 
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fipposition should be accompanied by a written statement indicating 
m what 1 espects the invention is alleged to be insufficiently or unfairly Omrt t4 a 
described or ascertained (h) Patseni 

(4) That there is disconformity betuoen the invention claimed - 

in the complete specification and that described in the piovisional 
specification, and that the invention thus claimed in the complete 
specification forms the subject of an application made by the 
opponent m the interval between the leaving of the piovisional 
specification and the leaving of the complete specification (i), 


(ill) J^ocedure, and Power$ of Comptroller 

368 The opponent may (k), in any case, leave statutory declaia- Evidence in 
tions m support of his claim within fouiteen days aftei the support of 
expnation of the two months from the date of the advertisement 

of the acceptance of the complete specification (1) The applicant pv^deuce 
may within fourteen days leave declaiations in answei, and the »»replj 
opponent may reply in the same wav, provided that his declaiations 
aie confined to matters strictly m reply {m) Where the opponent 
does not exeicise his right of leaving such declarations, the appli¬ 
cant may leave statutoiy declaiations in suppoit of his ajiplicatioii 
within thiee months fiom the date of the adveitisement of the 
acceptance of his complete specification (n) Thereupon, and within 
fourteen days, the opponent may leave declarations in answei, and 
the applicant in this case has the light of reply within fourteen 
days, piovided that his declarations aie likewise confined to matters 
strictly in reply («) 

Wheie a party leaves statutoiy declaiations undei the rules, he 
must deliver copies to the other party (h) 

No furthei evidence may be left except by leave or KHpusition of 
the Comptroller (c) 

369 On the completion of the evidence, oi whenevei he sees iipanng 
fit, the Comptrollei appoints a time foi the heaiing of the case, 
giving the parties at least ten days’ notice (d) 


(&) Patents Rules, 1908, r 41 (2) ' 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 11 (1) (d), see 
27 R P C Appendix (1910 a), Se Ji ihonii’ Applteahm for a PaUnt 
(1892), OR P C 512, n , Re Hudson’s Application for a Patent (I90i), 2 J 
RPC 218 To succeed on this ground th«ie must be discontormity , 
the mere development of what is claimed in the provisional specifloatuni 
does not vitiate the patent (Re Birt's Applusatton for a Patent (1892), 
9 R P C 489, Re Edwards’ Patent (lH'Ji), 11 R P 0 461, Re Miliar 
and Hiller's Application for a Patent (1898), 15 R P C 718) 

(k) If the opposition is on the first “ CTound ” leferred to at pp 176,176, 
ante, statutory declarations must be left by the opponent (Patents Ruh 
1908, r 42) 

(l) Ibid 

(m) Ibid , T 43 

(n) Ibid , r 44 

(o) Ibid. r 45 

(6) Ibid, TV 42—45 Tlic statutory declarations are left at the Palcnf 
Office (ibid) 

(o) Ibid, r 46 

(d) /bid, r 47 If they do not desire to be beard they must as soon na 
possible notify the Comptroller to that effect If they desu-e to be heard, 
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8 «ot 1 After hearmj^ the party or parties desirous o! being beard, or, i! 

Ohrantofa neither party desires to be heard, then without a hearing, the 
Patent Comptroller decides the case(e) and notifies hia decision to the 
parties (/). 

(iv ) Jppeal to Law Officer 

Appeil to law 370 The decision of the Comptroller is subject to appeal to 
oihoei law officer, t\ho, if required, hears the paities, if the opponent 

iri in his opinion a person entitled to be heard m opposition to the 
giant of the patent (j/), and decides the case(/i) 

Scb-SloT 2 —Making the Orant 

Time for 371 If theie is no opposition, or if, upon opposition, the case has 

ceahiig jjfcn deterinined in favour of the applicant, and if he has left at the 
I'atent Office the prescribed foiui, duly stamped, requesting that his 
patent may he sealed (i), the Comptroller causes the patent to be 
sealed as soon ns may bo with the seal of the Office (A) A patent 
(riniiot, however, he sealed afUu the expiration of filtoen months 
from the date of application, except m tlie following cases — 
rx<(ptioim to (1) Whole the Comptiollei has allovted an extension of time 
gmeialruL within wliicli a complete specitication may be left or accepted, a 
further extension of tour months aftei the fifteen months is allowed 
lor the sealing of the patent {1) 

(2) Wiieie the sealing is delayed by an appeal to the law officer 

they must loavo Patents Form No 9 at the Patent Office , and, if either 
paity intends to ictci to any publication (other than the specification) 
which lias not been mentioned in the statutory declarations, he must give 
live days’ notice and supply details of the publication both to the Coinp- 
tioller and to the other party (Patent fiulcs, 1908, r 47) 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s H (2) The 
Domptroller may take any prior specification into consideration, although 
it IS not raised as a ground of opposition (Be Hughes and Kennaugh'a 
Application for a Patent (1910), 27 ft P C 281) 

(/) Patents Rules, 1908, r 47 Tlie Comptioller may award costs (Be 
Andetton's Patent (1885), Griffin, Patent Cases, 1888, 26) 

(g) It 18 not eveiyone who can of right oppose the grant of a patent, it 
is a matter m every case for the law officer to decide, but he allows anyone 
whd either directly as owner or assignee or otherwise is interested in show¬ 
ing that the giant would include an earlier patent (Be Meyer'a Applt- 
icition for a Patent (1899), 16 li P C 526, B v Comptroller General of 
Patents, Bx paiie Tomlinson (1899), 16 ll P C 233, C A , [1899] 1 Q B 
909, compare ife Btttjsfoto’s Patent (1888), 6 R P C 286, Be Macevoy'a 
Patent (1888), 5 B. P C 285, ZTooAAam’e Puicnf (1888), Griffin, Patent 
Cases, 1888, 32) A patent agent is not so interested (Be Heath and 
FrosVa Patent (1886), Griffin, Patent Cases, 1884-6, 288 , Be Lake's Patent 
(1888), Giiffin, Patent Cases, 1888, 35, Be Hookham’a Patent, supra) 
As to patent agents, see jip 230 ct teq .jwat 

(h) Patents and Designs Act, 1907 (7 Edw 7, c 29), a 11 (3) The law 
officer may obtain the assistance of an expert (tbtd ) As to procedure, 
see Law Officers’ Rules, Patents Rules, 1908, pp 77, 78, and see p 177, 
ante 

(i) Patents Rules, 1908, r 48 . fee £1 The form of apphoation is Patents 
Form Ro 10, see Encyclopaedia of Forms and Precedents, Vol X,p 168 

(A) Patents and DesiMis Act, 1907 (7 Edw 7, o 29), 8 12 (1), (2) For 
the form of grant, see Encyclopaedia of Forms and Precedents, VoL X, 
p 167 , imd see tbid, Vol XVI, p 494, and for form of gtant of patent 
of addition, see liid, p 499 

H) Patents and Designs Aci;. 1907 (7 Edw 7, o. 29), s 12 (2) (a). 
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or by opposition to the grant of the patent, it rests with the law * 

officer to direct the time at which the patent may be sealed (m) Clruilvif a 

(3) Where the patent is granted to the legal repiesentative of an FatasA, 
applicant who has died before the evpiration of the tune which 

would otherwise be allowed for sealing the patent, the patent may be 
sealed at any time within twelve months from the date of his death (nX 

(4) Where, in consequence of the neglect or faihue of the 
applicant to pay any fee, a patent cannot be sealed within the period 
allowed, the applicant may apply to the Comptroller (o), who may 
grant an extension, not exceeding three months (p) 

(6) Where a patent is lost or destroyed, or its non-pioduction is 
accounted for, the Comptroller may seal a duplicate (q) 

372 Except as otherwise expressly piovided, a patent must be Dale of 
dated and sealed as of the date of the application; but no pro- 
ceedmgs can be taken in respect of an infringement committed 
before the complete specification was published (/) 

373 A patent sealed with the seal of the Patent Office has the Validity ot 
same effect as if it were sealed with the Great Seal of the United 
Kingdom, and has effect throughout the United Kingdom and tlie 

Isle of Man («) 

A patent is to be granted for one mvontion only, but when once 
it has been granted no one can m any legal proceeding laise llie 
objection that it baa been gianted for more than one invention (/) 

A patent granted to the tiue and first inventoi cannot be invali¬ 
dated by an application in fiaudof him oi by piovisional protection 
obtained thereon (#<) 

Sect. 4 —Register of Patents 
Sub-Sect 1 ,—Matters linteied m Jiegider 

374 A book called the Eogister of Patents is kept at the Patent Entrie* on 

Office (a), and in it aie entered— legwter 

(l) The names (a), addiesses (a), and callings (h) of giantees of 
patents; 

(m) Patents and Designs Act, 1907 (7 E(iw 7,0 29), s 12(2) (b) The 
opposition must be the cause of the delay Where theie is opposition, hut 
the cause of delay is theapphcant’scarelessnoss, the law officer may refuse 
to seal the patent {Ee A and B's Appliration for a Patent (1890), 11 
R P C 63 , Be A B's Appltcaiton for a Patent (1902), 19 R P C 560) 

(n) Patents and Designs Act, 1007 (7 Edw 7, c 20), s 12 (2) (c) 

(o, Patents Rules, 1908, r 48 Th< application should bo made on 
Patents Rules, 1908, Form No 11, and the fee is £2 for each month or part 
of a month apphed for 

(p) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 12 (2) (d) 

\q) Ibid, B 44 

(r) Ibtd,H. 13, and seep 216, post A Convention application (seep 229, 

? i 08 t) IB entered on the Register as dated of the date on which the first 
oreign application was made (Patents Rules, 1908, r 83) As to the 
Register, see the text, infra 

(«) Patents and Designs Act, 1907 (7 Edw 7, c 29), 8 14(1) As to 
grants under the Great Seal, see title Constitutional Law, Vol VI, 
pp, 470 etseq 

(t) Patents and Designs Act, 1907 (7 Edw. 7, o. 29), s 14 (2), 

(«) Ibid , 8 16 (1), and see p 169, ante. 

(a) Ibid.e 28(1). (2) 

(6) Patents Ruies» 1908, r 82. 
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(2) The title of the invention (c); 

(8) The date of the patent (r), 

(4) The date of the grant (c), 

(6) The addrehs for service of the grantee (c); 

(0) Notiticationsof assignments and of transmisbions ofpatent8(d), 
of licences under patents (c), and of amendments, extensions and 
ie\ocation8 of patents ) , 

(7) Other matters affecting the \alidity or piopnetoiship of 
patents, for example, subsequent proprietorship, notice of interest, 
notification of documents of title (g) , 

(H) The date of the payment of renewal fee8(/t), and 

(9) Notifications of failure to pay feeB(t) 

No notice of any trust, e\piessed, implied, orconstiuctive, can be 
cnteied in the Register {j) 

SuB-SkCT 2 —('{/rredion and Becttfiiation 

375 If the jiatciitee has altered his address or his addiess for 
service, he should notify the Comptiollei on the prescribed foim 
The Comptiollei must then cause the Register to be altered 
accoidingly, hut he may lequiie that the altered address be in the 
I'tilted Kingdom (k) 

'I'lio Comptiollei may on a lequest in wilting accompanied by the 
pi escribed fee coirect any clerical eiioi in the Register {D 

376 Any peison who consideis himself aggrieved (?«) by the non- 
inseition in, oi omission fiom, the Register of any entry, or by any 
entiy made without sufhcient cause, or by any entiy wiongly 
lomainmg on the Register, or by any eiror or defect in any entry, 
may apply to the couit in the prescribed manner (n), and the court 
may make an older foi making, expunging, or varying the entry 
complained of (o), and may decide any question that it may be 
expedient to decide in connection with such rectification of the 
Rc'gistei Foiii davs’ notice of such application must be given to 

(c) Patents Rules, 1908, i 82 

(d) See p 186, post 
f,e) See p 192, post 

if) Patents Rules, 1908, r 91, and see the text, tnfra, and see pp 199, 
206 et8e<j, post A special foim {Patents Form No 29, fee lOs , see 
Encyclopaedia of Forms and Pieoedents, Vol X , p 171, and see ibid , 
Vol X VI, p 494) IS provided for the use of those who wish to enter 
a iiotiileation of any document affectmg the proprietorship of a patent 
{g) Patents Rules, 1908, r 91, see Patents Form No 28, Encyclo- 
pcedia of Forms and Precedents, Vol XVI, p 499 (application to register 
notice of interest) 

(k) Patents Rules, 1908, r 92 
(«) Ibid , r 93 

(j) Patents and Designs Act. 1907 (7 Edw 7, c 29), s 66 But any 
document affecting the proprietorship of a patent may be registered 
{SiewaH v Casey (1891), 9 R P C 9, C A , [1002] 1 Ch 104), see the 
text, supra, and, as to assignment of patents, see pp 183 et sea , post 
{k) Patents Rules, 1908, r 84 

(I) Patents and Designs Act, 1907 (7 Edw 7, o 29), B 70 (c) 

(m) A person a^neved may be the purchaser of a share of a patent 
another share of whioh has been entered on an assignment by a bankrupt 
(i?f Manning's Patent (1902), 20 R P C 74) 

(n) Patents afad Designs Act, 1907 (7 Edw 7* o 29), s. 72 (1) 

(•) 72(1). (2) 
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ilie Comptroller, who has the i ight and may be directed to appear (/»). 
The order must direct that notice of the rectihcatiou shall be served 
on the Comptroller in the piescnbed manner, who must then rectify 
the Register accordingly (q) 


SirB-!:?Lcl 3 —fnsjtectioti and Coi’tea 

377 The Register is open to the inspection of the public when¬ 
ever the othce is open to the public (/), unless it is roijuiied fol 
official use (s) 

Cei tified copies, sealed with the seal of the Patent Office, of auv 
enti> in the register must be given to any perboii lequirmg the saino 
on jiayment of the presciibed fee(0 

Suu-Slcf 4 —Ikyfitn ua Eitdime 

378 The Register is pnind facie evidence of any mattei'i diioctod 
01 authoiised to be irseited therein (a), and punted oi vuilten 
copies of any entiy, ceitihed by the Coniptioiler and sealed with 
the seal of the Patent Office (/>), aie admitted in evidence in all 
ooiuts in Ills Majesty’s dominions, and in all pioec'edings, witlumt 
fuithei pioof 01 pioduction of the oiignial (r) 

biA'i 5— Muinleiiame of a 1‘ultiit, 

yuB-SliCl 1 — I'ayment of Fees 

379 patent piovides that it shall deteimine if the patentee 
does not pay all his fees by law lequned, and, aftei the fouith 
yeai fiom its inception, the payment of annual lenewal fees is 
lequired (d) 

Such payments are made by moans of the piesciibed foim (c), 


(р) Patents and Designs Act, 1907 (7 Edw 7, c 29), a 72 (3), Pateiils 
Kales, 1908, r IIJ 

iq) Patents and Designs Act, 1007 (7 Edw 7, c 2‘>>, s 72 (4), Paleuts 
Kales, 1908, r 113 An appeal lies iiorn any ordt made by the couiL 
im the rectification of the legist* i (Re Mo>qnn'a Fnlenl (1870), 24 W ,11 
245, Be Myer'a Patent, fl882J W \ 53, 70) 

(r) Patents Kules, 1908, r 110 

(«) Patents and llesigns A<t, 1907 (7 1 dn 7, c 20), s (>7 , I’atiiils 
Knles, 1908, r 94 

(/) Patents and Designs Act, 1007 (7 Edw 7,’c 20), s 07 Iheleeis la 
loi each certified copy (Patents Rules, 1908, iSthed f) 

(uf Patents and Designs Act, 1907 (7 Edw 7, c 29), s 28 (3), see title 
Evidence, Vol XIII, p 474, note (c) 

(b) Such copies may be had from tht Couipliollii by written rcqui st on 
Patents Form No 31 (fee 5« ) 

(с) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 79 , see title 
Evidence, Vol XIII, p 539 

(d) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 17 (1). (2), and 
Patents Rales, 1908, bchod III The scale is as follows —liofore tlu 
(xpiration of the fourth year Irom the date of the patent and in respect ol 
the fifth year, £5 , before the expiration of the fifth year and in respect 
of the sixth year, £6 , and so on, the fee rising annually by £1 until the 
finai payment—^before the ei^iratiou ol the thu^eeuth year and in respect 
of the fourteenth year, £14 (Patents Rules, 1008, r 52, and Sebed I) 

(«) Patents Rules, 1908, r 52, Patents Form No 13, see Encyclopaedia 
of Forma and Precedents, Vol XVI, p 497 
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and all or any of them may he paid m advance (/) The Comp¬ 
troller must notify the patentee of the date when such fee will 
become due and of the consequences of non-payment thereof, 
giving him at least one month’s notice ( 7 ). If the patentee fails to 
pay the fees in the prescribed times, the patent ceases, unless he 
applies (/i) for an enlargement of time for payment, m which case 
ttio Comptiollei must give him the time lequiied, not exceeding 
tlnee months (i) 

SijD-Seoi 2 —jResiorahon of Lapsed Patent 

380 Where a patent has become void owing to the failure of 
the patentee to pay any pi escribed fee within the prescribed time, 
the patentee may apply to the Comptrollei for an order for the 
lestoiation of the patent (A) Such application must contain a 
statement on the presciibed foim (L) of the circumstances which 
have led to the omission of the payment (w?), and must be 
accompanied by one or moie statutory declaiations veiifying the 
stateinent (h) If it tlion appears tliat the omission was uninten¬ 
tional (o) and that no undue delay has oceuired in the making of 
the application, the Compti oiler adveitises the application in the 
Tllustiated OCbce Journal (Patents) and m such other way as he 
thinks desirable(;>) 

At any time within two months fiom the Inst of such adveitise- 
raonts in the Joninal any peison may give notice of opposition at 
the Patent O0ice on the 2 >iescnbed foim {q), and the Comptroller 
sends a copy of sucli notice to the aiijilicant (/) 

Having hoard the parties, the Conijitroller issues an oidei cither 

(/) Palcrits Rules, 1908, r 52 

(q) Ibid , 1 54 

(b) Jbid , r 62, Patents Form No 14, see Encyclopedia of Forms and 
Piecedente, Vol XVI, p 498 An additional fee is charged for this 
extension of lime, namely, £1 for the first month (or any pait theieof), 
£2 for two, and £3 for thre^ months (Patents Rules, 1908, Sched 1) 

(t) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 17 (2) 

t/0 Jhtd, 8 20 (1) 

(l) Patents Form No 15, which prescribes a fee of £20 (Patents Rules, 
lOoS. r 56), see Encyclop.vdia ot Forms and Precedents, Vol XVI, 
p 498 

(m) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 20 (2) 

(n) Patents Rules, 1908, r 65 

( 0 ) If the omission is intentional, under a mistake as to the law or prac 
lice, the patentee is not piotected {Ee lAind's Patent {1^10), 27 R P 0 
481, [1910] 2 Oh 236) 

(c) Patents and Designs Act, 1907 (7 Fdw 7, c 29), s 20 (3), Patents 
Rnie«, 1008, r 65 

(g) Ibtd , r 66, Patents Foim No 16 

(r) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 20 (4) The 
opponent must, within 14 days after leaving his notice, leave one or moie 
statutory declarations verifying the evidence on which he relies, and must 
deliver copies to tho applicant (Patents Rules, 1908, r 66) The apph- 
cant may, within 14 days from such delivery, leave declarations m reply, 
if he does so, the opponent has the ngbt to answer them m the same way, 
and no farther evidenoe may be lett except by the leave or requisition 
of the ComptroUer, tlie procedure being similar to that m the case of 
opposition to tlio grant of a patent (tlua, 1 67, and see tbid , rr 43, 46, 
47, p 177, ante). 
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restoring the patent or dismissing the application. This order Is 
subject to an appeal to the court (») 

In every such order, prescribed provisions must be inserted for 
the protection of persons who may have availed themselves of the 
subject-matter of the patent after the patent has been announced 
as void in the Journal (0 , and the Boaid of Tiade may compensato 
any person for money, time, oi labour expended by him ui the 
belief that such patent had become void (i/) 

Sect 6 —Assignment and Deiohition of Patents, 

Stb-Sict 1 —lyhat may he Assiyufd 

381 Every peison to whom a patent has been gianted may 
assign (a) either the whole of, oi a ahaie in, the light gi anted (b), 
and he may include ni the assignment all future patent lights of a 
like nature to the patent which ho may acqune(t^ Ho may 

(») Patents and Designs Act, 1907 (7 Fdw 7,o 29), s 20 (5) As to tho 

practice on such an appeal, see note (ft), p 208, poii 
(<) Patents and D« sipis Act, 1907 (7 Edw 7, c 29), s 20(5) The pio- 
visions are prescribed by Patents llulos, 1908, r IS 
(«) Ibid , r 59 

(a) The power to assign a patcuit can only bo given by the Crown 

{Duveigter v Fcllowa (1810), 10 II &C 820, pei DiiiLi i>ai.f, J, a1 

p 829) The powei is now given by the giant ot letters patent, see PatenI s 
Rules, 1908, Form A, Encyclopmdia of Foims and Precedents, Vol X , 
p 167 , and see iftid , Vol XVI, p 494 As to assigimionls of choses lu 
action, generally, see title CnosES in Action, Vol IV , pp J6r> et eeq 
(ft) For examples of assignment ot a shaio in a patent, see JJunnidiff v 
Mallet {ISm) 7C B (n S ) 209 , Walton v Lrtmlcr (iHbO), 8 (' B (N 8 ) 
162 An assignment of a share in the profits ot a patent may cieate a 
partnership (see title pAiirNiuMiiP, pp 8 et eeq, ante), but this can be 
avoided by granting a luoiice instead of making an assignment (1 Web 
Pat Cas 417,11) As to licences, see pp IHOet aeq , post An assignment 
of a patent not yet granted may be good, and may be enleied on the 
Register if the document leaves no doubt whatever as to the proposed 
patent referred to m it (Be Fainell's Patent (1888), 6 R P C 126, per 
North, J , at p 128, and see 27 R P C Appendix (19 IOe) 

(c) Printing a/nd Numerical Begisieiing Co v So/wosoa (1875), L R 19 
Eq 462 There is no “ public policy prohibiting sue . contracts Ou the 
contraiy, pubhc policy is the other way” (tbid, per Jessel, M R a* 
p 466), and an action will lie for breach of such an agreement (London and 
Leicester Uoaiery Co v CrwwoW (1886), 3 R P C 251) (’onsidoiahle can 
Khould be taken m drafting covenants to assign future impiovi meiits An 
improvement of a machine ‘ inclndis any inAthme whwii while letaining 
the essential or characteristic parts, or some of the essential ami cliaiac 
lenstio parts of the machine, yet by addition to oi omission of or alteration 
made in those parts or some ot them, achieves moie quukly oi more cheaplv 
or m some better way the same result as, or achieves a better lesnlt than 
18 achieved by the patented machine for the purpose for winch it was 
coritnved ” (Linotype and Maihinery, Ltd v Lfopkina (1908), 25 R P (' 
665, C A , per Bcckify, L T , at p 670 , compare Wilson v Barbour and 
(ombe (1888), 5 R P (' 245, per PoiirEii, M R , at p 254 , see also 
Valeeleas Oaa Engine Syndicate V Day (1899), 16 K P C 97 (engine worked 
by petroleum held to bo an improvement on an engine worked by gas), 
Davusey Curtis and Harvey, Ltd (1902), 19 R P C 580, affirmed (1903), 
20 R P C 661, C A (manufacture of a powder without an ingrodierH 
which was the essence of the patent held not to be an improvement), and 
iee Davies v Davies' Patent Boiler, Ltd (1908), 26 R P C 82J) A covi 
Rant by a patentee to as-sign all luiprovenients of a patent does not cover 
pittents acquii-ed in which the patentee has a herieflcml inleiest with other 
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assign his patent for any part of or any place in the United Kingdom 
or the Isle of Man (d), and, where a patent contains two or more 
inventions seveiable in their nature, he may assign the separate 
parts to different persons (c). 

St b-Sect 2 —Mode of Assvfnment 

382 A legal a-^signment (/) of a patent must be made by 
deed (//), but an assignment in writing not under seal may cieate 
an inteiest in a patent and operate as a valid equitable assign¬ 
ment (h) An assignment may be made to any number of peisons («) 
in any foim of woids (;), and may be created by way of mortgage {K) 
01 in certain cases by the grant of a licence (I) 

383 Unless the assignor wairants the lalidity of the patent 
assigned (m), the assignee cannot in the absence of fraud repudiate 

persons , it extends only to patents ot wliidi the patentee has sole control 
either as true inventor oi as a person to whom an invention has been com¬ 
municated (Pneumatic Tyie v Dunlop (1896), 13 R P C 6j3, C A ) 

<d) Patents and Designs Ait, 1907 (7 hdw 7, c 29), s 14 (1) For 
an example of a local assignment, see Aeiien Geeelhchaft fur Caitonnagen 
Industrie v Temler and Seeman (1900), 18 It P C 6, per brmiiNG, J , at 
p 14 

(«) Although a patent must only be giantcd foi one invention, the 
specihiation may contain more than oii< ilaim, and it is no objictioii to 
i patent that it has been giantid foi moie than one mveution (Patents and 
Designs Act, 1907 (7 Edw 7, e 29), s 14 (2), and see p 179, ante) 

(f) The assignment ot a patent must be stamped as though it were an 
actual conVI yaiico on sab ol ‘ proper!v ” within the meaning of the btamp 
Act, 1891 (64 & 66 A ict c 19), s 59 (1) (Smelting Co of Aubtialia v 
Inland Pevenve ConimmsioneiH, fl897J 1 Q 11 175, 0 A), see titles 
llEViNur, Saif oi Tj 4M) For foiins of agicement for sale, see 
Eneyelopa?dia ol Foiins and Piei edents, Vol IV, p 217, Vol X , pp 104 
et seq , 121 and loi loiins ol assignrnuit, see ibid , pp 121 tt siq 

(g) An agent authoiisod to make a legal assignmi lit of a patent must be 
autbonsod by deed (llazlehuist v Hylands (189D, 9 R P 0 1, C A , pei 
Fry L J , at p 7), and see title Agency, Vol I , p 154 

(h) Re Casey's Patents, Stewait \ ('as«y, fl892J 1 Ch 104 (’ A , and 
see titles (’hoses IN Arriov, Vol IV , p 196, Di eus and Oini ii Insiru 
MEN 18 , Vol X , up 304 422 

(f) Foimorl> tlie iiuinbri of peisoiis to whom a palont could be assigned 
was limited by pioviso m the letteis patent (Worani v Rhee (1827), 
6 B &0 169 Ueyse \ Stevenson (1803), 1 Bos A P 165, Duvergiet v 
Fellows (1830) 10 B A C 826) 

(;) Vaiiwiiqht v Amatt (1799), 2 Bos A P 4J (wbeie an agieement by 
deed to assign a patent on the detei mmation oi a futuie ev'^ent tvas held 
to pass the legal interest m the patent without assignment on the event 
happening), and see note (u), p 186, post 

(k) See title Mokioagi, Vol X\1, pp 110 et seq , Encyelopipdia of 
Forms and Precedents, \ ol Vlll, p 681 In an assignment by way ol 
mortgage, it is usual for the moitg^ee to coseuant that he will not seek 
leave to amend the speiification oi drawings without the wiittcii consent 
of till moitgagoi 

(l) As to a licence amounting to an assigumcut, sec note (k), p 191, post 

(m) The assiguoi usually covenants that he is the true and brat inventor, 
and that the patent is vahd, and this estops him from denying the v ahdity 
of the patent in any action, for infringement brought subsequently by the 
ussignee (Waltan v Larater<1860), 8 C B (N s ) 162 , see Mocking d Co 
V Hocking (1887). 4 R P C 256, 434, C A , revers^ (1888), 6 R P C 
69, H L. , see Also title Estoppel, Vol Xlll , p 413), but he is not thus 
estopped either from denying yj, particular conatruction of the spooibcattoa 
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the agreement on the giouucl that the patent is wholly worth* 
les8(») 

Where the consKleiation is a loyalty le&enei to the asMgnor, 
there is no obligation on the assignee to pay the fees uecossaiy 
to maintain the patent, unless he covenants that he will do 

bO (o) 

An assignoi may inseit a covenant to piotect himself fiom com¬ 
petition by the tiade of the assignee, piovided sucli covenant is not 
void as being to an unnecebsaiy evtent in lestiaint of tiade, nor 
injurious to the public mteiests of the state {p), or he may ri'seive 
to himself the right to use the invention {q) 

It 18 usual, in an assignment for a dibtiict, foi the ashiguoi to 
covenant to pay the renewal fees w'ltlnn the pi escribed times, to 
give due notice of eveiy such payment when made, and to repay on 
demand any sum paid by his co-o\vnei (/), and until lep.iyment to 
charge them, together with inteiebt, on his bhaie of the patent 

384 An assignee, who takes fiom a piioi assigiieo with notice 


which 18 consistent with the validity of the patent (Oldham v Langmead 
(1789), cited m Ilayne v Mallby (1789), 3 Toim Hep 438, 441), oi lioin 
giving evidence, though he may thereby assist a delendant to an action 
tor mfiingtmont (London and Letcevter lloviery Co v Onawold (188(1) t 
R P (; 251) The estoppel may be contained m the lecital (Bowman v 
Taylor (1834), 2 Ad & e 1 278, 293), but, it it contains no assertion of 
right except as assignee, the assignee may deny the validity ot the patent 
m an action biought against him by the assignor (Hague v Malthy (1789), 3 
Term Rep 438), and sec note (1), p VH, poet In an .iction for miHrepn'sun 
tation lu a loinpaiiy piospcctus containing statements that a patent is 
valuable, the plamtift must show, not that tlie patent is invalid, but that 
it was invalid at the date oi the prospectus (Utiiverl v Paeaburg 0)ama 
Syndicate, Lid ^1891), 8 R P C 400) 

(n) llallv C’owdei (1857), 2 r II (n s ) 22, 53 A covenant for wananty 
of validity should show clearly (1) whether the question ot valiibty is to 
be deteiinmed by the grantee warianlmg the validity of the patent in 
fact, or by the opinion ot the assignee (llazlehiiret v Jtylande (1891), 9 
K P C 1, C A ), (2) whether the guarantee 18 m til' nature of a condition 
giving the assignee the right of repudiation on bi>aih of the coutiact, 
or a meie warranty the remedy for bleach of whuh is only damilgis 
(Nadel v Martin (1902). 20 RPC 723, (^ A , athimeil (1905), 23 R P C 
41, H L , and see Bouhtm v Wren (1904), 21 R P C 683 , Ilenderaon v 
SJiiela (1906), 24 RPC 108) There is no implied warranty, in the sale 
of a patented articlo, that the punhasei wil! bo able to use the machine 
without inteiruption fiom a pnoi patentee (Monforta \ Maiaden (1895), 
12 R P C 266) 

(o) 716 Railway and hleetne Appluimia Co (1888), 38 Ch D 597 (wlui« 
the assignee’s covenant was to pay a royalty on aiticles manufactured or 
sold by the assignee under the patent ‘while subsisting,” but thcie was 
no express covenant by the assignee to raanufactuie or sell) 

(p) Nordenfelt v Maxim Noidenjell Gunn and Ammunition Co, [I894J 
A C 535 

(q) Howard and Hullo ugh v Tweedalea and Smalley (1SQ5), 12 K P C 
619 The agents of an assignor who reseivos to himself the right to use 
the invention may be restrained by the assignee from manufacturing 
and selling on the assignor’s behalf artxiles made under the patent, if 
they are not merely the agents ot, but the contractors for, the assignoi 
(tbtd ) 

(r) With reference to the payment of renewal fees, see also p 188, poal. 
As to such fees, see p 181, ante 
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of the terms upon which the patent was held by the prior assigxied, 
bolds the patent subject to such terms (s) 

Sib-Sfot 3 —Regxatioiton of AmgnmenU 

385 Ah gal assignment entitles the assignee, on lequest and on 
proof of title, to be registeied as the pioprietor of the patent in the 
ilegistei (t), but an equitable assignment can only be entered in 
the Registei as a document aflPecting the propiietoiship of the 
patent («) An assignee of a patent by way of mortgage is not the 
propiietor of the patent, and must be registered as mortgagee (a). 

Every assignee should register the assignment as soon as 
possible (?y), otherwise he may lose his title (r), and may be unable to 
sue persons other than those who have notice of the assignment (//) 

(8) DansL Jlekylnfffl Syndihnt AhtieselsXab v Snell, [1908] 2 Ch 127, 
following Werde)man V Soc%6i6 Gen6rnle d'Klectrwte {\%^\)y 19 Ch D 246, 
(' A , as explained m Bagot Pneumatic Tyre ('o v Clipper Pneumatic 
Tyre Co, [1902] 1 Ch 146, C A 

{i) Patents ami DesigiiH Att, 1007 (7 Edw 7, o 20), g 71 The assign 
mont ninst bo produced to the Coinplioiler, and the request for entry of 
the asHignment in the Register must state the paiticulars of assignment 
(Patents Rules, 1908, rr 87, 88) As registered piopiietor m law, the 
isaignee has absolute power to assign, grant hcences, or otherwise deal 
with the patent (Patents and Designs Act, 1907 (7 Edw 7, c 20), s 71(3)), 
and, as a necessary incident to hw projinetary rights, to sue for infringe 
merit, soe Dunean v Lo<keihie and Wilkinson {Birmingham), Ltd (1912), 
1‘J3 Tj T Jo 67 Rut any equities may be enfoiced in like manner as m 
lespect of any other personal property {ibid , New Trton Tyre and Cycle 
Co V 8pit ou-n/ {189S) 15 R P C 667, C A , [1898] 2 Ch 484 As to 
the Register, seep 170 ante 

ill) lie Casey's Patents, Stewart v Casey, [1892] 1 Ch 104, C A, per 
Rowi N, L J , at p 116 The doeumont must be complete m itself and 
< apable of specific iierformance {Re FleUher’s Patent{lHdi), 10 R P C 252 , 
62 L J (cil ) 938, Re Uuhlnnson'a Patent, Jlnslett v llutehinson (1891), 
8 R P C 457, C A ) As to specific performance generally, see title 
Si*JCiiir PjuiroitMaNcr 

{a) Van fielder, Apsimon Co v Smeerhy Bridge Hour Soeiciy (1890), 
7 R P C 208, 211, C A , 44 Cli D 374 Eveiy person entitled to an 
inteiest in a patent, eitbei as mortgagee, luensee, or otlieiwisc, may have 
no^ce of his intcicst cntcied in the Register (Patents and Designs Act, 1907 
(7Edw 7,c 20), B 71 (2)), and seep 180, onte 

{h) A title denied by an assignimnt granted by the executors of the 
grantee is good e\en though piobate is not registered until after the date 
of assignment (E'hrotMi V rAns/y (1864), 17 C B (n s ) 754), but gnaie 
it the assignee has commenced his action bcfoie the registration of the 
jirobate {tbid ) 

(c) New Irwn Tyie and Cycle Co v Sptlsburi/, supra 

{d) ('hoUrtv Hoffman {ISol), 1 E & B 686, Hassail v irnr/Zif (1870), 
L R 10 Eq 609 It would appear from these anthonties, both of which 
were decisions under the Patent Lan Amendment Act, 1852 (15 & 16 Vict 
e 83) 8 35, that the registration ot an assignment is a condition precedent 
to the assignte suing a third poison without knowledge of the assignment 
finder the Patents and Designs Act, 1907 (7 Edw 7, c 29), s 71 (3), the 
r''gi8terod proprietor of a patent has absolute power to assign, grant hcences, 
or otheiwise deal with the patent, but an assignee does not become the 
icgisteied proprietor except on request and on proof of title (t6td, 
s 71 (1)) Since the powers of a registered proprietor only vest in an 
uss.gnee on registration of the assignment, he should register the assign¬ 
ment be fore suing, otherwise a defenaant would “ be liable to be sued at tike 
•amo time for the same mfnngement by the grantee and by the assignee 
vf the letters patent ” {Choikt v. Hoffmann, supra, per Lord Cahfbbu:.| 
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Rob-Seci 4 —B*ghi$ of Amt/ttm 

386 Every legistered assignee (e) has the right to maintain an 
action for infringement alone (/), to restrain the assignor and his 
sabsequent licensees from using the invention without his licence (if), 
to seek leave to amend the specification or drawings of the patent (//), 
and to petition for the prolongation of the patent (t) 

387 A co-owner of a patent may use the patent without the 
consent of the other co-owners (A), and, in the absence of agreement, 
is not bound to account to the otlioi co-owneis foi any shaie of the 
piohts so made (1) 

C J, at p 694) The case is ditlerent where the persons sued are the 
assignor and subsequent hoensees fiom the assignor with notice of the 
assignment, although the principle to he apphed is the same (por Malins, 
V C , m Hassall Y Wnght (1870), L K 10 Eq 509, at p 6151 It would 
seem that the registration of an assignment ielates back to tlio date of the 
assignment (Uasaall v Wright, supra), but iii aii action for the infiingemcnt 
of a patent, where an account is oidored to be taken, in the case ol an 
assignee, the account IS only taken from the date ot the registiation ot the 
assignment (Mwjood V CAnsfy (1865), 18 L! B (n s)4')1) 

(e) An equitable assignee cannot sue without bunging the legal owner 
before the court {Bowden's Patents Synduate v Smith it ('o (1904), 21 
RPC 438, [1904] 2 Ch 86 and see Dunoun v Lockerbie and Wilkinson 
(Btrmmgham), Ltd (1912), 131 L T Jo 57) Where an assignee sues loi 
inlnngoment, ho must show tliat the assignment was complete before the 
issue of the wiit, otherwise ho must join the assignor as a parly to the 
amt {Bowden's Patents Sijndioate v Smith <& Oo , supra, Spennymoot 
Foundry V Catherall and Oeldard {190^), 2Q ll P (' 822) 

(/) See notes (t), (d), p 186, ante The assignee of a sliaie in a patent has 
the same right as the assignee ot the whole patent, and ho can sue alone 
without joining the ownei ol the othci shaie {DunnidiQ v AfalUt (1869), 7 
C B (N s ) 209) 

{g) Hassally IPriyAt (1870), L R 10 Eq 'lOO The assigiioi may, how¬ 
ever, expressly loservo the right to use the invention , see p 185, anie 
{h) Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 21, 71 (3). 93 
In the case of an assignment by way ot moitgugc, the muitgagoi should be 
made a party to the application {Van OeUkr, Apsunon it <’o v Sowerby 
Bridge Flour Society (1890), 7 R P 0 41, 59 L f ff ii ) 492) 

(t) Bussell V Ledsam (184,»), 14 M & W 574, 68^ An extension may 
be granted to an assignee whcio the patcuUo has ti. ed to have any (oii- 
iiection with the working of the patent {Be Napwr's Valent (1861), 13 
P C C 543), or where the assignee lias sustained loss by lulping the 
patentee m developing the patent {Be Bodmet's Valent (1849), (> Moo 
P C C 468 ,£<• Aormond’s/'nteat (1870), L R 3P (' 193) An assignee 
does not, however, stand iii the same favourabk/ position as the mventor 
{Be Norton's Patent (18G3), 1 Moo P C 0 (M 8 ) 319), and the applica¬ 
tion may be giantod subject to tondiUons {Be Pitman's Patent (1871), 
L R 4 P (’ 84, 87, Be Herbert's Patent (1867), L R 1 P C 399, Be 
Markwtek's Patent (I860), 13 Moo P C (' 3l(J) oi, m theiaseof a joint 
application, to the patentee alone {Be BoviU's Patent (1863), 1 Moo P (J C 
(N 8 ) 348), and see note (o), pp 204, 206, post An assignee has no 
locus standi to apply for the revocation of a patent under thePaUnts 
and Designs Act, 1907 (7 Edw 7, c 29), ss 11 (1) (a), 26 {Be Gascoine's 
Patent (1909), 27 R P C 78) 

(fc) But he cannot dispose of the interests of tlie other co owners by 
asi^ i gntn g the whole patent to a third party {Be Horsley amd Knighton's 
Paiwt {1869), L R 8 Eq 475) As to revocation, see pp 29Q et seq , post 
(1) Mathers v Oreen (1865), 35 L J (cn ) 1, see Patents and Denigns 
Act, 1907 (7 Edw 7, c 29), s 37 This applies even where he is 
oo-owner of one moiety and also mortgagee of the other moietv {Steers 
T Bogers (1892), 9 R V. C, 177,C A , [1892] 2 CU 13, affiimod (I893J, 10 
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Hence it is u-^ual, m an assignment of a share in a patent, to 
insert covenants binding the paities and all future owners to 
account to each other for the profits made by them respectively, 
and to grant, oi to concur with the other owners in granting, 
licences (m) It is also usual for the assignee to covenant that he will 
perfoim and observe any stipulations which bind the assignor and 
to indorandy him fiom future breaches, and for each owner to pay 
his pioper share of renewal fees and to charge his shaie m the patent 
with the repayment of any moneys which may be paid by any 
othei owner on his behalf m this respect (?i) 

Whore a patent is worked solely by one co-owner, it is usual foi 
the other co-owners to reset vo to themselves the right to use the 
assigned share on agieed conditions and to enter a notification of 
such 1 iglit on tlie register (o) 

388 Where a partnership in a patent is created (p), each paitncr 
may use the patent as an asset of the paitnership, both during and 
aftei the teimiuation of the pai tnei ship, and may restiam an assignee 
of any other paitner who has taken an assignment with notice 
of the partneiship( 7 ) 

Sin Ski 6 —Aswpiment to S<ne(aiy for U«j or the Aihotinltu 

389 The Seci etaiy of State foi War ) oi the Admaaltv (s) may 
aequiie by asbignment, eithei for oi without valuable consideration, 
.ill the benefit of an invention and of any patent obtained oi to be 
obtained for an invention of any impiovement in instiuments oi 
munitions of wai (/) 

R P (! 245,11 L , [18911 A 0 212) \ co owner can sue alone either 

for an in]nnclion or for an account (Shethtxn v Great Eastern Bad Co 
(1880), 16 ('h D 69, 62), and see Smith v London and North Western Bail 
Co (1853), 2 P &; R 69, aomp&Td Beigmann v Macmillan (1881), 17 
Uh 1) 42J (when* it was held that when an assignment la made of a share 
of piofits, arising fiom the working of a patent under licences, any account 
t.iken must be taken in the piesen'ee of all the parties interested) 

(m) It w usual for the co owners to covenant that they will grant 
licences jointly and will share all benefits arising thirefxom m propoitioii 
to flheii hhaics 

(n) Ooraparo the covenant usually inserted in assignments for a district, 
SCO p 186, ante 

(o) As to the Register, see p 179, ante 

(p) A paitneiblup in a patent may be created by the assignment of a 
share iii the profits arising from the working of a patent, see p 183, ante 

(q) Kennips Patent Butlonholeing Co v Somenell and Lutwyche (1878), 
26 W R 786 This applies even where the patent is taken out by and 
legistered m the name of one paitner only, and it is that partner who 
assigns the patent (ibid ), and see title PAUTNi-Rbmp, pp 63, 57, ante 

(r) ’See title Constitutional Law, Vol VII, pp 92 et seg 

is) See ibid , pp 88 el srq 

(t) Patents and Designs Act. 1907 (7 Edw 7, o 29), s 30 (1), (2) Such 
assignment effectually vests the benefit of the invention and patent in tho 
beorotaiy of State or the Admiralty on behalf of His Majesty, and all 
covenants and agreements therein contained for keeping the mvention 
secret and otherwise are vahd and effectual and may be enforced by them 
ibid, 8 30(2)) Commumoation of any such invention to the Secretary of 
State or the Admiralty, or to any pereon authonsed by them to investigate 
It, is not deemed “ use or publication ’* so as to prejudice the grant OT 
validity of a patent for it (iM , a 30 {12)), 



Patents and Inventions. 


189 


If the Secietary of State for War or the Admiralty certifies Shot 6 
that, in the interest of the public serMce, the paiticulars of the Assigiimeat 
invention and of the manner in which it is to be performed and Devoltt 
should be kept secret {n), the application and specifications, of 

drawings, and any amendment of the complete specification and Pstmtai. 
any copies of such documents and drawings must be placed in CirtiBcate 
a sealed packet (a), which is kept by the Comptioller until the *« to secrecy 
expiration of the term of the patent (6), unless the Secietary of 
State or the Admiralty authoiises the packet to be deliveied to 
some other person (r), and neither the documents contained in 
the sealed packet, nor any copy thereof, are open to the inspection 
of the public (</> 

The Secietary of State or the Admiialty may consent to waivo Waiver of 
the benefit of the above provisions, in winch case the specifications, 
diawings and documents are thenceforth kept and dealt with in the 
ordinary way (c) 

Unless and until such invention is reassigned to the inventor by iioMsipn- 
the Secretary of State or the Admiraltj, vanons special rules 

apply U) 

Sl'B-Srci G —IktoJufion on Banhrtiplcy or Ikoth of I nknirr 

390 On a patentee being doelaied bankiupt the patent vests in Frtcctof 
tlio tiiislee in bankruptcy (//), and the trusloo may sue foi and 

(u) llie Secretary of State or tho Admiralty must certify to the eftect 
mentioned in the text, supra, before the publication of the completespen- 
luation (ibid , s 30 (3) ) 

(а) If the asBignment takes place belore ipphoation foi a patent has been 
made, tho packet is sealed by authonty ot the Seeietiry ol State or llu^ 

Vdmiralty and delivered to the Comptroller (ibid , s 30 (4) ) But wheie the 
'secretary of State or tho Admiralty certifies under thtd , s 10(3) (wee nolo (u), 
hvprn), afterappheation foi a patent has bun made, it is the duty of the 
Comptroller forthwith to place the necessary documents in a pa< ket sealed 
by his authonty (ibtd , s 30(8) ) In thisiase the x*roviHions of Patents 
Rules, 1908, r 97, apply as far as practicable, see tho text, infra On 
an application (made on Patents Foim No In) [< - a secret patent, the 
Comptroller may not communicate tin ajipluatioi or any documents 
leiating thereto to any member of lus start except to a dcjiuly' or 
special examiner to make the necessaiy investigations and report (Patents 
Rules, 1908, r 97), nor is the application, or the aeeeptanec of any 
specification relating to the invention, advc rtised, nor is the grant oiien t<i 
opposition under the Patents and Designs Act, 1907 (7 i>dw 7, c 29), s 11 
(see p. 175, ante, Patents Rules, 1908, r 97 (2)) The patent must bo 
sealed as soon as possible alter acceptance of the complete specification, 
and 18 registered in a Confidential Register at the Patent Oflicc, no entry 
bemg made lu the ordinary Register (ibid , rr 97 (31), 98) 

(б) Such patent remains in loroe for fourteen ycais from its date, and 
no fees are payable in respect of it (Patents Rules, 1908, r 97 (4)) 

(c) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 30 (6), (6) Dn 
the expiration of the term of the patent the packet must be delivered to 
the Secretary of State or the Admiralty (ibid , s 30 (7)) 

(d) Ibid ,8 30 (10), Patents Rules, 1908, r 97 (1) 

(e) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 30 (11) 

(/) See Patents Rules, 1908, r 97 (1)—(4) On such reassignment the 
patent is removed from the Confidential Register and thereafter the namd 
fees are payable, and the patent is subject to the same terms and condi¬ 
tions as if it had not been a secret patent (Patents Rules, 1908, r 99) 

(g) JfesH y (1808), 3 Bos &p 666, Jiloxam v (1827)i 
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recover in respect of infringements, whether committed before or 
after the act of bankruptcy (h). 

391 On the death of a patentee the patent vests in his 
personal representative, and the executor or administrator, as the 
case may be, may sue for and lecover m respect of infringements 
committed during the lifetime of the det eased, provided the probate 
of tlio will or giant of letters of administration has been entered on 
tlie Register (0 

bUB Sect 7 — Onltr 

392 A patent being a chose in action (/O, tho court has juns- 
diction (0 to make an order vesting tho patent lights in such person 
as it may appoint (wi) 

Sub-Sfct 8 —Surrender oj Patent to Croiin 

393 On the death of a patentee who dies intestate and \Mthout 
next of kin, or on the dihsolution of a comp.iny which is the 
regisLeied owner of a patent, the patent vests in the Crown {n). 

Seci 7 —Ltrenceh 
Suii-Sroi 1 —Voluntaiy Ltcetue 
(i) Nature 

394 A licence to woik and use a patent (o) ma\ be giaiited by 


R B & C 169, M‘Alpinev Mangnall (1846), 3 C B 496 , and see title 
BANKKUPacr and Insolvency, Vol II, p 101 A patent granted to 
a baukiupt befoie his discharge vests in the trustee (I/esse v Stevenson 
(1808), 3 Bos & P 565) 

(h) Bloxam v thee (1827), 6 B & C 169 In an action for lufrmM 
ment and for an account of profits against a bankrupt the trustee may be 
nwidn a dehiidant uuder It S C , Ord 17, r 4, and tho amount of piofits 
thcieiu found due is a provable debtiu the bankiuptcy (TFoteoii v Eolhday 
(1882), 20 Ch D 780, and see title Bankrupicy and Insolvency, 
Vol II, p 136) 

(i) Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 37, 71 As to 
tho death of a person possessed of an in\onliun without having made appli- 

1 at ion for a patent, see tbid ,8 43, title Execuiors and Admin is iratoks, 
Vol* AIV , pp 227, 228 

(k) See Steers V [1893] A C 232 

(l) Under the Irustee Act, 1893 (66 Ai 57 Vict 53), B 35, see title 
Trosis and Trusiees 

(m) Be Heath's Patent (1912), 29 R P C 389, 66 Sol Jo 638, per 
SwTNFEN Eady, J (wheie the grantee of the patent had gone abroad and 
could not be found), compare Be Taylor's Agreement Trusts, [1904] 

2 Ch 737 

(n) Treasury Sohcitor Act, 1876 (39 &. 40 Vict c 18), Intestates 
Estates Aet, 1884(47 & 48 Vict o 71) and see titles Constitutional 
Law, Vol VII, p 158, Descent and Distribution, VoL XI, p 30 A 
purchaser of a patent fiom the hqiudators of a company which is the regis¬ 
tered owner of a patent should be careful to obtain the execution of the 
assignment before d^olution of the company {Be Taylor's Agreement 
Trusts, supra) it uoold appear that a patent merges os soon 
as the legal interest vests m the Crown {tbtd, per Buckley, J , at p 742 , 
compare Be Etggmson and Dean, Bx parte A -0 , [1899] 1 Q B 325) 

(o) As to the meaning of “patent,” see p 127, ante The licence may 

be in respect of an mveutiou for which a patent has been apphed for. but 
which has XKrt yet been granted {OUo y, Smger (1889),, 7 ^ |^. C. 7; 
6 T* L* R* ik* 
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the patentee <tt), or by one of several co-ownei8(M, or by the ®mt “T. 
mortgagee of a patent (c) LteeseeSt 

395 . A licence may be express or implied, ie\ocablo or uie- Nature 
vocable (d), assignable oi not assignable (e), oi general, limited, oi 
exclusive 

A licence is iinpUed from an unconditional sale of a patented 
article which gives the purchasei the light to use it in anj May he 
chooses (/) 

A licence ma^ be limited eithei as to tune or place {q\ or as 
to the manufactuie oi use alone ot an aitulet/<), oi as to the use in 
a paiticular mannei (?) 

An exclusive licence is a licence whereby the patentee co^ euaiits 
to giant no licences othei than to the licensee duiing the teim ot 
the licence (K), and it imiv be limited as to tune or jilace 


(rt) The power to grant licences is given by the grant of the letters patent 
tPatents Rules, 1908, rr 49,60, Foim A, Encyclopiedia of Forms and 
Precedents, Vol X,p 167, and see iftwf , Vol XVI,p 494 Foi forms ol 
agreement for licences, see ibvd , Vol X , pp 116 ci eeq, and foi forms ot 
licence, see tbtd , pp 139 et seq 

(b) The powoi of a co owner to giant a licence Mitliout the consent of tlio 
other CO owners depends m each case on the words in the patent (Patents 
and Designs Act, 1907 (7 Edw 7, o 29), s 37 , compaie Mathem v Oieen 
(1866), 1 Ch App 29, PowiU v Zfcad (1879), 12 (’ll D 686) It would 
s(cin that a co owner must account for the profits made by gianting a 
licence {Maiheis v Oreen, supra) , and seo p 187, ante 

(c) In an action lor ledemption, a mortgagee is liable to account f<»r 
royalties made by gianting a licence as being piohis made by him as riiorl 
gagee in possession (iS/cers V Zv’ogcis (1892), 9 K P (1 177, C A fl892J 2 
(,h 13, atliinicd (1893), 10 R P C 245. 11 L , [1803] A C 232), and 
see title Morig\ge, Vol XXI, p 199, note («) 

(d) bee p 195, post 

(e) bee note (q), p 196, post 

If) National Phonograph Co of Austtalia, LUl v MtncL, [1011] A C 
336, P C , following V lltWmo/l (1871), 6 ('li App 239, Incandescent 
Gas Light Co v Cantelo (1895), 12 K P C 262, 11 T L R 381 In 
order to bind a purchaser, any lestnctions must be brought to his mind at 
the time of the sale (Incandescent Gas Light Go v ( intcXo, supra ), and, as 
to estoppel, see title Estofpei., Vol XIII, p 418 , 

(g) HotiiU Anonyms des Manufactures de Glares v 'filghmnn's Patent 
Sand Blast Co (1883), 26 Ch D 1, C A 

(h) Basset v Qraydon (1897), 14 R P C 701, H L A full licence to 
use and exercise gives the pun baser a geneiai licence, us if tho nords 
"make, use, exercise and vend ” had been'included (Dunlop Pneumatic 
Tyre Co v North British Eubber Co (1904), 21 11 P C 161, 0 A , per 
&T 1 RLJNG, L J , at p 183) Under a luenoe to manufacture and sell, a 
licensee is entitled to manufacture by bis agent, who may be cither an 
English or a foreign agent (ibid ) 

(t) Soct^tS Anonyme pour la Fabrication d’Appareilt d’Hclairnqe t 
Midland Lighting Co and Altendorf and Wright (1897), 14 R P C 419 

(fc) An exclusive hcence may be an assignment it it is irrevocable and 
imposes obligations both on the grantor and grantee, and if there is no 
clause reserving to the grantor the right to sue lor infringements (Quyot v 
Thomson (1894), 11 R P C 641, C A , per Lindlex, L J ,atp 664 , [1894] 
3 Ch 388; compare Heapv Hartley (1888), 6 R P C 603, per BRi.srowr, 
V -C, at p 608 , affirmed (1889), 6 R P C 498, C A., 42 Ch D 461) 
As to the incidents of a licence coupled with an loterest, see and compare 
titles Deeds and Other Instruments, Vol X , p 362 , Landeobd and 
Tenant, Vol XVIII, pp 338, 339, Mines, Minerals, and Quarries, 
Vol XX , p 668 , Real Propertt and Chattels Real 
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396 The Clow 11 has power to use any invention on such terms 
as may be settled by the J’leasury, either by agreement or after 
hearing the parties, and is in the same position as an oidinary 
licensee (0 

(ii ) Forimhtus 

397 A licence should be gi anted by deed (m), but may be 
granted by an agreement either in writing not under seal (n) or by 
woid of mouth (o) It may be enteied m the Kegistei (p), and must 
1)6 stamped ( 5 ) 

398 It 18 usual for the licensor to covenant that the patent is valid 
so far as his acts or omissions are concerned (r), that he has power to 
giant the licence, and that if he grants licences to other persons on 
moio favouiahle teims the licensee shall ha%e the beneiit of such 


(1) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 29 The Crown 
may act by any Government depaitment, their agents, contiactora or others 
(ibtd ), but contiactors who manufacture and supply a patented article 
without a licence, m answer to a tender by a Government department, 
are not Government contractors unless they act under a contract with a 
Government department {Dixon v London ^mnll Arms Go (1876), 1 App 
C'as 612) The patentee’s remedy is by petition ot right {Feather v E 
(1865), 6 B & b 257), see title Crown PR\.CTicr, Vol X, pp 26 
et seq 

{tn) The giant of letters patent piovides that no peison shall use the 
invention without the luence of the patentee undei his hand and seal, but 
this must be read with the proviso that nothing m the patent shall prevent 
the granting of licences in such manner and for such considerations as they 
may bylaw be granted (Patents Foim A, see Chanter v Dewhurst (1844), 
12 M A AV 821) 

{n) The couit will uphold an agreement in writing if the licensee has 
re< eived benefit from it and has woiked or used the patented aiticle under 
the agreement (GAanfer V Dewhurst, sufra Post Card Automatic Supply 
Co V tSttmad (1889), 6 K P C 660) In the case of an executory agree¬ 
ment made subject to the execution of a formal deed, the parties to the 
agreement, when they have alteied their position, are in equity m the same 
position as if the deed had been executed {Post Card Automatic Supply Co 
V Samuel, supra, Tweedale v Ilowaid and Bullough, Ltd (1896), 13 
K T C 622), and see title Specific Performance 
(o) The court will likewise uphold a parol agreement under which the 
licensee has received benefit or has woiked or used the patented article 
{(hossley v Dixon (1863), 10 H L Cas 293, Coppinx Lloyd, Coppiny 
Palmer {1898), 15 R P C 373) 

(») Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 28, 71 (2), Patents 
Rules, 1908, rr 85—91 , see p 180, ante Registration docs not give a 
title to a licensee as against a pnoi assignee, who registers his assignment 
subsequent to the grant of the licence, if the licensee had notice of the 
asuguiaent {Few Ixton Tyre and Cycle Co v Sptlsbury, [1898] 2 Ch 137, 
484, t) A ) 

( 0 ) Smehing Co of Australia v Inland Revenue Commissioners, [1897] 1 
Q B 176, C A (if by deed, as a deed , see title Revenue) An ap-ee- 
meat m writmg must be stamped before it can be received m evitmnce 
(ll'Wdoa V Cmon Qtl Mills Co (1891), 9 R P C 67,62, compare 
Chanter v Johnson (1846), 14 M A W 408 , and see title Revenue) 

(r) It IS usually provided m a koence that the koence shall cease and 
determine if the mvention is declared mvahd, see Cheetham v Nuttall 
(1893), 10 R P C 321 But if the judgment of the court declarmg the 
invention to be invalid is subsequently reversed (by consent or otherwise) 
the licence is not terminated {tbid ). 
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terms (a); and for the licensee to covenant that he will pay the 
I oyaltiea as they become due (i), render accounts, and if necessary 
.illow the Ucensor to inspect the premises and machinery (r). 


(m ) ProhibiUd Comliium 

399 It 18 unlawful to insert in a contiaet for the sale oi lease 
of, or licence to use or work any aiticle or process protected by, a 
patent (d), a condition which prohibits a purchaser, lessee or licensee 
from using (e) any aiticle, whether patented or not, or any patented 
piocesa, supplied or owned by any person other than the seller, 
lessor, or licensor, or his nominees Q), or which requires the pur- 
t baser, lessee, or licensee to acquire from the seller, lessor, or 
licensor, or his nominees, anv other article not protected by the 
patent (</) But this prohibitive provision does not apply if the 
seller, lessor, or licensor pioves that, at the time the contiact w'ns 
entered into, the puichasei, lessee, or licensee had tlie ojition of 
purchasing the aitide oi of obtaining a lease oi licence on leasonablo 
Ibiius without such conditions, and tho contiact entitles the pui- 
(baser, lessee,oi licensee toieheve himself of hia liability to obseive 
an\ such condition by giving thiee months’ notice in writing to Iho 
other party (A) Such a contiact may, in any case, bo determined 
bv three months’ notice in wiitiug at any time after the expuntion 
of iho patent under which the aiticle was piotecled at the date ot 
the contiact(i) 

(o) Cheeiham v Nultnll (1893), 10 II P C 321 

(it) The licence usually contains a jiroviso to tho offset that default m 
payment by the licensee shall detennmo the liccnt-o 

(o) As to conditions prolubited by statute, see the text, infia 

(d) Eveiy contract made after the 28ih August, 1907, is subject to 
Patents and Designs Act, 1907 (7 Edw 7, c 29), s 38 (tiad, s 18 (1)), 
and every contract made before tho 28th August, 1907, for the lease of oi 
licence to use or work any patented artido or process which, had tho 
contract been made after tho 28th August, 1907, would, by thul, a 38, 
have been null and void, may be determmod by thi''> months’ notice in 
writing, subject to the party givuig notice paying sin u compensation as 
may be either agreed upon or awarded by an arbitrator appointed by th& 
Board of Trade (tbtd , a 38 (3)) As to contracts m restraint of trade, 
see title Trade and Trade Unions 

(e) But a condition is not void because a person is piohibitod from soiling 
any goods other than those of a particular pei^on (Patents and Designs 
Act, 1907 (7 Edw 7, c 29), s 38 (6) (a)) 

(/) A lessor or licensor may reserve to himself or his nominees the light 
to supply new parts m order to put or kesep the article m repair (tbtd , 
8 38 (6) (d)) As to repairs amounting to infringement, see p 212, 
poft 

(o)16id,s 38(l){a), (b) 

(a) The person giving notice must pay such compensation as may be 
either agreed upon or awarded (tbtd ,8 38 (1) (u) ) 

(t) /6td, 8 38 (2) This applies to every contract made either 
before or after the 28th August, 1907 , but, m the case of a con¬ 
tract made before the 28th August, 1907, the party giving notice »} 
hable to pay compensation (tbtd) The insertion m a contiact made 
after the 28th August, 1907, of a void condition u a good defence to 
an action for infringement (tbtd, s 38 (4) ) Nothing m tbtd, s 58, 
M to affect any independent right of determining a contract (tbtd, 
B 38 (&) (o)) 
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SKt 7 
Licences 

Right to sue 
EslopppL 


(iv ) Rights and Oldtgatwns of Lttensse 

400 A iKf'iibee suing foi infiingement must ]om the licensor 
ns a party to the j)ioccodings(y) 

A litt'iisoo by (bed cannot during the term of the licence (A') 
dispute the validity of the patent (0 unless the licensor has expressly 
wauiinttd validit} (vi) , but be may do so if the agieeraent is not 
under seal and ho has not actually used the invention {«), or it 
ho IS the eqiiilublt' assignee of an exclusive licence (o), and he is in 
any case entitled to depute the ambit of the licensor’s invention, 


(;) neap v Ilailln/ (1880),42 Ch D 461, C A ,pet Frt, L J ,at p 470 
As to the jiglit oi an exclusive licensee to sue alone, see Benard v Leimsten 
(ISC'*), 2 lit in & M 628 , (Jochunie d Co v Martins {Birmingham), Ltd 
(I'lll), 28R P (' 284, and seep 191, onfc In Heap v Hattley, supra, 
i’ACL Wood, V C , lit Id that where the owncis and licensees of a patent 
wtio CO plaintifls, and the owneis assigned then interest, the hcensecs 
weio not |)ievtiited fiom ohiaining the relief to which they were entitled 
and nuiiiiiainiiig (he suit alone Put it should be noted that the new 
owm ih wt It added to the suit as delendants In Cochrane d Co v Martins 
{/iummqham), ltd, svjna, it was held that under an exclusive licence the 
paliiittt’s title IS given to the licensee for the purpose of action The 
d( It iidant, huwexei, had withdiawn his plea that the licensee was not 
eniilltd to sut A litence coupled with a grant is diiftient, since it 
con ttys an intticst in property 

(L) (loshhy V l)iJon (1863), 10 II L C 203, Bodqcis v Mvlbnor 
(1803), 10 U P ( 21 'Ihe iitensee may, howtvei, covtnant not to dis 
the valitlily of the patent tvtn after teiinmation of the licence, in 
wliith < ISO hiK only dfUiiec in an action by the licensor is non infringe 
iniiit (Urt//« V htiieit Piess Manvfacluanq (o (1910), 27 R P C’ 400, 
718 C A ) 8ubjO(t to such a (ondition a licensee on the detfrinination 
ol (he lutnce is ns iinuh at hheity to dispute the validity of the patent 
us 1 lie lost ol Ills Maj( sty’s subjects {Arniann v Lund (1874), L R 18 
Pq 330 seotitle I'sioi'ii'i, Yol XHI , p 413, not< (?>)) 

(/) ffall V bonder (1807), 2 C B (n «> ) 22 , Smith v Scott (1860), 
6C B (NS) 771 Clail V Arf/e (No 2) (1877), 2 App (’as 423, Ash 
winth \ fan' (1800), 7 R P C 231 The giant of a licence docs not 
w iiiaut the validitv of the patent {IlaU v Condor, svpia), nor the fitness 
of the artn les sold under it, for the purposes of such sale {Chanter \ 
f/o/iAirix (18 )8), 4 M & ^\ 309, and see Monforts v Marsden (1805), 

12 R P (’ 266) As to sale of goods goneially, sec title Saij: of Goods 
A luensoe may he (''topped fiom denying the validity of the patent by 
way of rental (t iilla v fjowtr (1848), 11 Q B 973 Bowman v Taylor 
(1814), 2 Ad & 1'1 278 , eoiupnre Bayne v Maltby (1789) 3 Term Rep 
438), Ol by implied covenant {Baud v Nnhon (1842), 8 Cl & Fin 
7,.6 II L , Bills V Laming (1853), 9 Exch 256, Noton v Brooh 
(1861) 7 11 & N 499, Hall v Conder. supra, at p 53, Trotman 

V 11 ood (1864) 16 C B (N s ) 479 Liaidet v Hammond Electric Light 

and Bower Supply Co , (18831 W N 90), or by user under the licence 
fnines V Puistr (1856), 6 E & B 930, Besseman v (1868), 6 

W R 710 , Ciosslei/ v Dunn (1803), 10 H L Cas 293 (user under a 
heeiue gianted vei bally) ) and see title Estoppel, VoL XIII , pp 366, 
ot i-eq 413 \M)ere an agiceinent to giant a licence guarantees tli< 

V ahdity of the patent, and the person to whom the licence is to be 
gianted eonimenccs to manufacture belore the actual grant of the hcence, 
he is not estopped fiom denying the validity of the patent (Fenderson v 
Shifh (1006), 24 R P C 108) But it yroiild seem that if the licence had 
Brtually been granted the duetiine of estoppel would apply {Henderson y 
Shield, supra, per Pakkfr, J , at pp 116, 116) 

(m) Wilam v Union Oil Mills Co , Ltd (1892), 9 R P C 57, 

(n) Chanter v Leese (18.3$), 4 M & W 296 

(o) Bidding v L ranks (1849), 1 Mac & G 66 
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«tid to show that what he has done is outside the limit covered 

])v the patent (p) Idoeiioli. 

(v ) A mqnmmf 

401 A licence may be assigned (5!, and \iheie a jialontee accepts AssiEjnment 
rovalties from the assignee he may he ('stopped from denjing the 
validity of the assignment ( 7 ) 

(vi ) Jieimaiton 

402 The teims of a licence may make it revocable (a), bul, in the Hy p^piess 
absence of such teims, and wheie it is clear that tbo intention of (he 

pai ties to the agreement is Ilia t the licence should be in e\oeable,iu'illier 
paity can teriumate the licence without the othoi paily’s consent {h) 

A meie licence is detenmnablo at pleasuie((), hut a licence By 
imposing obligations on both paitios(d), 01 coupled viLli an inteiesl, 

IS not levocahle at will (c) 


(p) Orossley V Dixon (1863), 10 H L Cas 293, CUvl v Adie (No 2) 
(1877), 2 App Cas 423 Vouthmnn v Git'ener (1884), 1 R 1' (' I 07 , 
II L , Useful Pnients Co v Hylands (\%flh), 2 R PC 2rir), Siemens v 
'Jaylor (1892), 9 R P C 301 A licensiio may likiwise contest!lieoxisleiice 
ot the invention {Munhead v Commereval ('able ('0 (1894), 11 R P 0 
317, 12 R P C 39) InsjKctiou m ly be ordered Rfcamst n iKdisco win re 
(he machine, the subject matter of the dispute, is biiug woiked citlnr by 
(be licensor or licensee, unless the Inonscc ob|(ct 8 , the couit lias no ton- 
tiol over a licenste who is not a paity to the siiil {Ottm Mtlhnq Co v 
Uohinson (1885), 3 R P C 11, per Kay, J , at p 14) 

{q) A licence is not really assii^nable [Jiowei v Ilodqes (1853), 22 L J 
(( V ) 194, per Jkkvis, C I , at p 198 (itcd witli ajunoMil in liuu"<vii v 
Jlacphetson (Donald) <C ('0 , Lid (1897), 14 li P <’ O'Kl), hut a Imnce 
jnanted to A and his assigns shons an intention not to limit tiu lu (iie<‘ to 
tlie licensee eicliisuely, and acts as an estojijicl, giving an assignie a good 
defence against tue oiiginat licensor {Bower v Badges, supw , Lawson v 
Macpheison {Dmiald) efc Co Lid, supia) A Iniensee may convtit Ins 
liusiness (including the benefit of the licence) into a Iimitid (omi>iiiy 
(Sown V Humber d, < 0 (1888), 6 R P C 9), and to that txtmit a Ik < m e 
may also be said to be assignable {Lawson \ ^aephn on {Donald) d Co , 
lid, supra) For a form ot mortgage of a licente, < KncjelopBcdia of 
Forms and Precedents, \ ol VIII, p 693. 

(r) Lawson v Maepherson {Donald) d Co, Ltd , sn,na As to assign^ 
mcnt of a patent, sec pp 183 et seq , ante , ind as to estoppel, sec notes (/), 
{1), p 194, ante As to royalties, see p 196, post 

(a) A clause giving a power of revocation to one parly only dms not 
give the other party power to determine the Ik erne {Ouyot v I'homson 
(1894), 11 R P C 541. C A , [1894] 3 Ch , ( ullan \ fAwson (1897), 
14 R P C 249) Fora lonn of notice of icvoiation,see Eiicydopa-dia of 
Forms and Precedents, Vol X ,pp 165, lt >6 As to the (ftect of a dause 
that the hcence shall detcimino if tin patent is dceland invalid, sie 


note (r), p 192, ante 

{b) Kenny's Patent BvUonholetng Co v ^omeredi (1878), 20 W B 787 

(c) Woodr LeadbitUr (1845), n M &W 838, Vrossleyv /Jtxon (1863), 
10 H L Cas 293, followed in Pedjies v Mulhner {\8^12), 10 R P C 21, 
(opptn V Lloyd, Coppm v Palmer (1898), 15 R P C 373 , but, where 
a ucejice revocable at will has been revoked by one of the parties, the 
circumstances may give the other party a cause ot action for breach of 
(Jontraot {Kerrtson v Smith, [1897] 2 Q B 445) 

(d) ^yot V Thomson, [1894] 3 Oh 388, C A A hcence to use a patent 
loupled with obhgations on the grantor and grantees is not nettssanly a 
licence coupled with an interest {tbtd , per Lijsoiey, B J , at pp 397, 398) 

(«) TToodv LeadhtUer, supra, IFard v Ltvesey (1881), liii P ^ lOJ. 
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Bmt 7 (vii ) Royaltm 

4Q3 

A licensee who fails to pay the royalties reserved by the 
Effect of licence is liable to an action by the licensor for their recovery (/), 
failure to pay jg defence that the patent has been declared void unless 

roya t ee. g covenant by the licensor to the effect that he had power 

to grant the licence and that the patent was valid (q) The only 
defence open to the licensee is that he was induced to take the licence 
by fraud or mifaiepie&entation(/i) 

A licensee may be entitled to recover royalties he has paid aftei 
and in ignorance of a bieach of covenant by the licensor (a) 


A licence coupled with an interest is hable to forfeiture if the conditions 
axe broken {tvard T Livesey (1881), 5 R P C 102), m wluch case the claim 
to take the benefit of the forfeiture and to assert the termination of the 
licence need only be in writing, although the licence is under seal (Ward 

V Ltvesey, supra, and see note (h), p 191, ante) It would appear that 
a revocation of a licence under se^, other than by forfeiture, must be 
by deed (Ward v Livesey, supra ), and see title Delds and Other 
Instruments, V&I X , p 362 

(/) A licensor, who is successful m sue h an action, may obtain an 
account against the licensee, but an account is not granted unless there an 
profits to account for, and unless all the parties mterested are before the 
court (Berqmunn v Mntmtllart (1881), 17 Ch D 423) Interest may be 
payable by the licensee if the royalties in airear are a sum certain, pay 
able at a certain time hsed dciinitely by the instiument itself (Mutrhead 

V Commercial Cable (Jo (1891), 11 R P C 317, per Kennedy, J, at 
p J17, following Merchant Shipping (^o v Armfloi/e (1873), L R 9Q B 
99, lix Ch , Dun combe V Btighton Club Co (1875), L R 10 Q B 371, per 
Biackbuhn, J , at p 373), and see title Money and Money Lending, 
Vol XXI, pp 38, 39 

(< 7 ) Orover and Baker Sewing Machine Co v AftZlard (1862), 8 Jur (N s) 
713 A licensee undci a hcence without such a clause, and for a certain 
term, is bound to pay royalties until the term expires, although the patent 
has been declared void (Afiican Gold Recovery Co v Sheba Gold Mining Co 
(1897), 14 R P C 6b0) In the absence of express covenant to main 
tain the patent, there is no obligation on a licensee to pay the foes neces¬ 
sary foi that purpose (Be Railway and Electno Appliances Co (1888), 38 
Ch D 597 , and see note (o), p 186, ante) 

(h) Jandus Aio Lamp and lilectiic Co v Johnson (1900), 17 R P C 
361, and see UuU v Condei (1867), 2 C B (n s ) 22, Lawes v Purser 
fl86b), 6E & B 930, title MiSKBPREaENTATioN AND Fraud, Vol XX, 
pp 653 et seq A licensee cannot seek to dispute the validity of the patent 
under a plea of misrepioscntation (Jandus Arc Lamp and Electric Co v 
JoAnsott, Kupra, per Parwell, J , at p 373), but wheie a hcenoew granted 
subject to an mquiiy as to the vahdity of the patent the licensee can, in 
an action for loyalties, dispute the vahdity of the patent (TF»Z«on v Union 
Oil MiUs Co (1891), 9 R P C 67) 

(a) The bcensee’s right to recover is a question of construction as to what 
is the meaning of the parties at the time in the particular case (Mills v 
Caison (1892), 10 R P C 9, C k, per Lord Esher, M R , at p 16, 
Lines V Usher (1897), 14 R P C 206, C A , per Lord Esher, M R , at 
p 209,aflRrmingthe judgment of Charles, J, S C (1896), 13 R P C 685) 
In Linoa v Usher, supra, the hcensor undertook to protect and defend his 
patent during the ooutinuance of the agreement from infringements The 
court held that to mean that the licensor would do all that was necessary 
to maintam and keep the patent alive, and that a failure to pay renewal 
fees was a breach of this agreement, and that the result was, not damages, 
but foTldture of the royiuties payable under it (S C, 14 R P C, per 
LoPBE, L J , at p 210) In MUh v Carson, supra (distinguished in Lines 

V Ush^, 13 R P C, supra, per Charles, J, at p 689), it was held that 
although the failure to pay renewal fees was a breach of the covenant for 
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Shb-Sect 2 —Compultory Ltcrnct, 

(i) Pettttan to Board of Tradt 

404 Any person inteiested may present a petition to the Board 
of Tiade alleging that the reasonable reqnuements of the pubho 
with respect to a patented invention have not been satisfied, and 
pi ay mg for the giant of a compulsory licence, or, m the altemalivo, 
for the 1 evocation of the patent {h) 

The reasonable requiiements of the public are not deemed to 
have been satisfied if— 

(1) By reason of the default of the patentee to manufacture, 
to an adequate extent and to supply on reasonable terms, the 
patented aiticle, or any parts tbeieof which aie necessaiy for 
its efhcient worlang, or to carry on the patented process to an 
adequate extent, or to grant licences on reasonable terras, any 
existing trade or industry, or the establishment of any new trade or 
industry, in the United Kingdom is unfairly prejudiced, or the 
demand for the patented article or the article ploduced by the 
patented process is not reasonably met, oi 

(2) Any trade or industry iii the United Kingdom is unfairly 
prejudiced by the conditions attached by the patentee to the pur- 
(hase, hire, or use of the patented aiticle or to the usmg or working 
of the patented process (c) 

(li) Proceedings before Board of Trade 

405 The petition and an examined copy of it must be left at the 
Patent Office with a request on the prescribed foim, and must be 
accompanied by affidavits or statutory declarations in proof of the 
allegations contained in the petition, together with any other 
documentary evidence m support id) Copies of all these documents 
must be delivered to the patentee and to any other person who is 
alleged to have made default <d) These persons may give notice of 
opposition to the petition, by It aving the prescribed form at the Patent 
Office, and may, within fourteen days after being irvited to do so by 
the Board, leave their affidavits or declarations in answer, delivering 
copies to the petitioner, who may reply to them m the same 
way within fourteen days, confining himself to matters strictly m 

quiet enjoyment, yet on the construction of the .agreement the covenant 
for quiet enjoyment and the covenant to pay royalties wore not sufAciently 
CO extensive to make the one condition precedent to the other, and, 
further, where there are express conditions on which payment is to cease, 
the court does not infer other conditions not m the agreement {Mills v 
('arson (1892), 10 B P C 9, C A , per Lord Esher, M K , at p 16) 

(b) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 24 (1) 

(e) Ibid, B 24 (5) Such a petition, which mnst be made on Patents 
Form No 20, must show clearly the nature of the petitioner’s interest 
and the grounds upon which he chums to be entitled to rehef, and must 
state m detail the circamstances of the case, the terms upon which ho 
asks that an order may be made and the purport of such order, and the 
name and address of tne patentee and of any other person who is alleged 
m the petition to have made default (Patents Rules, 1908, r 68) For u 
fonu of notice to the patentee of intention to present such a petition, boo 
Encyolopsedia of Forms and Preoedenia, Vol a , p 165 
(a) Patents Bnles, 1008, r. 69 The request is made on Patents Form 
No 19 (fee £1) 
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reply (e) No further evidence may be left except by the leave or 
requisition of the Board (/) 

406 The Board of Trade, if not satisfied that & primd facie case 
has been made out for proceeding further with the petition, has power 
to dismiss It ( If) If so satisfied, the Board maj first attempt to bring 
jiliout an agreement between the parties (/t), failing which agreement 
it must refer the petition to the court (r^ with all documentary 
evidence, and with certified copies of all entries in the Registei 
1 elating to the patent in question and any other information which 
it appears to the Board may he of service to the couit in ascertain 
ing what persons should he made parties to the pioceedings The 
Board must give notice to the parties that the petition has been 
lefcned to the couit( 7 ) 

(in) Pouet! of the Cuint 

407 Tlio court hears the petition so referred (A), and, at the 
healing, the patentee and any other peison claiming an interest m 
the patent as oxclusivo licensee or otherwise are made parties to 
the pioceediiig, and the law ofiicer, or counsel representing him, is 
entitled to appear and be heard (/) 

408 If it 18 proved to the satisfaction of the court that the 
reasonable lequiiementa of the public liave not been satisfied, the 
patentee may he oideied to giant licences on such terras as 
tlie coint may think just, 01 , if the couit is of opinion that 
the leasonable lequiiements of the public will not be satisfied 
hv file giant of licences, the patent may be revoked by older of the 
couit, but such ordei is not to be made befoie the expiration of 
thioe years fiom the date of the patent, or if the patentee gives 
•satisfactoiy loasons fm his default («i) 

409 An Older of the eouit dirc'cting the grant of a licence, 
without prejudice to any other method of enforcement, operates as 
if it wore embodied m a deed gi anting a licence and made between 
the jiaities to the proceedings (m) 

Sficr 8 —Tnm of Pakiit 
Siis-Mfcrj 1 Dmaiton of Oi ii/inal Grant 

410 The teim limited in every patent foi the duiation thereof is, 
unless otherwise expresslj provided, fourteen years from its date (o) 

(«) Patents Rules, 1908, r 70 The Board may alter the times pre 
senbod for the hearing of evidence upon terms and upon notice to the 
jiarties interested (ibid ) 

(/) Ibid , r 71 

(g) Ibid , r 72 

(k) Ibid , r 73 

(i) Patents and Designs Act, 1907 (7 Edw 7, 0 29), s 24 (2) 

( 7 ) Patents Rules, 1908, r 74 

(A.) See the text, eupra As to setting down and the hearing of the 
petition, see R S C , Ord 53 a, r 7 (c), (d) 

(l) Patents and Desims Act 1907 (7 Edw 7 , 0 29), s 24 ( 4 ), and see 
R S. C , Ord 63a, r 7 (b) No evidenoe may be given upon any issues 
oilier than those raised upon the origmal petition (wtd , r 7 (a)) 

(TO) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 24 (3) 

{n\ Jbtd,, 8 24 ( 6 ) As to the operation of such a deed, see pp 194, 
196, ante 

( 0 ) Patents and Designs Act, 1907 (7 Edw 7, c 29), a 17 (1) 
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Sub-Sbot 2 —Eximaton of 'J erm 

411 A patentee may(p), after adveitising, m manner pro- 
uded(g) by Kules of the Supieme Court (?), hia intention to do so, 

\i3 to the maintenance of a patent during tboho years, see pp 181 ei aeq , 

ante 

{p) The petitioner may be the admimstratrix of the patentee (jB(* 
hounion’8 Patent 1 Web Pat Oas 565, P C , Heath's Patent 

(1853), 8 Moo P C C 217), or his executor (He Bodmer's Patent (1849), 0 
Moo P C C 468, Dawes's Patent (1893), HR P C 27, P C ), or 
dll assignee (l?e Morgan's Patent (1843), 1 Web Pat Cas 737, P C , Ledsam 
s Bussell (1848), 1 II L Oas 687 , Be Hardy's Patent (1849), 6 Moo 
1 * 0 C 441. Be PUman's Patent {1811), 8 Moo P C C (n 8 ) 293,297), 
a company {Be Napter's Patent (1861), 13 Moo P C C 543), or its 
tiusteea {Re Pettit Smith's Patent (1850), 7 Moo P C C 133), the agent 
for a foreign mventor (Rfl Newton's Patent (1861), 14 Moo P C C 166), 
the importer of a foreign invention {Be Clandge's Patent (1861), 7 Moo 
I’ C C 394), a moitgagee applying i\ith the patentee {Be Bovill's Patent 
(1863), 1 Moo P C C (N -? ) 348 , Be OhnreVs Patents (1880), 3 R P C 
')5, 100, P C ), or an exclusive licensee {Be Shone's Patent (1892), 9 
II P C 438, 440, P C ) For definition of “ patontee,” seo Patents and 
Designs Act, 1907 (7 Edw 7, o 29), s 93 The applicaiion of a company 
tormed for taking over the invention as a 8peculati\e uudoitaking will, 
however, be refused {Be Stllar's Patent (1882), 1 Goodeve’s Patent rases, 
')81, Be Duncan v Wtlsoa’s Patent (1884), 1 R PC 257, P C , Re 
SOrion’s Patent {\8&^), 1 Moo P 0 C (n s ) 339 , Be Uopkvnson’s Patent 
(1896), 14 R P 0 6, P 0 , ClarL’s Patent (1899), 16 11 P C 431, 
P C) 

{q) The court may excuse non compliance with any of the rules and may 
gi\o such directions as may be just and expedient (R fi C, Ord 53 a, 
r 3(8)) For cases in which rules have been lelaxed, see note (r), infra 
Von compliance with any puiviKion of the Patents and Designs Act, 1907 
(7 Edw 7, 0 29), cannot be excused, seo Be Adam’s Patent (1898), 16 
H P 0 1, P C 

{>) R SC, Old 634., r 3, coramenttd on in Be Johnson's Patent, [1908] 

2 Ch 487 A party intending to apply by petition must give public notice 
hy advertising thiee times m the London Gazette and once at least in a 
London daily newspaper the price of which is not less than ono penny 
(R S (J, Ord 63 a, r 3(a)), and if his principal place of business is 
situated in the United Kingdom, fifteen miles or more fr» m Charmg Cross, 
he must also advertise once at least in a local nowspaiM circulutiiig iii 
the district where such place of business is situated D he has no such^ 
place of bubuiess, then if he carries on the manufacture of an^thmg inatle 
under his specification in tJie United Kingdom, fifteen miles or moie 
from Charmg Cross, he must advertise once at least in a local newspaper 
circulating m the district where he carries on smih manufacture If he 
has no such place of busmess and canies on no such manufacture, then 
if he resides m the United Kingdom, fifty miles or more Irom Charmg 
('rosB. he must advertise once at least m a newspaper emulating ih 
the district where he resides, see ihid , r 3 (b), Be Lmdon's Patent (1897), 
14 R P C 043, P 0 , Re Poyser’s Patent (1907), 24 R P C 157, P 
(where petitions were allowed to be presented before they had been adver¬ 
tised, on terms) In the case of a patentee residing abroad the advertise¬ 
ments should be inserted m newspapers circulating in the place of actual 
manufacture (Re Derosiw’s Pale«f( 1844), 2 Web Pat Cas I, 2, P C) The 
applicant must in his advertisements state the object of his petition and 
give notice of the day (t«, an ordinary petition day not less than four weeks 
from the date of publication of the last of the advertisements in the LonSton 
Gazette) on which he intends to apply to the court for a day to be fixed 
(heremafter called “the appomtod day” (see note (d), p 201, post )), before 
which the petition shall not be m the paper for hearmg Every advertise¬ 
ment must also state an address m the tfmted Kingdom for servu e and give 
notice that notices of objection (see note (/), y, 201, post) must be duly lodged 


8aoT.< 

Tena of 
Pataat 


Application 
by petition to 
the Lourt. 



200 


Patents and Inventions. 


Sbct s present a petition («) to the court («) praying that his patent maybe 
Term of extended for a further term, but such petition must be presented at 
Patent, least six months before the time limited for the expiration of the 
patent (a) 

before the day named m the advertisements A copy of such advertise¬ 
ments must be forwarded by the applicant to the solicitor to the Board 
of Trade when the first advertisement is sent to the London Gazette, and 
ihc Board of Trade thereupon causes such advertisement to be inserted 
lu the three followmg issues of the Illustrated Official Journal (Patents) 
(R a C\ Ord 53 a, r 3 (b). (c)) 

(«) The petition must state fully everything with reference to the patent 
and the history of the matter, or it will be refused (Be Pitman’s Patent 
(1871), L R 4P C 84, Re Johmon’e Patent {Wtllcox and Otbbs) (1B1\), 
L R 4P 0 75, 83, Re FerranH’8 Patent {IQOl), 18 R P C 518, P C , 
Re HUmdfieU’s Pnimt (1807), 15 RPC 17, P 0 ). it must refer, when 
neocBsary, to prior or foreign patents {Re Lxvet’s Patent (1892), 9 R P C 
127, P C , Re llmderBon't Patent (1901), 18 R P C 449, 453, 454, P C , 
Re Pitman's Patent, supra, Re Adair’s Patent (1881), 6 App Cas 176, 
P C , JBe Clark’s Patent (1870), 7 Moo P C C (N s ) 265, Re Johnson'^ 
Patent (1908), 26R P C 709, 728 , 77 L J (on )737) Uberrima fidesmwl 
be observed {Re Horsey’s Patent (1884), 1 R P C 225, 226 PC) In 
special rircumstances an amendment may bo allowed (Re Hutohinson't, 
J'aten<(1861), 14Moo P C C 364) The petition must be accompanied by 
an affidavit as to pubhcation of the advertisements referred to in note(r), 
]> 199, ante The statements contained in such affidavit m^ be disputed 
at the hearing of the petition (R S C , Ord 63 a, r 3 (e)) The advertise 
ments must be proved before the petition is tried {Re Perkins’ Patent 
(1845), 2 Web Pat Cas 6, 8, P C ) 

(/) Patents and Designs Act, 1907 (7 Kdw 7, o 29), s 18 I e , a. judge 
of the High Court selected by the Lord Chancellor for the purpose (tfcio , 
s 92 (2), see R S C, Ord 63 a, i 1, Yearly Practice of the Supreme 
Court, 1912, p 764) 

(a) But It should not be presented promatmely, for the profits accruing 
at the close of the life of the patent may materially affect the question ot 
extension {Re Macintosh’s Patent (1837), 1 Web Pat Cas 739, n, where, 
tlic petition having been presented eighteen months before the expiry ol 
tho patent, the application was ordeied to stand over) Failure to present 
the petition before the six months commences is fatal (Re Adam’s Patent 
(1898), 16 R P C 1,P C , Re Jabloehkoff's Patent (1891), 8 RPC 281, 
P C , but see Rvssell v Ledsam (1848), 1 H L Cas 687) A petition 
must be presented within one week from the pubhcation of the last of 
‘the advertisements in the London Oasette, and a copy of the petition 
must within the same time be furnished to the solicitor to the Board of 
Tiade The petition is made returnable for the day named in the 
advertisements (R S C , Ord 53 a, r 3 (d)) In Re Hutchison’s Patent, 
supra, this rule was relaxed In Reece's Patent (1881), Eng Rep 
Jan—Mar 1881, xiv, a supplementary statement was allowed to ht 
delivered before the hearing to correct mistakes in the petition Presenta 
t ion IB effected by the original petition and a copy hereof being taken 
to Room 138, Chancery Registrar’s Department The ongmal must be 
stamped £1 Two printed cojpies of the specification of the patent must be 
lodged with a topv of the petition (R S C , Ord 63 a, r 3 (li)), document^ 
and eopies aie lodged at the chambers of the judge {ibid , r 3 (r)), as to 
eervioe ot documents, see ihid ,r 3 (x) The petitioner must also lodge, 
not less than three weeks before the appointed day, two copies of the balance 
sheet of expenditure and receipts relating to the patent m question which 
must be proved on oath at the heanng (as to the accounts, see note (a), 
P 203,posf) Hemustalsuatthesametimefurmshthreecopiesofthespecifi 
cation and of the aocouuts to the solicitor to the Boiurd of Tiade, and on 
receiving two days’ notice must give the solicitor to the Board of Trade 
reasoiiahle iacihties for inspecting and taking extracts from the books b\ 
reforenee to which he proftoses to venfy the oalauce sheet or tiora which 
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Notice may be given to the Court of objection to the exten¬ 
sion (6) 

412 Upon the day named in the advei tisements (c) the petition 
appears m the court list, and the petitioner applies to the Court to 
jix the appointed day(d) 

413 The patentee (c) and any person who has given notice of 
(objection (/) must be made parties to the proceeding (<;), and the 


Saor. 8. 

Twin 

Patent. 

Notice o( 
objection. 

I>»j for 
bearing 

Partlei to the 
proceeding! 


(ho mateiials for the balance sheet have been derived (R S C , Ord 53 a, 

I 3 (i)) Persons who have dehvered particulars of objeciious are 
I iititled to copies of the accounts at their own expense {tbtd, r 3 (q)) 

(5) Patents and Designs Act, 1907 (7 £dw 7, o 20), s 18(1), (2) As to 
]iiocedure on such notice being given, see note (/), tnfra, and note {g), p 202. 
post Objection may be taken on the ground of the patentee’s neglect to 
l)riDg an action for infringement {Se Stmtater'e Patent (1842), 1 Web Pat 
I <18 721, 724, P C , Be Pinkue' Patent (1848), 12 Jur 234, P C ),or on the 
•{round of non introduction of the patent (Be Patterson's Pat&at (1849), 6 
Moo P C C 469 , Be Norton's Patent (1863), 1 Moo P C C (N 8 ) 339) 

1 ^tension may be refused where an invention only succeeds on subse* 
quent improvements (Be Wooderoft's Patent (1841), 3 Moo P C 0 171; 
lie Bell’s Patent (1846), 10 Jur 363, P C ), oi where a patentee has 
granted an exclusive licence which is contrary to pubho polity (Be Card- 
u ell's Patent (1856), 10 Moo P C C 488), or on tlie ground that exten¬ 
sion would be contrary to the interests of the pubUc (Be Mclimes' Patent 
/1868), 6Moo P C C (N 8)72) A pnjn4/ocie case as to the vaUdity of 
(he patent must be made out to justuy a grant of extension (Be Erard's 
Patent (1836), 1 Web Pat Cas 567, P C , Be Johnson’s Patent (1908), 
L>5 R P C 709, 77 L J (CH ) 737, Be Boy’s Patent (1839], 3 Moo P 0 C 
24), for a patent which is clearly bad will not be extended (Be Pinlcvs’ 
J'atent, supra. Be Betts' Patent (1862), 1 Moo P C C (N s ) 49, Be 
Utils’ Patent (1863), 1 Moo P C C (N s ) 258, 262 , Be Burhngluim, 
limes,and Lee's Patent (1898), 15 R P C 195, P C , Be Stewait’s Patent 
(1886), 2 R P C 7), but in cases of doubt extension may bo allowed (Be 
iroodcro/t’e Potent (1846), 2 Web Pat Cas 18, 30, P C , Be Beth’Patent, 
hiipra, Be Hills' Patent, supra. Be Cocking’s Patent (1886), 2 11 P C 
111, P C , Be Stewart's (Dwncan) Patent (1885), 3 R P C 7, P C , Be 
I/Ifon’8 Patent (1894), 11 R P C 637, P C ) The fact that an action with 
leterence to the v^dity of the patent is pending M nc' objection to an 
* vtension bemg granted (Be Boy’s Patent, supra . Be Hea \’s Patent (185*1), 

8 Moo P C C 217 , Be Lane i'ox's Patent (1892), 9 R P C 411, P C ) - 

(c) See note (r), p 190, ante 

(d) R S C , Ord 63 a, r 3 (f) As to the meaning of ** appointed day,” 
see note (r), p 109, ante The petitioner must, on the appointed day being 
hied, give pubhc notice of the same by advertising oncxi at leosi in tlicj 
hondon Gazette (R S C , Ord 63 a, t 3 (g)) 

(e) The patentee most come to the couit prepared to show that he has 
done his utmost to push the invention and get it launched on the market 
Jie Stoney's Patent (1888), 6 R P C 618, 523, P C , Be Henderson’s 
Patent (1901), 18 R P C 449, P C , Be Johnson’s Patent (No 2), [1909] 

1 Ch 114, per Parker, J , at p 125) 

(/) Any person desirous of opposing the petition must lodge a notice 
to that effect, giving an address m the United Kingdom for service 
ife must also serve upon the petitioner a copy of such notice (Patents 
lud Designs Act, 1907 (7 £dw 7, c 29], s 18 (2) ) Such notices 
tuQst be lodged and served before the day nam^ m the advertise¬ 
ments as t ha t on which he, the petitioner, mtends to imply for the 
appoluted day to be fixed (see note (r), p 199. ante) (R S 0 , Ord 53a 
I 8 (j)) The petitioner must serve a copy of Im petition upon each 
person giving such notice (tbtd , r 3 (k)), and each such person must withm 


(gl For note (g) see next page. 
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OomptroUer has the right, and may be directed by the court, to 
appear (Jt) and be heard (t) 

The Coinptioiler is not required to give notice of the grounds of 
any objection he may think fit to place before the court (j). 

414 The (ourt, in considering (A) its decision (1), has regard to the 

three weeks after such service lodge two copies and serve upon the 
petitioner one copy, and lodge with the sohcitor to the Board of Trade 
three copies m writing of particulars of the objections upon which he 
intends to loly against the granting of the prayer of the petition {ifnd , 
r 3 (1)) This Rule gives to the couit considerable latitude as to the 
paiticulars that must be given, and the considerations that apply are those 
apphcable to pleadings generally {Be Johnson's Patent, [1908] 2 Ch 487), 
see title Pleading, pp 411 et seg , post Failure to lod™ and seive such 
particulars of objections is deemed to be abandonment of opposition , and 
no person who has delivered such particulars of objections shall be entitled 
to oppose the granting of the prayer of the petition on any grounds not 
stated m such particulais (R S C , Ord 53 a, r 3 (m), (n)) 

ig) Any person who has lodged notice of opposition is entitled to be 
he aid on the application to fix the appointed day, and every person who has 
lodged and served particulars of objection must be served by the petitioner 
with notice of the appointed day (R S C , Ord 63 a, r 3 (o)) 

(ft) Whether the petition is opposed oi not the Attorney General should, 
it seems, appear to watch the progress of the case made for the petitioner 
{Be Erard's Patent (1835), 1 Web Pat Cas 557, n ) 

(i) Patents and Designs Act, 1907 (7 Edw 7, c 20), s 18 (3) The 
petition must not be entered in the list for trial until the expiration ot 
the tiino limited for the lodging and service of tho particulars oi 
otijoctions, and shall only be entered for trial on the lodging of an 
afhdavit on behalt of the petitioner that all persons who have seived him 
with nolKo of intention to oppose the prayer of his petition have been 
served with copies of the petition The petition is entered for tnal in 
Room 136, Chanceiy Registrar’s Department The petition, subject to any 
direction of llie loiiit to the coutrarv, is set down in the same manner a* 
if it had been an assigned witness action, and shall be marked m the 
witness list not before the of 190 , being the appointed day 
(R S C , Ord 53 a, i 3 (p)) As to the mcanmg of “ appointed day,” see 
note (r), p 190, ante 

(;) R S C , Ord 63 a, r J (t) 

(k) The court does not on the hearmg determine the validity or 
invalidity of the patent {Be Stewart's {Duncan) Patent (1885), 3 R P C 7, 
0 , 10. P C , Be Stoneu’s Patent (1888), 5 B P C 618, 621, 622, P C ) 
nor will it consider whether the patent has lapsed {Be Dolbear’s Patmt 
(1806), 13 R P C 205) As to the admission ot evidence at the hearing, 
see R S C, Ord 53 a, r 21 

{1) The petitioner, in order to succeed, must make out a strong case 
both of hamship and upon the utility of the invention {Be Erard's Patent 
(1835), 1 Web Pat Cas 657, PC) A very special case showing the 
novelty, utility, and merit must be proved and that the remuneration dm 
to the appheant lias either failed altogether or has been very dispropor 
tionate to the merits of the invention {Be Honiball's Patent (1865), 9 
Moo P G C 378, 393, Be Donnton’s Patent (1839), 1 Web Pat Cat 
565. P C ; JJe Jones's Patent (1840), 1 Web Pat Cas 677, P C . 
lie Morgan's Patent (1843), 1 "Web Pat Cas 737, P C , Be Derosne's 
Patent (1844), 2 Web Pat Cos 1, P C , PtnJcus' Patent (1848), 
12 Jur 234, P C ; Be Norton's Patent (1863), 1 Moo P C C (n s ) 339, 
343 , Be McDougaTs Patent (1867), 5 Moo P C C (N s ) 1, Be Pitman's 
Patent (1871),L R 4P C 84), and this applies even when the applicataon 
la not opposed {Be PerJetns' Patent {1845), 2 Web Pat Cas ^ 18, Be 
CesrdweWs Patent (1856), 10 Moo P C C 488, 490) Extension will be 
iprahted if the patentee has sustained considerable loss either m connection 
with working the patent (Be Swaine'e Patent (1837), 1 Web Pat Cas 
659, P C , Be Southworth's Pcifenf (1837). 1 Web Pat Cas 486, P C , 
Be JOeroene's Patent, supra, or from litigation with refeieuce to the patent 
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I Rb Pettit Smith's Patent (1850), 7 Moo P C T 133, Be Heath's Patent 
1 1653), 8 Moo P C C 217), or from the opposition of existing interests 

Stafford's Patent (1838), 1 Web Pat Caa 663, P C , Bs BobeiU's 
I'atent (1839), 1 Web Pat Cas 573, P C , and see note (a), infra), or 
iiom want of influence (Payne's Patent {I85i), cited in Coryton’s Laws 
rif Letteis Patent, p 220), or from the derangement of the labom 
luaiket (Be Napier’s Patent (1861), 13 Moo P C C 643) The grant ot 
m extended term is anything but a inattei of oouise (Be HonibalVs 
Paleitt (1866), 9 Moo P C 0 378, 393, Be Jones's Patent (1840), 1 Web 
I’at Cas 577, P C ) 

(m) There must be special merit (Be Stoney's Patent (1888), 6 R P C 
"tl8, P C) the merits must bo gieat (Be lieanland's Patent (1887), 4 

II P C 489,491), and must be proved (Be Kelly’s Patent (1900), 17 

UPC 476, PC), and merit diflois in the circumstances, inasmuch as tho 
inventor may have spent yeais of long and patient labour andol gieat and 
unaided ingenuity, oi made his discovery by a happy accident or fortunate 
guess, or led up to it by earlier incomplete expeiiraonts (Be Hills' Patent 
1 1863), 1 Moo P C C (v s ) 258, 265) Tho neccssaiy merit is not the 
ingenuity m giving the idea of the possibility of douig a Hung, but tho 
utility lu the practi(.il workmg ot the invention (Be Betts' patent (1862), 
1 Moo P C C (v 9 ) 49) The simplicity of an invention is a factor to 
ho cousideied (Be Muntz’s Patent (1846), 2 Web Pat Cas U3, 119, P C 
Be Hazeland’s Patent (1894), HR P C 467, 470, PC), but the merit ot 
iin importer 18 smallei than that of an inventoi (Be Soames's Patent (IM'i), 
I Web Pat Cas 729, 733), while that ot a company whith merely buys 
a patent for commercial pui poses is none at all (Elediie Tcleyravh Co 's 
Patent (undated), cited 1 Moo PC 0 (n a ) 346, P 0 , Be Sillars Patent 
(1882), 1 Goodeve’s Patent Oases, 681) Where parts of an invention have 
ment, extension may be allowed as to those particular parts (Be Bodmer's 
Patent (1853), 8 Moo P C C 282 , Be Lee's Patent (1866), 10 Moo P C C 
226, Be Bi^ier’ePalent (1881), 6 App Cas 174, P C , Be Church's PaUnts 
(1886), 3 R P C 95, P C , Be Biirhngham, Innes and Lee's Patent 

(1898), 15 R P C 195, P. C , Be Lodge's Patent, [1911] 2 Ch 46, 365); 

hilt where there is no merit at all the application fails (Be Kelly’s Patent 

(1900), 17 R P C 476, P C ) Inutility is a bar to the application being 

giauted, strong evidence of which is that the invention has not been put 
into practical use (Be SimistePs Patent (1842), 4 Moo C C C 164 , Be 
Woodcraft's Patent (18^6), 2 Web Pat Cas 18, 29, P O , Be BahexoelUa 
Potent (1862), 15 Moo P C C 386, Be Allan’s Patent (1867), 4 Moo 
P C C (n s ) 443, Be McDougal’s Patent (1867), 5 Moo P C C (N a ) 
1 , Be Herbert’s Patent (1867), 4 Moo P C C (n a ) 300), but that fact 
may be rebutted by showing that it was due ,to the patentee being in 
l>ecuniary difficulties (B« ir? Patent (1839), 1 Web Pat ('as 575, 
C C ), ''1 that there was only a limited market m view of the valuable 
nature of tho patent (Be Herbert’s Patent, supra Be Thompson's Patent 
•1902), 19 R P C 565, 668, P C ), oi that the invention by its nature 
did not at once come into use (Be Jones’s Patent, supra, Be Oume and 
riiamis' Patent (1897), 15 R P C 63, P C , Be Boaid’s Patent (1908), 
25 R P C 537, P C ), or that it was used abroad (Be Hughes' Patent 
(1879), 4 App (as 174) 

(n) Failure to keep account may be aground for dismissing the petition 
(Be Lawrence and Kennedy’s PatetU (191u), 27 R P C 232) In cstunating 
<he profits, the patentee may deduct expenses caused by litigation (Re 
BoberU'e Patent, supra, at p 675, Be Kay's Patent (1839), 1 Web Pat Cas 
“568,672, P C , Be Galloway’s Patent (l84iZ), I Web Pat Cas 724, 729, P C , 
Be Betts' Patent, supra. and see note (1), p 202, ante) but the costs of 
settled actions may oe disallowed (Be HtUs’ Patent, supra) He may deduct 
expenses caused by experiments (Be Bate’s Patent (1836), 1 Wtb Pat Cas. 

(A) For nolc (o) see next pago. 


nature and merits (m) of the invention in relation to the public, to 
the profits (n) made by the patentee as such, and to all the circum¬ 
stances of the case (o) 
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If it ttppearB that the patentee has been inadeqnatelj remunerated 
by his patent, the court may by order extend the term of the patent 
for a further term not exceeding seven, or, in exceptional cases, 
fourteen years, or may order the grant of a new patent for such 
term as may be specified in the order, with any restriction, con¬ 
ditions, and provisions the couit may think fit(p) 


739, n , Be Kay's Pa<enl, (1839), 1 Web Pat Cas 668, P C ), the expenses 
of bnogiug the invention into use (Be Galloway's Patent (1843), 1 Web 
Pat Cas 724, P C , Pe Newton's Patent (1861), 14 Moo P C C 156, Be 
Carr's Patent (1873), L R 4 P C 630), expenses caused by payments 
to patent agents (Re Poole's Patent (1867), 4 Moo P C C (N 8 ) 462, 
456), but a loss occasioned by the sale and repurchase by the patentee 
will not be allowed (Re Patenf (1871), 8 Moo P C C (N 8) 300) 

On the other hand, the patentee must add the profits arising from sale for 
exportation (Be Hardy's Patent (1849), 6 Moo P C C 441, Be Johnson’s 
Patent(Wtllcox and Gwbs) (ISl 1), 8 M .00 P C C (n 8 )282,291, Re-4datr’« 
Potent (1881), 6 App Cas 176), and care must be taken to keep the 
accounts as patentee and as manufacturer distinct (Re Betts' Patent (1862), 
1 Moo P C C (N 8 ) 49, Re Htlls’ Patent (1863), 1 Moo P C C (N 8 ) 
268, Be Saxby's Patent (1870), 7 Moo P C C (N 8 ) 82, 86, Re 
Trotman’s Patent (1866), 3 Moo P C C (N 8 ) 488) Items foreign 
to the patent must not be included in the accounts (Re Clarke's 
Patent (1899), 16 R P C 433) Expenditure in the patent business 
inust be kept distinct from expenditure in a general business (Re 
Duncan and Wilson's Patent (1884), 1 11 P C 267 , Be Willacy's Patent 
(1888), 6 R P C 690), and receipts iii respect of the patented article 
must be distinguishod fiom receipts in respect of other articles (Be Yates' 
Potent (1887), 4 RPC 161, 162, BeWiltan and Bobinson'8Pat^it(\888), 
13 R P C 660) Profits made in respect of foreign patents for the same 
invention must be disclosed (Be Newton’s Patent (1884), 1 R P C 177, 
Be Barff and Bower’s Patent (1896), 12 R P C 386, 386, Be Peach’s 
Patent (1901), 19 R P C 66, P C ), and, wheie the patentee has gianted 
licences to manufacture in considcratioin of royalties, the profits of the 
licensees, as well as the royalties leceived, sliould be set out (Be Trotman’s 
Patent, supra, Be Shone’s Patent (1892), 9 R P C 438, compare Be 
Thomas's Patents (1892), 9 R P C 367) Where the patent rights have 
been traiisfened to a company, it is essential to deposit nut only the 
patentee’s accounts of his profits, but accounts also of the profits of the 
company (Be Deaton’s Patents (1887), 4 R P C 122), and what dealings 
have taken place in the shares of the company should appear (Be Lane- 
Pox's Patent (1892), 9 B P C 411, neeBe Parsons'Patent (1898), 15 B P C 
394, Be Ihincan and IVtteon’s Patent supta) The profits of each year 
shoiild be kept distinct (Be Petkins' Patent (1846), 2 Web Pat Cas 16, 
Be Yates’ Patent (1887), 4 R P 0 161, 162), as well as the expenditure 
(Be Yates’ Patent, supta) W^heie no profits haie been made, such strict 
proof of account as is lequirod where i^ofits have been made is not 
necessary (Be Thompson's Patent (1902), 19 R P C 666) The accounts of 
1 he petitionei must oe (leai and piecise and must leave no doubt as to wbai 
the applicant’s remuneration has been (Be Betts' Patent, supra , Be Bills' 
Patent, supra , Be Trotman's Patent, supra , BeSaxbif's Patent, supra. Be 
« laik't Patent (1870), 7 Moo P C C (N 8 ) 255), Be Henderson's Patent 
(1901), 18 R P C 449, Be 11 utencl's Patent (190J), 20 R P C 285 
11903] A C 206. tompaie Re Dartey j) Patent (1891), 8R P C 384, Re 
jMke's Patent (1881), 8 R P C 230, [1901] A C 240), and are considered 
beioie the meiits ol the invention (Be Wield's Patent (1871), 8 Moo P C C 
(N 8 ^ 800, Be Houghton’s Patent (1871), 7 Moo P 0 C (N 8 ) 809, com- 
menting on Be Saxhy's Patent, supra, and Be Clark's Patent, supra) 
Destruction of the patentet’s books is no excuse for not supplymg proper 
accounts (Be Yates and Kellett's Patent (1887), 4 R P C 160, P C , 12 
App Cas 147, compare Re ^arl;wtch’« Patent (1860), 13 Moo P C.C 310) 
(O) Patents and Designs Aot^ 1907 (7 Edw 7, o 29), s 18 (4) 

(p) Jbtd,» 18(6) But the court has not power to award a second penod 
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The court has power to extend the patent as to one or more of its 
claiming clauses without extending it as to all of them {q) 

415 In the case of opposition to the petition for extension, the 
court may award coats in favour of or against the opponents (?) 

416 The decision of the court is final (s). 

Sub-Sect 3 —raimts of AddtUm 

417 A patent of addition is a patent which is granted m Deanitloa. 
espect of any improvement in or modification of an invention for 
ivhich a patent has either been granted or applied for, but which is 
granted only for the same term as that of the original patent or for 
so much of that term as is unexpired, so that the patent of addition 
will not lemain in force aftei the expiration of the original patent (t) 

of extension after the first has elapsed {Jte Thompson’$ Patent, [1909j 2 Ch 
447, confirming the rule laid down m Ee Ooucher's Patent (180C), 2 Afoo 
P 0 C (N s )532) It IS only wheie the value of the disclosure laigely 
exceeds the benefit derived by the patentee that he can be said to hai e been 
inadequately roinuneiated (i2e f/oAnson’s Patent (No 2J, [I'lOoj 1 Oh 114, 
per Pakker, J ) Where the petilionei is an assignee, a conditiun may bo 
imposed securing either an annuity (Be Whitehome's Patent (1838), 1 Web 
l*at Gas 473, P C , Iluasell v Leisnm(ISiS), 1 U L Cos 687, Re Mark 
wtok's Patent (1860), 13 Moo P C C 310, Re Herbert'a Patent (1867), 4 
Moo P C C (n 8 ) 300, Re Pitman's Patent {imi), L R 4 P C 84. 87), 
or a sliaie of the profits to the inventor (Be Haidi/'s Patent (1849), 6 Moo 
P C C 441 Be MeVulloi'Vs Paient 2f> 11 P C 684), and such 

(onditions may be imposed where the inventor has made nothing by the 
invention (Be Bodmer's Patent (1849), 6 Moo P 0 (' 468) Conditions 
may also be imposed eiihei that the article is to bo sold to the public at a 
fixed price (Bo Hardy’s Patent, supra, Be Hart’s Patent (1908), 25 R P 0 
299), or securing the invention to the Crown for the public sei vice (Be 
Pettit Smith's Patent (1850), 7 Moo P C C 133 , Be Napier's Patent 
(1881), 6 App Cas 174, P C , compare Be Schlumberger (1853), 9 Moo 
1* C C 1, Re Lancastei’8 Patent (ISM), 2 Moo P C C (N s ) 189) 

(q) Re Lodge’s Patent, [1911J 2 Ch 40, per Parker, J , at p 67 

(r) R S C, Ord 53 a, r 3 (u) A successful opponent is usually 

awarded costs (see IPcefiwpp fwd Patent (1836/ I Web Pat Cas 

554, 656) But if much expense has been oocasionod by relying upon 
patents which are not anticipations, and unsatisfactory witnesses have 
been oalkd, the opponent’s costs may be refused (Be HonibaU s Patent 
(1866), 9 Moo P C C 378, 394) If the petition is abandoned, the oppo¬ 
nent 18 allowed his costs (Be Brown's Patents (1886), 3 R P C 212, P C , 

Be Macintosh’s Patent (1837), 1 Web Pat Cas 739, n ) If there is no 
ground for the opposition, costa are given to the petitioner (Be Downton's 
Patmt (1839), 1 Web Pat Cas 607 , and see Be Church’s Patents (1886), 3 
U P C 96, P C ) Where there have been two or more opponents a lump 
sum has been divided between them (Be Jones's Patent (1864), 9 Moo 
P C C 41, Be Hopkinson’s Patent (1896), 14 R P C 10 , Be FenwnU's 
Patent (1901), 18 E P C 518, PC) If the petition fails the court may 
not except in special circumstances give more than one set of costs 
amongst all the opponents (R S C , Ord 53 a, r. 3 (v), see Be Imray’a 
Polent(1908), 26 R P C 11) The Comptroller and the Boardof Trade are 
not entitled to any costs m relation to their appearance on or opposition 
to the petition (R S C , Ord 63 a, r 3 (w)) Except as above expressly 
provided, the costs of all proceedings are in the discretion of the court 
(ibid , r 9) As to other proceedings, see Patents and Designs Act, 1907 
(7 Edw 7,0 29), s. 24, ana p 197,®»*«, as to petitions for revocation, see 
p 200, vast, and as to mfnngement proceedings, see pp 210 et seg , post 

($) Intents and Designs Act, 1907 (7 Edw 7, c 29), s 02 (2) * 

(t) Thd, s 19 (1),‘(2), (3) A patent of addition upon a patent of 
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The applicant or patentee, as the case may be, must apply lor ft 
patent of addition, and must leave specihcations, drawings and 
documents in the same viay as if he weie applying for an ordmary 
patent (n) Aftei the patent of addition has been granted, no 
additional fees are payable for its maintenance (a) 

'I'ho giant of a patent of addition is conclusive evidence that the 
iiiv(>nlion IS a pioper subject for such a patent, and the validity of 
the patent cannot he questioned on the ground that the invention 
ought to have been the subject of an independent patent (h) 

SacT 9 —Relocation of Patents 
Srii-Srci 1 —By the Comt 

Bjrwhom 418 A petition (() for the i evocation of a patent maj be 

piesenfed 

presciitui ^ j ^ Att<)Uio\ -(Jencnal, or any poi son aiithoiised by him (d). 

(2) Ji} any peison {<) alleging)— 

(i) That the patent was obtained in fiaucl of his lights oi of the 

addition may be gianted if the claims covered by the subsequent patent 
ol addition,<ailier patent of addition,and origiudl patent can be included 
in one c aim {Be JUIcFtely'b Apphattion (1912), 29 It P C 386) 

(a) Pattnts Rules, 1908, i 10 

(rt) Patents and Designs Act, 1907 (7 Ldw 7, c 29), s 19 (3) 

{b) Ibid , s 19 (4) 

{<) No proceeding lies foi lovocation of a patent gianted foi an inven¬ 
tion m iclation to winch a ceitibcate lias been given by the Secretary 
ot State or the Adniiialty (»6<d s 30(9)), and dS to such inventions, 
see pp 189 ei seq, ante A defendant in an action for infringement (see 
pp 225 etbfq , post) may, under the Patents and Designs Act, 1907 (7 Edw 7, 
e 29), s 32, counterclaim for revocation of the patent If so, he must, 
with Ills counterclaim, deliver particulars of objections as in an infringe- 
mint action, see R S C, Ord 63a, r 15, and as to particulars of 
objections, see p 217, poit The costs of a petition of revocation, whether 
under the Patents and Designs Act, 1907 (7 Edw 7, o 29), s 25, or by 
waj of coiinteiclaim, aie dealt with in the same way as m au action for 
inhiiigeinent (R S (’, Ord 63a, r 23, see pp 22o et seq , post) 

id) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 25 (3) (a), see 
title Co^^x^T^Ja'IO^.AL Law, Vol VII , p 73 

(e) A person who has the right to petition on one of the above grounds 
ni IV seek levociliou on anj of the other giounds {Re Morgan's Patent 
(1887), 5 T{ P C 186 lie may beiefused a heaiiug if he has no heus 
''/fulfil, and in (ases of doubt the fiat of the Attorney General should be 
obtained {Be Aveiifs Patent (1887), 36 Ch D 307,322,0 A) A pur¬ 
chaser of a pitcut pendente htc has locus stavdi wilhin the section {Be 
Green's Application (1910), 28 R P 28) The Attorney General’s flat 
IS not gianted as of right, but iii las discretion {Shoe Machinery Co v 
r'tffZan (1895), 12 R P 0 530, 539. C A , and see titles Co8STiTUTiONAL 
Law, Aol VII, p 75, Crown Practice, Vol X,p 31), and the Attorney- 
GenorAl has power to grant his fiat nunc pro tunc {Be Dege's Patent (1893), 
12 R P 0 448, Be Jameson's Patent {l*-h)2) 19 11 P 0 246) 

(/) Any person pieseutmg such a petition must dehvei therewith 
particulars of objections to the validity of the patent, and no evidenre, 
eveepi by leave of the court, can bo admitted in proof of any objection 
of which particulars are not deliveied (H S C , Ord 63a, r II) As to 
partieulais of objeit ions,.see pp 226 et seq, post Th« respondent 
to tha petition is entitled to begin and give evidence m support of the 
patent and, il the petitioner gives evidence impeaching the validity of the 
patent, the icspoudent is entitled to reply (R S C , Ord 53a, r 12) As 
to costs, Mc R S t , Old r 22, and we note (<), supm 
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rights of any peison under oi lliiough whom he claims (^r); 
or 

(ii) That he, oi any other person under or through whom he 
claims, was the tiue inventor (/<), oi 
(ill ) That he, or any other poison undei or Ihroiigli whom ho 
claims an inteiest in any tiade, ImsmeBS, oi uninufactuie, 
had publicly manufactuied, used, or sold within Ibis lealni, 
before the date of the patent, anything claimed by the 
patentee as his invention (b) 

The grounds of re\ocation by the court include— 

(1) Every giound on w'hieh a patent might have been lopealod 
by ndfe ianas immediatelv befoie the Ist Janiiaiy, 1884 (j) 

(2) Eveiy ground on winch a patent mrt> be revoked nndoi the 
Patents and Designs Act, 1907 (/r), eithei by the Compti oiler, oi as 
lUi alternative to the giant of a lompulsoiy h(ence(l') 

Sun-SrcT 2— Jiy th» VomphoUn 
(i) On (hound on whuh Chant nn</ht have been Oppovd 

419 Any peison who would have been entitled to oppose (m') the 
giant of a patent, oi who is the successoi in inleiest of a peison 
who was so entitled, limy, within two ycais fiom the date of the 
liatcnt, a])])]v to the Comptiollei foi an oidei lovoking the patint 
on anv one oi moie of the giounds on v\bich the giant of the 
patent might have been opposi'd (a) 

The application must he made on the piesoihed form, and 
must he acionipanied hv an unstamped eojiv of the h nn, wliidi 
the CoinpLiollei tiansnuls to the jiateiitee (o) The aiipliuinl may 
leave statutoiy declarations (delivoung copies to the pilentie) in 
evciycase, and lie must do so if the giound of Ins ajipln alioii is 
that the invention was obtained fiom him by tlie patentee(o) The 
fmnishiTig of fuithoi evidence and the suhsetjuent heaiing of (lie 
case are governed by the same uiles as those legulating the 
pioceedings on opjiosition to the giant of a ]iateiit( 7 i) 

All application under the above provision canii' I he made v\ hen an 
action foi infiingerneiit or pioceedings f<n the re\ cation of a patent 
ttie pendiiig in any couifc, except with the leave of the couit {q) 

(g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 25 (3) (b) \\ here 

a patent IS revoked on the ground of fraud the comptroller may grinf a 
patent to the true inventor in luu thcieof {*bid , s 15(2)) Fiaud is 
used in its ordinary meaning, and does not include a mistake made bond 
fide {lie Avery's Patent (1887), 36 Ch D 307. 322, t) A . lie Ralston’s 
i’ofe«f(1909), 26 II P C 313,331, 100 L '1 386) Iraudmufit bestiietly 
pioved {Be Jameson's Patent (1902), 19 B P (3 246, 254 , Be Mark's 
Patent {mS), 26 R P C 663, 558) 

{h) Patents and Designs Act, 19(17 (7 Edw 7, c 29), s 25 (3) (b) 

(t) Ibtd, s 25 (2) (a) 

{k) 7 Edw 7. o 29 

(l) Ibul , B 25 (2) (b) Every such ground as is referred to in tbid , 
8 25 (2) (a), (b), 18 available as a defence to an action foi iiifiingement 
(itid ), see pp 217 ei seq , post 

(m) As to opposition to the grant of a patent, seo pp 175 seq , ante 

(n) Ibtd ,8 26 (1) 

(o) Patents Buies, 1908, r 75 

(p) Ibtd,XT 43—47,76, 27 B P C Appendix (1910P); see pp I 7 b ef seq ^ 
mU 

(q) Patents and Doisigns Act, 1907 (7 Edw 7, c 29), s 26 (1), 
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420. 'the Comptroller, having given notice of the application to 
the patentee, and after heanng the parties, if desirous of being heard, 
may make an order (1) i evoking the patent, or (2) requiring the 
specification to bo amended by disclaimer, correction or explanation, 
or (3) dismissing the application (») But the Comptroller cannot 
revoke the palent unless the cncumstances aie such as would have 
lustified him in lefusmg to grant the patent had the pioceedings 
been pioceedings in opposition to the giant of a patent (r) 

The Comptroller may also make an order foi revocation after 
receiving an oftei from the patentee to suirendei it, and after 
giving notice of the offer and hearing the parties desiring to be 
heard (a) 

421 The decision of the Comptroller is subject to an appeal 
to the couit(fc), and the decision of the court is also subject to 
appeal (c) 


(u ) On Ground that Patent »s Wiihed mainhj Abroad 

422 Any person may, at any time not less than four yeaia aftei 
the date of a patent, ajiply to the Comptiollei foi the levocation of 
the patent on the giound that the patented aiticle or piocess is 
manutactiiied or cained on evchisively or mainly outside the 
United Kingdom (d) 

The nppluation must ho made on the piesciibed foim(c) and 
accomp<inied by statutoiy deilaratious in suppoit of the allega¬ 
tions, and copies must be doliveied to the patentee or Ins agent 

(r) Pafcnls and Dosigus Act, 1907 (7 Edw 7, o 29), e 26 (2) 

(a) Jbid , K 26 (3) 

(b) Jbul, B 26(4) All appeals to the (ourt fiorn a decision of the 
Comptroller are Inoiight by petition piesented to the court within one 
cahndai month ol the decision of the Comptroller or withm such turther 
lime as the court may under special circumstances allow (R S C, Ord 
63a, r 4) Diiatoruiess on the pait ot petitioner’s agents is not a 
“special ciriumstance” (j^c Beldam's Potent, [1911] 1 Ch 60,63) The 
penod of the Long Vacation counts in computmg the “ calendar month ” 
(i6id ) The petition must state the nature of the decision appealed 
against, whether the appeal is from the whole, or part only, and if so, 
wnat part, of such deeision , and also the grounds of the appeal, and no 
giounils, other than those so stated, shall, (except with the leave of the 
couit, bo allowed to be taken by the appellant at the hearing (R S 0 
Ord 63a, r 4) The appeal to the court, subject to any direction of 
the court to the contrary, is set down in the same manner as if it were an 
assigned witness action, and is heard and du^osed of in due course (tbid , 
r 6) The appeal is set down in Room 136, Chancery Registrar’s Depart 
ment In all proceedings before the court the evidence used must 
be the same as that used at the hearing before the Comptroller, and no 
farther evidence may be given except by the leave of the court (ibid , 
r 6) As to evidence before the Comptroller, see pp 177, 178, a/nie It 
should be noled that the procedure above indicated is the same in appeals 
to the court 111 proceedings for restoration of lapsed patent (see Patents 
and Designs Act, 1907 (7 Edw 7, c 29), s 20, pp 182, 183, onfe), and m 
proceedings for revocation under the Patents and Designs Act, 1907 
(7 Edw. 7, o 29), s 27 (see the text, vnfm) 

(a) Patents and Designs-Act, 1907 (7 Edw 7, o 29), s 92 (2) 

(d) Ibtd , s 27 (1), Ke ffatachek's Patents, Ex parte Zereimer, [1909] 2 
Ch 68 , Bs Brener's Patent, Ex parte Bravhk, Be Hogner's Patent, Ex parte 
J5tra«I£K [Id09] 2 Ch 217, Be Fiat Motors, Ltd's Applioation, [191111 Ch. 
66 , B* Green's Apphoatton, [1611] 1 Ch 754 

|e) Patents Form No 24 (fee £2), Patents Rules, 1908, r 78, 
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Within fourteen days, or such further time as the Comptroller 
may allow, the patentee must leave statutory declarations at the 
Patent Office declaring whether the allegations made by the 
applicant are correct or incoriect If they are incoirect it must 
be declared to what extent and m ivhat place the patent is woiked 
in the United Kingdom , but if they are correct and the patent is 
not worked m the United Kingdom to an adeijuate evtent, the 
declarations must set out the reasons ivhy it is not so worked (/) 
Copies of these declarations must lie sent to the applicant, and he 
in turn must within fourteen days leave statutoiy declarations in 
answer, supplying copies to the iiatentee 

The Comptroller then intimates whether he intends to hold a 
preliminary hearing or whether he will try the whole case at one 
hearing (of the date of which he must give ten days’ notice, allowing 
extra time for the hearing of fuither evidence) (r/) At the healing 
he may take vii d io(e evidence in lieu of or lu addition to the 
evidence by declaiation, and may lequire the attendance of any 
declarant or othei peison whose evidence he thinks desirable (/<) 

423 The Comptroller thereupon, if satisfied (j) that the patent is 
not woiked to an adequate extent in the United Kingdom, and if the 
patentee fails to give satisfactory iea 80 U 8 (/i) why the patent is not 
so worked, may make an oidei— 

(/) The patent will not be revoked if the patentee proves that he has 
done his best to establish an industry in this country in the ai tiolo which 
IS the subject of his patent (JRe Bremer'' Patent, Ex parte Brauhh, lie 
Hcgner's Patent, Ex parte Braulik, [1900] 2 Ch 217, 224) 

{g) Patents Rules, 1908, rr 78—81, as amended and modified by ati 
official notice issued by the Patent Office in 1009, see [1909] \V K , 
Part II , p 198 , 63 Sol Jo 487, and see Be Ugner'e PatenU (1909), 26 
II P C 198 It appears still to be necessary that the applicant, when 
sending copies ol his declarations or of other documents to the patentee, 
and vice versd, should furnish the Comptroller with evidence of the delivery 
of such copies 

(A) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 77, Patents 
Rules, 1908, r 81 A patentee cannot bo culled upon to produce his 
witnesses either for cross examination or for i ammation by the 
Comptroller General until a pnmd faow case is made out under Uie 
Patents and Designs Act, 1907 (7 Edw 7, c 29), s 27 (1) (Be Lald'e 
Patent (1909), 26 R P C 443, following JBePatent* (1009), 26 
R P C 228, [1909] 2 Ch 68) 

(») In consiuenng whether there is a proper cose for revocation under 
this provision the Comptroller or the court should have regard pnmaiily 
to the pubUc interest, not, at least first of all, to that of individuals , see 
Be laylor'e Patent, [1912] 1 Ch 635, 642, 643 

(k) See Be Taylor'e Patent, supra (where, in the oiroumstances of 
that particular case, havmg regard to the threat of an infringement 
action, “satisfactory reason” was held to have been shown “It 
can never be sufficient for a patentee defendmg himself under the 
section [t e, Patents and Designs Act, 1907 (7 Edw 7, c 29), s 24] 
to prove that he cannot now start an industry with any chance of 
profit The question really is. Could he have done so if he had used his 
monopoly fairly as between home and foreign trade, or if he had devoted 
the time and money which he has expended m developing a foreign 
mdustry to developing a home indnstiy ” (Be Hatecheh'a Patente, Ex parte 
Zermner, [1909] 2 Ch 68, per Pabkkb, J , at p 89) It is not ueoessary 
to inquire whether what has been done in tue United Kingdom is or u 
not in derivation of the ngbte of the patentee, or to exclude from the 
compotatioa what lias been done in derogation of such nghts (Be 
Meior*,Idd*eApplte«ftton, [1911] iCh 66), or to detennine whether at the 
precise moment when the petition was lodged there was a manufacture ok 
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(1) revoking the patent forthwith (i) or 

(‘2) revoking the patent after a reasonable inteival, specified in 
the ordei, unless in the meantime it is shown to his satisfaction 
that the patent is woiked in the United Kingdom to an adequate 
extent (mi) Wliere such interval has been allowed and the patent is 
not woiKed in the United Kingdom to an adequate extent, but the 
jiatenteo gives satisfactory leasons why it is not so worked, the 
Cornptioller has powei to extend the peiiod mentioned in the 
pievious Older foi such period not exceeding twelve months as may 
be specified in the subsequent order («) 

No 01 del may be made which is at vaiiance with an\ tieatv, con¬ 
vention aiiangemoiit, or engagement with any foreign country or 
Biitish possession (o) 

424 Any such decision of the Comptroller is subject to appeal 
to the couit, and on any such appeal the law olfuei or su(h othei 
counsel as he may appoint is entitled to appeal and be heaid(jp) 

The decision of the court on such appeal is final (q) 

Sect 10— L<qal Piocecdinqs 
buu-Sici I —In respect of Tnfnngeinait 
(i) The Infringement 

425 The giant of lelteis patent is the giant of an exclusive 
piivilege to the j^'^tontee, that he “ by himself, his agents and 
licensees, and no othois ma> make, use, exeicise and vend the 
8.11(1 invention ”(i), and, in Older that the patentee may have the 
sole use and enjoyment of his invention, the letters patent prohibit 
all subjects of the King within the United Kingdom and the Isle of 
Man fioin in any way using or imitating the invention dunng the 
teim of fourteen yeais, witliout the patentee’s consent (;) 

426 A peison commits an mfiingement of letteis patent when, 
without the patentee's consent, he does some act piohibited by tlie 
letters patent t^«) A patent may be mfiinged by (1) using the 
invention oi any colouiable imitation Ihcieot iii the manufacture 
otartielos, oi by putting the invention in piactice in any othei way, 

oaiiymg on of a patented pnwess [Re Oreen’s Anpheahon, [1911] 1 Ch 
764) 'J'he Mubbtance of the matter must be looked at Temporary 
suspension of manulactui-e because of over manufacture in prior months 
will not exclude the jurisdiction of the court (Be Greeri’e Appheahon, 
tup) a, per Parkek, J atp 757) A misapprehension of the section is not 
a “satisfactory reason" within the section (J2o Womng and Kortenbach^s 
Patent (1909), 26 R P i' 163) As to proce«)dmgs under the Patents 
and Designs Act, 1907 (7 Edw 7 c 29), s 24, see pp 197 et seq , ante 
(i) Patents and Desigiis Act, 1907 (7 Edw 7, c 29), s 27 (2) (a) 

{m)*Ihd . 8 27 (2) (b), see Be BouU's Patent (imd), 26 R P C 383 ; 
Be Kent’s Patent (1909) 26 R P C 666, compare Be Osborn’s Patent 
(1909), 26 U P 0 810 

(li) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 27(3) 

(O) Jbtd , s 27 (2) 

(p) Ibid, 8 27 (4), see Be Bremer's Patent (1909), 26 R P C 449 
For procedure on such appeal, see R S C, Ord 53a, rf 4—6 , see 
note (b), p, 208, ante 

(g) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 92 (2) In all 
prooeediaga before the court the court has all the powers of the Cenp- 
troller see B. S , Ord 6a«v r 8 
(r) See jv 128, ants 

\e) W*mon t, Bateptan (1842), 1 Web Pat Cas 613, 61b. 
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fill 


(2) by using, or selling, or otherwise dealing m articles made in lo 

accordance with the mvention; or (3) making for use or sale, or Lefil Pro* 
by selling, articles which counterfeit or resemble, or which differ ceedhl0, 
only colourably fiom, aiticles made in pursuance of the invention , 
but there can be no infringement of an invalid patent (o) 

The intention of an infringer is quite immaterial (b) It is also inoutionof 
immaterial whethei the mfiinger knew or not that he was in fact 
infiinging a patent (e) 

427 Importation into this countiy, for use oi sale, of infiinging impoiiivtioii 
articles manufactured abioad, is an infringement (d) Impoitation 
into British waters for the moie purpose of transhipmont may, 
by reason of continuing user, constitute an infringement (c), biit 
persons acting only as Custom House agents for an impoiting 
him are not inf angers (/) 

The Grown, and its agents or servants, have the light to use anv Ciown nghi# 
invention patented m this countr>, on such teims as may be agioed 
upon with the approval of the Tieasury, or, in default of agiee- 
raent, as may be settled by the Tieasury, aftei hearing all paities 
interested (r/) 

If a defendant has in fact put an infringing aitido to tho liability of 
puipose for which it was intended whilst the aiiulo was in his 
possession, then such possession amounts to a usei, and he is liable 
to have an injunction gianted against him {h) 

A usei by way of bond fide expeimient only, and not with tho 
intention of selling or using foi pioht oi ailvantage, is not neces- 
sanly an infringement (i), but tho use of an infringing article to 
the advantage of the pm chaser may bo an infiingement although it 
IS purchased for the puipose of experiment or for instructing 
pupils (/c) The use of an invention for a purpose other than that 
described by the patentee inav amount to an infringement (/), and to 


(o) ChaUtnder v Roijle (1887), S6 Ch D 427, 435 
(&) Stead V Anderson (ISH), 2 Wnb Pat Cas 161, Youngs liosenilutl 
& Co (1884), I R P C 29 

(c) Nobel's Explosives Co v Jones, Scolt & Co <1881), 17 Ch D 721, 
C A , (1882) 8 App Cds 5, but see Patents ac • Designs Act, 1907 
(7Edw 7,c 29), 8 33 

(d) Walton V Lavnter (1860), 8 C B (n s ) 162 , Elmshe v Bourstei 
(1869), L R 9 Eq 217, Von Hey den v Acwv/rtd/(1880), 14 Gh D 230, 
<' A , United Telephone Co v Shaipies {ISH5). 2 R P C 28, 20 Cli D 
164 As to tlio use for the purposes 6t navigation of a tonign vessel 
within the juiisdiction, see Patents and Designs Aet, 1907 (7 Kdw 7, 


' 2*'), s 48 „ . , 

(e) Nobel’s Eiplosiies Co v Jones, Stott rf- Co , sa/ira , \eihon v lielts 
(1871), L R 5H L I 

{/) NobeVs Explosives Co v Jones, Stoll & Co , svpra As to tho 
Uabihty of agents geueially, see p 2lo, post 
(q) Patents and Designs Act, 1907 (7 Edw 7, < 29), s 29 
(A) Adairv Young (1819), 12 Ch D 13, C A , United Telephone Co 
V London and Globe Telephone and Maintenance Co (1884), 1 R PC 117 
26 Ch D 766, Dunlop Pneumatic Tyre <,o v British amd Colonial Motor 
Car Co 119011. 18 R P C 316, compare British United Shoe Marhineiy 


Sharpies, supra, Brottor v Bayley & iSoa (1888), 6 R P C 106 

(A) United Telephone Co v Sharpies, supra, Btitish Motor Syndicate, 
Ltd V Taylor & Sop, [1900] 1 Ch 677 (transport of inlnngiug article for 

purjKwe ot sellmg it abroad) , x.j 

(f) Comwnyton v Nuttall (1871), L R 5 H L 20o, see also Edison ana 
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renew the parts essential to a patented combination is an infringe* 
ment (m) 

A person v^ho sells a patented article without the consent of 
the patentee infringes the fetters patent (n) The mere ofiFering for 
sale of an infringing article in the possession of the vendor may 
constitute infringement (o), but the sale of component articles is not, 
in itself, an mfiingement, even though the vendor knows that they 
wil! he used hy the buyer for the purpose of infringing a patent (p). 

It 18 also an mfiingement to sell m this country articles rnanu* 
factiiied abroad by a process patented here(^), but the plaintiff 
must in geneial piove that the ai tides sold were in fact manufactured 
by the patentee’s piocessfi) 

A piudiaser who buys a patented artide fiom the patentee or his 
agimts may lesell it or use it however and wherever he pleases, unless 
hi8 lights have been restiicted at the time of the puichase(«) 

428 In an action for mfiingement, it is necessaij' for a plaintiff 
to establish that the defendant, dealing with what he is doing as a 
matter of substance, is taking the invention claimed liy the patent, 
not the invention which the patentee might have claimed if he had 
}»een well advised or bolder, but that which he has in fact and 
substance claimed on a fan construction of the specification (a) 
Anothei way of stating the same thing is that the plaintiff must show 
that the defendant has taken the pith and essence of his invention(f>) 

429 When the invention is for a new way of attaining a new 
object the novelty of the object attained is itself a feature of the 
invention, and tho chsclosure of it is pait of the consideiatiou given 
in loturn foi the monopoly conferied by the grant of letters 
patent In cases involving patents foi inventions of this nature 
a defendant will infringe if he attains the same result by adopting 
means the same as, or substantially the same as, those disclosed hy 
the patentee On the other hand, when a patentee has merely 
invented a new way of attciming an old lesult, the essence of his 
invention is the puiticular way of doing it that he has described 
and claimed, and there is no infringement unless a defendant has 
iisfld that paiticulai method (r) 

Swan Elecinc Light Co v Holland (1888), 5 li P 0 459 , Higg9 v Ooodwtn 
(1858). K B & L 529 

{m) Dunlop Pneutnatte Tyre Co' v Holbom Tyre Co (1901), 18 R P C 
228 , United Telephone Co y Nelson, [1887] W 193 

(fl) See p 210, ante 

(o) Oxley V Holden (1860), 8 C B (n S ) 666 

ip) Townsend v Haworth (1876), 12 C’h D 831, n , Sylts y Sowarth 
(1879). 12 Ch D 826,833 

{tj) M right V Hiielirock (1870) Ti R TiLxch 37 47, Elmslie y Bowrster 
(1869),L R OKq 217, Vonlieydeni Neustadt {ISSO), 14Ch D 230, C A 

(r) On ihM point, see Soechann Corporation V Dfxui«on (1902), 19 R P C 
169, Saecharm Corporation y Jackson (1903), 20 R P C 611 

(b) JteUs y WtUmoU (1871), 6 Ch App 239 

(«J Nobel's Explosusb Co v Anderson (1894), HR P C 115. vet 
lloliXR, J , at p 127 

(b) Wenham Oas Co v Champion Qas Lamp Co (1891), 9 R P C 49, 
tJ A , Incandescent Oas Light Co y De Mare IncanMscent Gas Light 
System (1896), 13 R P C 301, CMins dk Sons v Green and Cadbury, Ltd 
(1912k 29 H P 0. 217, Gramophone Co, Ltd f BuM (1910), 28 R P C 
20, C A , Hoflmim Manufatiutsuig Co, Lid v Auto Maehtiery Co ^ Ltd 
(1911), BOR P C 141. C A ' 

(«?] Jforim and James y Oonsett Iron Co, Ltd (1907), 26 R P C 27, 

n 


t 
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Accordingly the first thing to be done is, by construing the 
specification, to ascertain what is the real scope of the invention 
claimed. In so doing regard must be had to the state of knowledge oeedl&gNi 
of the art at the date of the patent (d) ■*“* ' 

If a man has in fact used the essence of an invention he is still 
an infnnger, even though he has improi ed upon it, and it is quite 
immaterial that be ma^ have taken out a patent embodying liis 
own improvements (c), although it may well be that such later 
patent is valid and protects the improvements 

430. A patent may sometimes be infiinged b}' taking a part Takmgpaitof 
only of the invention This depends on whether what is taken is 
the substance of the patentee’s invention, and in deciding the 
question of substance the couit may look to the relative 
importance of the parts taken and the paits omitted ( f). In many 
specifications, how'ever, the patentee takes pains to state specifically 
what he consideis to be the essential feature or featuies of bis 
invention When this has been done, the court adopts the 
patentee’s own statement, and has regaid to it in coiistiuing the 
specification 

431 It IS sometimes supposed that a patent may yet be Nomfiiiujo- 
infringed, though the invention has not been identically copied mcnt without 
This view is not strictly accurate Theie can be no infringement ’ ^ 
without identity, but the identity may be hidden by additions or ^idluong, 
subtractions oi by the use of mechanical equivalents In inventions Hubtradion* 
of the type which produce a new result by a new method the ormcchaHhnl 
substitution of a contrivance, known to be an equivalent of the “ 

patentee’s method, for producing the same result, is generally 
an infiirigement of the patent (r/). Where, however, the patent is 
for a new way of attaining an old result, unless the actual means 
employed by the patentee have been taken, there is usually no 
infringement The tiue question invariably is one of fact, namely, 

Has the patentee’s claimed invention been substantially taken ?(//) 

C A , Barnson Patenta Go , Ltd v NichoUon & Sons, Lid (1908), 26 
RPC 393, C A , Foden v Wallia and Stevena, Li I (1908), 25 R PM’ 

783, C A , Blackatone v Bamford dt Sana (1909), 27 R P C 126 
Ntcholla V Ke^ahaw (1910), 27 R P C 237. Eiley v Taylor (1910), 27 
RPC 747, C A , British, Foieign and Voloniai AutomnHe Light Con^ 
tiolling Co , Ltd v Metropohla/n Oas Meters, Ltd (1911), 29 R P C 209 

(d) The way to approach the question ol idfringonient was well set out 
per Lord Alverstone, C J , lu Preato Gear Case and Componenia Co v Orme, 

Eva%a db Co (1900), 18 E P C 17, < A, at p 23, see Vidal Byra 
Syndicate, Ltd v Levtnstnn, Ltd (1912), 20 R P ( 246, C A , aud see 
p 146, ante 

(e) Neilaon v Barford (1841), 1 Web Pat Cap 296,310, Thomsons 
Moore (1889), 6 R P C 426, C A , Pilknigton {Peter), Ltd v Massey 
(1904), 21 R P C 421, aud see Lynch and Wilson <& Co , Ltd v Phillips 
d Co (1908), 25 K P C 694. 708 

(f) Incandescent Gaa Light Co v J)e Maie Incandescent Oaa Light 
System (1896), 13 R P C 301, 380, Luke and FlUiot v Botux Motor 
Accessonea, Ltd (1911), 28 R P C 632, C A , per Cozens HARuy, M K , at 
p 640 

(а) Sellers v Dickinson (1850), 5 Exch 312, aud see Mortont ▼ 

B'mtsh Badto Telegraph and Telephone Co, Ltd (1911), 28 K P C 181, 
per Parker, J , at p 217, Stone dt Co , Ltd v Broadfoot d Sons, IM 
(1909),26 R P C 361, 380, British Vaeuwn Co , Ltd v Edtou Hotels Co , 
tftd <1908), 26 B P. 0 617 

(б) (Bark v. Adie (1876), 10 Ch App 607, SeBera y IHclanaon, tupra. 
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432 The substitution of chemical equivalents is governed by the 
same principles as govern the use of mechanical equivalents But 
it 18 quite lawful for any person to accomplish the result attained 
by the patentee by the use of a substance not known to be a chemical 
equivalent at the date of the patent (i), and it must be remembered 
that it 18 much more difficult to say that one chemical body is the 
equivalent of anothei than that one well-known mechanical device 
IS the equivalent of another 

433 Some of the difficulties arising in connection with the 
substitution of equivalents aie most frequently met with in patents 
for a new combination of parts The patentee is, however, entitled 
to the same protection and on the same piinciples (k) as he w'ould 
bo foi any other type of patent Theie may be infungemeiit by 
using so much of the combination as is material (1), but the 
2 iateiitdoes not aflfoid protection against the separate use of integers 
embodied in the combination (w) 

(ii ) rallies 

434 The plaintiff in an action foi irifiingement may be the 
original grantee, piovided he has not paited ^ith the whole of his 
interest in the patent Othei jiersons who may be plaintiffs are 
(1) the ownei of a distinct and seveial pait of a patent (h), (2) one 
of seveial ]omt owneis, without joining his co-owners, if the 
defendant does not object (o), and a defendant who intends to 
object must do so at once (p), (3) a maiiied woman, if the patent is 
hei sepaiato propeityfq), (4) an assignee, even though the defen¬ 
dant 18 the original giantee (/) , (.G) the assignee foi a district (*), but 
in this case the act of lufiingonieut must take place within the 
assignee s district, (6) the assignee of a poition of a patent (t) 

436 The assignment of a patent should be registered, but 
registration is not essential to enable an assignee to sue(i/) 
A trustee, a trustee m bankruptcy or his assignee (a), the executois 
oi adminibtiatois of a deceased patentee, and a mortgagor may each 
sue in his own name A mortgagee cannot sue infiingers, and his 
interest m a patent is not such as to make him a necessary party 
in an action (6) Neither a geneial nor an exclusive licensee can 

(?) Heath V Univiu {IS55), 5 11 L Caa .Wo, see &ho Automat lo Weighing 
Mathine Co v Knight (188U), 6 It P C 113, 300, C A 
(4) Clark V Adie (1875), 10 Cfa App 667, per J4M£S, L J , at p 675 
(!) Hellers v Dickinson ^650), 5 Kx<h 312 

(i») British Lnited Shoe Madiintiif Co v Fuisell d Sons (1908), 25 
It 1* r bJl, C A , and see pp 138, 139, ante 
(n\ Jlunmdiff v Mallet (1859), 7 C B (K s ) 209 
(o) Davenport v Bichard (I860), i L T 503 
ip) Sheehan v Great Eastern Rail Co (1880), 16 Ch D 59 
(g) esthead v Keene (1838), 1 Boav 287 , Bergmunn v Macmillan 
(1881) 17 Ch D 423 

ir) IKaftoM V Z/rtvotfr (18G0) 8 C B (N s ) 162 , Boulton v Bull (11^5), 
2 Hy B1 463, Jiledtie Teleqtaph Co v /?r€« (1851), 10 C B 838 
{s) pp 183, 184, ante 

(t) Jiunnichff V Mallet, supia 

(u) .See note (d), p 180, finfe, Stewart v Casey (1891), 8 R P 0 259, 
65 Ii T 40 

(a) iHoj:um r Msei (1827), 6 B & (' 169, 9 Dow & Hy (K b ) 215; 
Anderson v Patent OxOnite COy (1866), 3 R P C 279 

(b) Van Gelder Apsimon dk Co r Sowerby Bridge Flour Co (1890), 7 

RPC. 906, C A , 44 Cli D, 374, aud seep 186. ante ^ 
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Itte (c), nor can a mere agent for a foreign patentee maintain ait 
action in hia own name {d) 

436 Any person who infringes, iihether he is a principal («') or 
a servant or an agent, may be made a defendant (O A company 
may be made a defendant, and the directors of a comjiany may be 
made peisonally liable for acts of infringement by workmen of the 
company acting under then direction {(f) Foreigners resident within 
the realm may be made defendants (h) Manufactiiieis of an 
infringing article need not necessarily be joined as defendants (i), 
but they and persons who have bought such aitides may be 
joined as co-defendants or may be sued separately (k) Innocent 
earners may be restrained fiom dealing with or handling infiinging 
articles, and when the consignee can be disooveied he should be 
joined as a co-defendant {1) 


(ill) l'lfa<iings, 

437 An action for infringement is commenced by writ issued 
out of the High Coint of Justice, either in the King’s JBench or 
Chancery Division Patent aetioiis may also be tried in the Chan¬ 
cel y Couit of the County Palatine of Laiicastei (a) The ordinary 
rules as to service of the writ apply (o) 


(f) Heap V Hartley (1889), 6 R P. C 495, C A , 42 Ch. D 461 , see 
note (A), p 191, ante 

(d) Adams V North British Rati Co (1873), 29 L T 367 

(e) Sykes v Haworth (1879), 12 CIi D 826, Qreqoiy v Piper (1829), 
913 &0 691, Lyons V 3/artm (1838), 8 Ad & El 612, SJutrroav London 
and North Western Rail Co (1849), 4 Excli '>80, 687 Cordon v Roll 
(1849), 4 Exoh 366, Whalman \ Z^earson (1868), L R 3C P 422, Beits 

V De Vitre (1868), 3 Ch App 429, 441, see also Savage Co v Brindh 
(1896), 13 R P C 266, as to the making of materials to be used in 
infrinnng, though the matenals theraaelvos are not infringements, and 
see tiUe Mastjsb and .Servant, Vol XX , pp 256, 267 

(/) Betts v Neihon (1865), 6 New Rep 221 , Adair v Young (1879), 
12 Ch D 13, 19, C A , Betts v Be Vilre (1864), 11 Jur (n 8)9, Day 

V Dames (1904), 22 It P 0 34 

(a) Mathias v Yetts (1882), 46 L T 497, C A , Betts v l)e Vibe 
(1864), 11 Jur (N s ) 9, Betts v De Vttre (186a 3 Ch App 429, 441 , 
Spencer V Ancoats Vide Rubber Co (1688), 6 R P C 46, C A , Wetshach 
Jncarulescent Oas Light Co v Daylight Incandescent Mantle Co (1899), 16 
RPC 344, Welsbach Incandescent Oas Light Co v New Iniandestent 
{Sunlight Patent) Oas Lighting Co (1900), 17 R P C 247. [1900J 1 Ch 
843 , A 0 y Beimondsey Vestry (1883), 23 Ch IJ 60, C A 

(h) Caldwell V (18'>1), 9 Hare, 415 , Vavasseurv Krupp 

(1878), 9 Ch D 361, C A , Tom Tyre Ltd v Palmer Tyre, Ltd (190.5), 
22 R P C 369 

(t) Moser y Jlfarsdea (1892), 9 R P C 214 [1892] 1 Ch 847, C A 

{k) Penn v Bibby, Penn v Jack, Penn v Femte (1866), L R 3 Eq 
308 , United Telephone Co v Walker and Oliver (1886), 4 R P C 63, 67 , 
66 L T 608, Proctor y Bennts (1887), 4 R P C 333, C A , 36 Ch D 
740 

(I) Washburn and Moen Manufacturing Co v Ounard Steamship Co 
(1889), 0R P C 398,403 Plaintiffs desirous of obtaining an injunction 
against a person who, having made a contract of indemnity with the 
defendants, has been made a third party, should amend by joining 
him as a defendant (Edison and Swan Electno Light Co v Holland (1889), 
6 R P C 243, 286, C A ) ... 

(n) But a county court has no junsdiotion where the validity of a 
patient is in question; »ee R v Halifax County Court fudge, (189IJ 2 
Q B 263, C A , see titles CouNTT Courts, Vol VIII, p 431, CoUBM, 
Vol IX p 121 ‘ 

(o) See title PRAcnea and Pbockuuiik, 
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In an aciion foi infringement the writ is UBnally indorsed witk ft 
claim for (1) an injunction restiaining the defendant, his agents and 
servants, from intiinging the plaintiff’s Letters Patent No ——, 

(2) damages, oi, at the plaintiff’s option, an account of profits; 

(3) dehvoiy up oi destruction of all mfnnging articles within the 
aefendant s possession or contiol, (4) costs 

438 After service of the wiit the usual pleadings(p) aie (1) a 
statement of claim, which must be accompanied by particulars of 
bleaches ; (2) a defence, which must be accompanied by particulars 
of objections 

439 In the statement of claim the plaintiff should allege that 
he 18 the grantee or registered legal owner of the letters patent, or, 
if las title has devolved upon him by assignment, or by operation of 
law, the facts resulting in such devolution should be clearly stated 
It 18 not necessary to allege the validity of the patent, or that the 
invention is new (q), or that the original patentee was the true and 
first inventor (/) Noi is it necessary to set out any part of the 
specification If, however, the specification has been amended, this 
should be pleaded, and it should be asserted that the original 
specification was drawn in good faith and with leasouable skill and 
knowledge («) Several palentg may be sued on in one action, 
provided that no inconvenience or oppression will arise from the 
plurality of issues (f) The couit may on motion («) allow the 
patentee on terms (i>) to amend his patent by way of disclaimer (m) 

440 Particulars of bleaches are particulars of the time, place, 
and manner in winch the plaintiff alleges that his patent has been 
infiinged by the defendant The defendant is entitled to have 
adequate notice of the case to be made against him (x) When 
the defendant is a sellei oi user, and not a manufacturer of the 
infringing articles, gieater particularity maybe required (y) One 
instance at least of each type of infringement complained of must 
be given, and the plaintiff must specify which of the claims in his 
specification he alleges have been infringed (a), but he may allege 
that‘all the claims have been infringed, the reasonableness or other¬ 
wise of such an allegation being a matter to be considered in relation 
to the costs of the tiial (6) Leave to amend paiticulais of breaches 

(p) As to pleading generally, see title Pleading, pp 418 0 t seq , 'post 

Ig) Amory v Brown (1869), L R 8 £q 663 

(r) See Irard BtoiKers v Hill Son (1901), 18 R P C 491 

(8) Patents and Designs Act, 1907 (7 £dw 7, o 29), s 23 

(1) Saccharm Corporaiton v Wild dt Co (1903), 20 E P C 243, C A , 

r t3] 1 Oh 410, Saccharin Coiporation v White & Sons (1903), 20 
P C 464, C A , 88 L T 860, Saccharin Corporation v Alliance 
Chemical Co (1906), 22 R P 0 176, 0 A 
(tt) R SC, Ord 63c, r 23 

(«) AS to terms see Gillette Solely Basor Co v Luna Safety Razor Co , 
llWQJ2 0h373 

(w) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 22, p 173,an<e 
(«} Needham v Oxley (1863i^), 1 Hem ds M 248, MandXeberg v Motley 
(1B08), lOR P C 256, Bailey y Kynoek (No 2) (1874), L R 19 £q 229. 
281 1 Henser and Quignaidy Hardxe (1894), 11 R P C 421 
«. B. C., Ord 63 a, xr 13, 16, 19, 20, 21 
"(y) MamdUberg v Morlmf (lEy»8K 10 R P C 266 
(a) B. S C . Ord 63a. r 18 

|6) Hat^m <t Vo, y flail (1887), 4 R P. C 203, 206. 

. .k' 
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see also 
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may be given by the court {c) Further paiticulars may be ordered 
and may be postponed till after disooveiy has been obta\ned(d). If 
the validity of the patent has been in question in a previous action, 
and a certificate of validity has been obtained, the certificate should 
be pleaded (e) 

441 It IS necessary for the defendant in his defence to state all 
the grounds on which he intends to iel 3 ' The defences open to a 
defendant are as follows — 

He may (1) deny the iilauitiffs title to the patent in suit, 
(2) deny that he has infringed as alleged or at all, (3) plead leave 
and licence , (4) allege that the letters patent aie invalid (/), (5) allege 
lhat the patented article is pioduced exclusively, oi mainly, outside 
the United Kingdom (q) , (6) allege facts justifying revocation of 
the patent on the ground that the loasonable lequuemonts ol the 
public with respect to the invention have not been satisfied (/O; 

(7) allege a contract embodying prohibited terms or conditions (i), 

(8) allege that at the time of the infringement he was not awaie, 
nor had he leasonable means of making himself awaie, of the 
existence of the patent, but this plea is available only as a defence 
to a claim foi damages, not to a claim for an injunction (;) 

442 In an action for infrmgenient, a defendant who by his 
defence attacks the validity of the patent in suit, must, with his 
defence, deliver particulars of the objections to validity upon which 
he intends to rely at the trial (k) Leave to amend paiticulais of 
objections may be obtained from the court upon such terms as to 
the court shall seem just (Z) , but no objection to validity can be taken 
at the trial, unless the objection has been pleaded (mi) Where theie 
are two or more defendants representing the same interest it is not 
necessary for eveiy defendant to deliver paiticulars of objections (ii) 

(<•) R S C, Ord 53 a, i 19, see also Shoe Mmhtneiy Co v Cutlan 
(1896), 12 R P C 342 

(d) EiisseUy Hatfield (IS&5), 2 R P C 144 

(e) See pp 224 et seq , pobt 

In the case of this plea, particulars of objo l*ons must be dehvcitd , 
see the text, tnfia 

(g) Patents and Designs Act, 1907 (7 hdw 7, c 29), s 25 (2) ,* Ue 
HaUcheVs Patent (1909), 2fi R P 0 228 

(k) Patents and Designs Act, 1907 (7 Edw 7, c 29), sa 4, 25 (2) 

(i) See Patents and Designs Act, 1907 (7 Edw 7, c 29), s 38, and see 
p 193, ante 

h) Patents and Designs Act, 1907 (7 Pdw 7, c 29), s 33 

(k) ESC, Ord 63 a, it 14, 15, 17. 18,19, 20, 21 , 22 , Jiritufi, Foreiqn 
and Colonial Automatic Light Controthng Co, Ltd v Wetropolitan (Jhh 
M eters, Ltd , [1912] 2 Cb 82, sec Colman v Cook d Co (1912), 29 It P C 
176, 0 A , and see note (b), p 206, ante 

(l) R S C, Ord 52 a, r 19 As to the terms on which leave is as a 
rule granted, see OWo V Sterne {] HSU), 2 E P C Parker v Maiqnen's 
Fillre Bapide Co (1888), 6 It P C 207 Badische Aniltnund Soda Fabrtk 

V La SoeiSU Chimtgue dea Usinea du Jihdno (1897), 14 R P C 875, 881 , 
Edison Telephone v India Rubber Co (1881), 17 Cli D 137 , liUikey & Co 

V Latham d Co (1888), 6 R P C 29, 36 , but the judge has an absolute 

disoreUeu (PoscalZ V 2'oope (1890), 7 R P 0 120, Hroad {1H92), 

9 R P C 429 , Wilson and Wtlson Brothers Bobbin Vo v Wilson d Co 
(1899), 16 R P C 315, C A ) 

(to) Re Andrews' Patent, Alsop Flour Process, Ltd v Flour Ojndtsmg 
Co, Ltd (1908), 26 R P. C 477, H L , British Vnited Shoe Machvnery 
Oo V FusseU 4b Sons (1908), 26 RPC 631, 669, 0. A ; and see E S, 0 1 
Ord 63 a, r 21 * 

(•) Smith V Cropper (1886), 10 App Cm 249 
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The validity of a patent may be attacked on any of the foUowing 
grounds —(1) Tliat the patentee was not the true and first inventor 
(the defendant who pleads this should give the name of the person 
he alleges is the true and first inventor), (2) that the alleged inven¬ 
tion 18 not new , (8) that the alleged invention is not proper subject- 
matter for letters patent, (4) that the alleged invention is not 
useful, which, as has been seen, is a compendious and inaccurate 
method of pleading want of subject-matter and insufiiciency (o), 
(5) that the alleged invention is not suflieiently asceitamed or 
described in the specification, (6) that there is disconformity 
between the provisional and complete specifications, (7) that the 
alleged invention has been the subject of a prior grant of letters 
patent 

443 The plea of want of novelty may be set up on account of 
either prior publication in some book, specification or othei document, 
or of prior public user of the invention Suflicient particulars must 
be given of the book or specification to enable the plaintiff to identify 
it The pages of the books should be given, and when the specifica¬ 
tions cited are of a bulky and complex nature the parts relied on 
should be specified, but a defendant may lely on the whole of the 
book or specification (p) In the case of prior public user (q) the 
defendant must give the most minute particulais, and also, where 
possible, obtain for the plaintiff inspection of the article so used (?) 

The plea of want of bubject-inatter raises the point as to whether 
the invention is a new manufacture withm the meaning of the 
Statute of Monopolies(fi) It also raises the point whethei, in Mew 
of the common general knowledge of the public at the date of the 
patent, any exercise of the inventive faculty was required on the part 
of the patentee to produce the alleged invention (t) In pleading 
common public knowledge, no individual instances need be given, 
specifications may not, however, be used as evidence of general 
kriow'lodge, unless they have been specifically mentioned, either 
undoi the plea of want of novelty or the plea of common know¬ 
ledge (h) Specifications may be shown to be part of the common 
public knowledge, but they are not necessarily a part of such 
know ledge (a) 

(o) See j» 161, ante 

(p) JloUidaifV (1889), 8 R P C 320, C A , 41 Ch D 109 

Heathfield v Oreenway (1898), HR P C 17, Siemens v Karo, Barnett <& 
Co (1891), 8 R P C 376, Sidebottom v FieUen 8 R P C 

260, 270, Nettlefoldsv Rei/nolds (1891), 8 R P C 410, C A , Edtson-Bell 
Consolidated Phonograph Co v Columbia Phonograph Co (1900), 18 
R P C 4 

(q) Crohihmuie Fire lim Syndnaie v Senior (1909), 26 R P C 260, 
[1909] 1- rU 801, Minerals Sepaiatwn, Ltd v Ore Concentiatwn Co 
(1906), Lid (1909), 26 RPC 41.1, [1909] 1 Cb 744,0 A , Be Brown's 
Patent (1900), 23 R P 0 790,0 A , Cainegie Ste^el Co v BeU Brothers 
(1907), 24 R I’ 0 82, C 4 

(r) E S 0, Ord 63 a, r 18 

(«) 21 Jao 1, c 3, s 6 ^eo p 128, ante 

(1) Be Max Mvtier's J’ahut (1907), 24 R P 0 46 >, 479, and see 
pp 146 et seq, ante 

(u) Solvo Laundry Supply Co v Matkie (1893), 10 R P C 68, 
4v,Umaite Weighing Marine Co v Knight (1889), 6 R P 0 297, 302, 

C A ; English and American Machinery Co v Union Boot and 8 ho 0 
Machine Co (1894), 11 R P C 367, 0 A 
(a) Sohtf JLaundry Supply Co v Maekie^ appro, , 
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444t An assignor of a patent vho is afteiwaida sued for S«jt lo 
infringing the patent be assigned is estopped by Ins deed from ZiegidPfO- 
attacking the validity of the patent (?/), and a paitnei who has ceedtolP^ 
assigned the w hole of his interests in a patent by a detd ot dissolution 
of partnership is estopped fioin attacking \alidity m an action ' 
for infringement brought against him by hia former paitner(0 
A licensee may be estopped fiom attacking the calidit> of the 
patent the subject of his licence (</) 

A defendant who has had judgment given against him in afoimer 
action cannot attack the validitN of the same patent in a siibbeipient 
action («), even though he desnes to do so on new gioiiiidst/) 

Wheie, howevei, the defendant in the latoi action is difleient 
fi om the defendant in the foi mer he ma}' attack validit> {(f) 

A plaintiff whose patent has been held to be iinalid is estopped 
from lecoveiing against the same defendant m a subsequent adiou, 
unless the invalidity has been lemoved by amendment of the 
specihcation (/<) 

Estoppel by deed or by recoid must be specially pleaded (0 

445 A defendant in an action foi infringement of a patent, if < mmui 
entitled to piesent a petition to the couit foi the ievocation of the 'Uumfoi 
patent, may, without pioseiiting such petition, applv bj way of 
counterclaim foi the levocation of the patent (h) 

(iv ) luterlocntoiy Proteahnyn 

446 To obtain an inteilocutoiv injuiiotion the usual couise is to ini(«ii()cntor> 
pioceed by w'ay of motion in the Chanceiy Division The plaintiff injuiKtion 
must establish a pt\md fade case of the validity of lus patent, and 

of infiingement, and he must not have been guilty of ladies^/) 

In establishing a pumd Jane case of validity, thoie is a strong >itm(ifanfi 
piesumption in favoui of validity if the patent has been w^oiketl 
and enjo>ed undistuibed for a nuinbei of \eais(wf) This require- ''““y 
nient as to validity is satisfied if the plaintiff is alile to show that 
in a pievious action the patent had been upheld, and, if the defendant 

(6) Chamherny OriWiley (1804), 33 Beav 374, lio many Taylor {18Q4), 

2 Ad & El 278, Bowman y Jio«tron (1835), 2 Ad & El 29') Walton x 
Lavater (I860), 8 0 B (N s ) 162, and see title Esioi'PEL, Vol Xlll , 
pp 365 et seq . 413 

(c) Chambers y Crtehley, supra, Gonville v liny (1903), 21 K I* 0 
49, see also Axmann v Lund (1874), L tt’ 18 Eq 310 

(d) See p 194, ante 

le) Thomson v Moore (1889), 6 II P C 426, C A , (1800), 7 H P 0 
326, H L , 23 L R Tr 509, 026 , Brown and Brown BtoUiers ds Co V 
Uastie <& Co (1906), 23 R P 0 361, H L 
(/) Shoe Machtnery Co v Ouilan (No 2)(1898), 13 R P C, 141, 146 
(o) Otto V Steel (1886), 3 R P C 109, 0 A 

(A) IJoiroeka v Stubbs (1895), 12 RPC 640, Be Deeley's JPatent {1894), 

11 R P O 72 

(t) Magrath v Hardy {1888), 4 Bing (n c ) 782 , Bowman v Rostron 
(1836), 2 Ad &E1 295 

(k) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 32 lor <ondi* 
tions governing the right to present a petition for revocation, see jip 206 
et seq , ante 

{1) See title Injunction, Vol XVII, p 268 , ^ . 

(m) Dudgeon v Thomson (1877), 30 L T 244, Oxford and CamMqe 
Dnwersfttes v Btchardson (1802), 6 Ves 089, Btekford v A/tewe* (1837), 

I Web Pat Cas 211, Wheatstone y Wdde{iHQl), Griffin, Patent Cases, 

1884—6, 247« 
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aflmits validit;y (u) or is estopped from denying validity (o), the 
court deems this sufficient to warrant the grant of an injunction. 

Unless some verv sti ong evidence of validity in support of the 
motion is piesenLed, the court seldom grants an interlocutory 
injunction in icsjiect of an alleged infiingement of a new patent(|)). 

Ajnmd Jane case must also be made out in respect of mfrmge- 
mf 3 nt(a), one clear case, however, of infringement will suffice(fc) 
The court may grant the injunction although the defendant 
olleis to keep an account (c) It is, however, a veiy common 
practice for the couit to order the motion to stand until the tiial of 
the action on the defendant undertaking to keep an account 

The court will consider the piobability of giave injury to one 
side or the other aiising from the grant, or of the refusal to grant, 
the injunction sought When an injunction is granted, the plaintiff 
IS required to undertake to pay any damage resulting fiom the 
injunction should he subsequently piove to be wrong (t/) 

Delay in seeking an inteiim injunction, unless it can be satis¬ 
factorily explained (r), usually prevents the injunction being granted 
An expai te injunction may be obtained aftei issue of writ, provided 
the plaintiff can show that he would suftei great injury by delay {f). 

447 The evidence on the application foi the injunction is given 
upon affidavit The affidavit must state who is the patentee, and 
also that the invention is useful and novel, that a sufficient 
specification has been filed, and it should also clearly state wherein 
the alleged mfi ingeraent consists An affidavit made on “ information 
and belief" should show the source from whence the information 
has been obtained (r/) 

448 The rules i elating to the administiation of interrogatories 
and the discoveiy of documents which apply in ordinary actions 
apply equally to patent cases (h) 

Documents dealing with alleged prior users have been held to 
be i)iivileged(t) Communications between a patentee and his 
patent agent made at the time of the preparation of the specifica¬ 
tion aie not privileged (;) The fact that discoveiy might lead 
to the disclosure of trade secrets does not deter the court from 

(n) Ihroke v Mellor (1845), 26 London Journal, 268 

(o) Clatke V Ferg^eon (1859), 1 Giff 184 boo p 219, ante 

(p) Caldwell V Vanvhssengen (1851), 9 Hare, 416, L%ater v Norton 
Ji}otheis dt Co (1884), 1 R P C 114 , British Taming Co v Oroth (1889), 
7 R P C 1 

(o) Bnggs & Co r Lardeur (1884), 1 R P 0 126, Anderson y Patent 
Oxomte Co (1886), 3 R P C 279 

(b) United Telephone Co v Sharpies (1886), 29 Ch D 164 
(o) PJvmpton Y SptKflr (1870), 4 Ch D 286, C A 
(d) Muntav (Trceu/eH (1842), 2 Web Pat Cas 88,91, United Telephone 
Co Y Tasker (1888), 6 R P C 628, C A , title Injunction, Vol XVIT , 
p 222 

(^ Fniled Telephone Co v Equitable Telephone Assoetahon (1888), 6 
* C 233 

(/) See title Injunction, Vol XVII , p 274 

(g) Saaehann Corporatton'r. Chemical md Drugs Co (1898), 15 R P C 
63, C A 

(ft) See title Discovert, Inspection, and Intxrboqatories, Vol XI, 
pp 35 et cef. 

(t) Carnegie Steel Co y Bett Brothers (1907), 24 R. P C 82, C A 
(;) Mosi^ Y Vtttorta Rubber Co (1886). 3 B P C 351, 55 L T. 482« 
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ordering ife, if it is necessaiy in the inteiests of justice; but the lo 

court does what it can to protect the paity compelled to disoloira 

hiB secrets {k) oeedll^ 

Interrogatoiies tending to establish the fact of infiiugement are 
allowable (Z) 

449. The gianting of an older for inspection is in the disciotion insiiecUon, 
of the court (n), and the court leqnires that a pn/nd faue case of 
infringement shall first be made out (o) Sometimes the inspection 
18 limited to scientific witnesses, who are required to refrain fioni 
disclosing any secrets which do not affect the question of infiinge- 
inent ( p) A plaintiff may be allowed to take samples for analysis 
from the defendant’s goods m older to test identity of composition 
of such goods and the patentee’s goods (q) Mutual inspection by 
the parties may be oideied (i) 

{v ) Hearing and Eiidenie 

450 Infringement actions are tiied without a jury, unless (ho ProceedingB 
court otheiwibo diiect8(A) If the action is coinmoncod in the 
Chanceiy Division, a jury cannot be obtained (() 

The court may, and on the lequost of eitiiei party must, call in 
the aid of an assessoi specially qualified and try the case wholly oi 
partially with his assistance (a) The court may also refer the 
matter to <i referee, for the pm pose of having expeiimentsporfoimed 
toi the benefit of the comtta) 

When a plaintiff is bunging a number of actions on the same 
patent against a number of defendants, the several actions may be 
consolidated, on the application of tho defendants, so as to enable 

(it) Eenard v Levinetetn (1864), 10 L T 94 

(1) BovtUv Nnul/i (1866), L R 2 Eq 469, Swmbomey Nehon {IBS'S). 

16 Beav 416, and see title Discovery, iNSPCoriON, and iNTiRROOA- 
TOEIES, Vol XI, p 94, note (a) 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 34 , and R S 0 , 

Ord 63 a, r 18, McDouqall Bro hem v Partington (2) (1890), 7 R P C 
351, 357 , see title Discovery, iNSpncaiON, and Inti rrooatorieh, 

Vol XI, pp 67 et spq An apphodiion for inspci * <on may be made on 
motion to the court, or by summons, and supix itod by evidence'on 
affidavit 

(o) Bavill V Moore (1815), 2 Coop temp Cotfc 66, Bailey v Kynotk 
(1874), L R 19 Lq 90 (heethamy Oldham (1888), 5 IR P C 617 

(p) Flower v Lloyd, [1876J W N 169 , Swan v Edhn Sinclair Tyre Vo 
(1903), 20 R P C 435 

(q) Patent Typo Founding Co v WaZter (1860), 8 W R 353 

(i) Davenport v Jepson (1862), 1 New Rep 307 , Qerm Milling Go v. 

Robinson (1885), 3 R P C 11 

(«) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 31(1) 

(t) Warner y Murdoch, Murdoch y Warner (1877), 4 Ch D 760, C A 
An infringement action m the King’s Bench Division is not usually tried 
with a jury, unless there is an allegation of fraud (Lucas (Joseph), Ltd v 
MiUer d! Co , Ltd (1900), 17 R P C 166, C A ) or a libel is involved 
Appleby’s (Alfred) Twin Boiler Chain, Ltd v Eadto (Albert) Cham, Ltd 
(1899), 10 R P C 318) 

(«) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 31 (1), Uaitersley 
& Sonsy Hodgson (1903), 20 E P C 691 , (1904), 21 R P C 617,C A , 

(1906), 22 R P C 229, C A 

(a) Judicature Act, 1873 (36 & 87 Viet o 66), s 66, Badische Aniltn 
und Soda Fabrtk v Levtnsiem (1883), 24 Ch D. 166, Edison and Swan 
Electne Light Co v HoUand (1888), 6 R P C 469, Moore v BewnM 
(1884), I R P. C 429, North British Rubber Co. v Mackintosh 4> Oo, 

(1894), 11 R P C 477 
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issues common to all the actions (for example, validity) to be tried 
in one action (A) 

451 The evidence must be given orally upon oath or affirma¬ 
tion (c) A patentee who has assigned the whole of his interest is 
a competent witness for the assignee(d) A licensee is also a 
competent wilnoss 

Jn actions foi the infringement of patents the evidence of expert 
witnesses is usually ver> important(c) Expert evidence is admis¬ 
sible to explain in what ways an invention has been used by an 
alleged infiingei, to explain such differences as exist between an 
invention and the alleged infringement, or to explain technical 
teinis and what are or are not niechanital equivalents, and to 
describe how machines work, at the same time pointing out 
what 18 new find old in the patentee’s specification Evidence 
may also ho givetr as to whethei the featuies claimed by the 
patentee as his invention nie to be found in the defendant’s 
machines(/) An expeit may he asked what difficulties, if any, a 
patentee has solved , hut he may not say whether theie is “ suhject- 
inattei ” in an alleged invention, not give his opinion on whether 
theie IS infiingeinent, for these aie mntteis for the couit and jniy 
lespectivel} 

A idaintift must prove his pitent and his specification unless 
these aie admitted(</), and must prove the fact of infringement by 
showing that the defendant has made, sold, oi used the raauufactiiie, 
ai tides, or piocoss, as the case may he 

452 When want of novelty has been pleaded, the plaintiff must 
give pnnid Jaae evidence that Ins invention is new (/<) , and, aftei 
such evidence has been given, the biiiden of proof that the inven¬ 
tion IS not novel by leason of prior publication oi inior usei is on 
the defendant 

On the issue of subject-mattoi, the plaintiff must put hia specifi¬ 
cation in evidence, that the judge may see its teims and deteiinine 
the ambit of its claims When the specification has alieady been 
constlued by a couit, the toiisliaction put upon it is adopted by 
anothoj. couit of equal authority, provided the constiaction is not 
dependent on matteis external to the specification itself, or, if 
there aie such external facts, piovuled that they aie not mateiially 
diffeient fiom those befoie the previous court (i) 

Models mav be put in by wav of evidence in the same way as, and 
under the conditions which regulate the admission of, documents (j). 

(h) R 0 , Old 49, r 8, Amo» v Chadwick, Kohtneon v Chndwtck, 
Smith V Chadwick, (1876), 4 Ch D 869 , Edison Bell Phonogiaph Corpora¬ 
tion v Smith (1894), 11 R P O 148, 389, C A , and see Yearly Practice 
of the Supreme Court, 1912, pp 698, 699 

(o) fiee title Eviuencr, VoJ XIII, pp 690 el sea 

(d) Bloram v Elsee (1825), 1 0 & P 558, 563 

(e) On the functions ot au expert witness, see Brooks r iftteele and 
Came (1896), 14 R P C 46, per Lindlet, L J . at p 73, and see title 
Evidencf, Vol XIII, pp 437, note (A,), 480—482 

(/) 8et4 'X Higgins {I860). 8 H L Cas 660 

iq) Patents and Designs Act, 1907 (7 Edw 7, c 29), ss 14 (1), 79 

(A) Turnery irinler (1787), 1 Web Pat Cas 77, 81 

(i) National Qmliti Glazed Brush and Ttle Co v Grand Hotel, Birmingham 
<1901). 18 R P C 249, Ehrlush v Ihlee (1888), 5 R C 437, 449, C A, 

(;) As to documentary evidence generally, see title Evidence, Vol XIII, 

pp 610et^eg 
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453 In default of appearance by a defendant, the plaintiff may 
on motion obtain judgment, upon formall}' proving his title and the 
fact of infringement (A) 

(vi) iie/iy 

(a) Damages or Account of I'rojds 

464 A plaintiff who succeeds in upholding the validity of his 
patent, and who proves infiingemont, maybe entitled, at his option, 
either to an account of profits oi to damages, but ho is not 
entitled to both against the same defendant (/) By taking an 
account of profits he condones the infringement (wi) A plaintiff 
may, however, ha\e an account of piotits against one defendant and 
damages against another defendant in the same action (a) 

The measure of damages is the loss actually suffeiod by the 
plaintiff, and not the piofit made by the infringei The loss must 
be the natuial and dnect consequence of the defendant’s actsfo) 
In calculating the damages, the loss of piofit owing to competition 
mny be considered (p), and m computing the damages due to competi¬ 
tion, the plamt]ft'’8 establishment cliaigos may he taken intoconsideia- 
tinn {q) Sometimes the amount may be faxed by cousideniig what 
the defendant would have had to pay in royalties on his sales (i) 

455 Innocent infimgeis of patents granted aftei the Ist Januaiy, 
can now obtain relief fiom damages («) The bnidon of proving 

innocence is on the infnngei, as ho is pi and fane liable foi damages 

456 In an mcjuiiy as to daiungos, a defendant must give full 
mfoimation legaiding the numbei of infnnging articles he has 
sold, and the names and addresses of puichasers (/) 

On electing to have an account of profits, a jilaiiitiff may locjuno 
the defendant to file a complete aflidavit showing how many 
infringing articles he has made oi sold(«) The defendant ma>' 

(k) Pneumatic Tyre Co v Chisholm <fc Co (18<)6), 13 R P C 488 , 

’Edison United Phonograph Co v (1804), 11 K P C 483, see (illo 

JuiXjiMKNTS AND Okdfus, Vol XVIII , pp 185 et leg 

(l) NeiUon v lietts (1871), L R 6 II L 1, 22 , De Vitre v Pelts (1873), 
L R 6 li L 319 

(m) Neilson v Betts, siipia 

(rt) Booth V Tootal, Broadkurst Lee Co (1894), 11 II P (’ 176, J'inn 

V Bibby, Penn V Jack, Penn v (1860), L U 3 Eq 308 

(o) United Horse Shoe and Nail Co v Stewart i& Co (1888), 5 R P C 
260, 268, H App Cas 401 , and sef Meters, Ltd v MettopohUin Gas 
Meters, Ltd (1911^ 28 R P (’ 167, C A , WML T 113, (It mnit Talbot, 
Ltd V FtI«on (1909), 26 R P V 467, and sec, generally title Damages 
V ol X , pp 3J0el«eq 

ip) Biitish United Shoe Mathtnety Co, Ltd v Fuskill <6 Sons, LUl 
(1910), 27 R P C 205 

(</) Leeds Forge Co v Deighlon’s Patent Flue (Jo (1007), 26 R P C 209 
(r) English and American Machinery Co v Union Boot and Shoe Machine 
Co (1895), 13 R P C 64 , Britieh Motor Syndicate v Taylor [John) dt Sons 
(1900), 17 R P C 723, C A , American Braided H^trc Co v Thomson 
d Co (1890), 7 R P C 152 
{*) Patents and Designs Act, 1907 (7 Edw 7, f 29), s 33 
(t) American Braided, Wire Go v Thompson & (Jo (1888), 5 R P <*. 
376, Saccharin Corporation V Chemicals and Drugs Go (1900), 17 R P C 
612, C A A statement of any offer made by tno defendant to ague i 
certaui sum as damages and refused by the plaintiff may bt, oiducd lo be 
inserted in the orde^ directing the luquiiy [British Vaeuvm Co, Lid v 
Exton Hauls Go , LiA (1908), 25 B P C 617, 680) 

(«) Murray y Clayton [ISl2), h R. 15 £q 115, Sacekann Corporation 

V Chemicals and Drugs Co , supra 
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also be interrogated, and compelled to produce his books (a)i I^e 
amount due on an account of profits is a debt provable m the 
bankruptcy of the defendant (f>) 

(b) Injunction 

457 On the principle that a person who has already infringed 
a patent will be likely, unless restrained, to continue to infringe, a 
successful plaintiff in an action for infringement may obtain an 
injunction against the defendant (c) Actual infringement is not 
necessary, a threat to infringe, or an obvious deliberate intention 
to infringe, by a defendant entitles a plaintiff to an injunction (d) 
Where there are many inf lingers of the same patent a patentee 
should not commence a large number of actions and apply for 
injunctions in each case , he should take proceedings against one, 
and inform the others what he is doing (e) 

A person who commits a breach of an injunction or who knowingly 
aids and abets another in doing so is guilty of contempt of court( / ) 

(c) l)ehtery up or Deairiufton of Jnftimjing Arttclet 

468 A successful plaintiff may obtain an ordei of the court for 
delivery up or destruction of all in flinging articles within his control 
or possession (9), unless such an order would be unreasonable (fc). 

(d) Ceitifiiate of Valuhty 

459 In an action for infringement in which the validity of a 
patent has been uphold, the court may certify that the validity of 
the patent came in question (1) The ceitificate should be applied 
for by the plaintiff at the close of the trial For the prevention of 
collusion between paities, and for the protection of the public, the 
judge IS bound not to grant a certificate, unless validity has in fact 
been proved to his satisfaction (A,) When the defendant does not 

(a) Saxhy v BaMerbrook (1872), L E 7 Excb 207 

(b) Tfateonv TloUiday {1882), 20 Ch. D 780 

(c) See, generally title Injunction, Vol XVII, pp 206 stseq 

(d) Frear$on v Loe (1878), 9 Ch D 48, 65 , Dowhnq v Bdbngton 
(1890) 7 K P C 191, C A , Shoe Machinery Co v Oullan (1895), 12 
11 * P C 342, British United Shoe Machinery Co v Collier (Simon), 
Ltd (1909), 26 R P C 21. 634, C A , (1010), 27 R P C 667, H L , 
Adair v Young (1879), 12 Ch D 13, C A 

(e) Bovill V Crate (1865), L R 1 Eq 388 An intenm injunction is 
rarely granted in oases where the patent has not been estabhshed (Trautner 
V Patmore (1911), 29 RPC 60) 

(/) JJick\ Haelam (1891), 8 R P C 196, Incandeecent Oaa Light Co v 
Since (1900), 17 R P C 173, C A , and see titles Contempt OF CouET, 
Attachment and Committal, Vol VII, pp 306 sea , Injunction, 
Vol XVII, pp 291 et sea 

(g) Blimvtonv Maleolmson (1816), 8 Ch D 631, Vavasseur v Krupp 
(18<8),.{1Cji O 351, 360 The alternative order should be asked for at 
the tnal, the option cannot be exercised on a subsequent motion to vary 
the minutes of the order (Bntieh Westinghouse Eleetno and Manufaidwnng 
Co, Ltd V Bleotrioal Co, Ltd (1911), 28 R P C 617,532, 55SoLJo 689) 

(A) Stddell V Vtokera, Sons Co (1887), 5 R P C 81, 101, Automatie 
WoigKwg Maehvne Co v Pearliy (1893), 10 R P C 442, United Telmhone 
Co V, London and Globe Telephone and Maintenance Co (1884), 26 Ch I) 766 

(«) Patents and Designs Act, 1907 (7 £dw 7, c 29). s 35 A second 
certificate may be gi anted where further grounds of objection are raised 
in a Bubseqneat acDon against a patent the validity of which h^ been 
‘certified {Flow ODndtaing Oo.JAd v Evtehtnaon (1009). 26 R P. C 697) 

(A.) Stocker ▼. Bodgera (184^. 1 Car St Kir 69 , Peroni v Hiidaon (1884), 
1 R P ^ 261. Qa^y O'Nem and Brown (1909), 27 R P C 18 
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.ippear, oi when au action ib settled duimg the pmgiess of the trial, 
j,imd fane evidence of validitv may he given, and if the judge is 
-satisfied a ceitihcate is visually granted (/) No appeal lies fiom 
ihe decision of a judge on the question of tho giant of oi the lefuaal 
to grant a ceitihcate (/») 

When a ceitihcate of valulily has been obtained, no further 
(CiUfiiate need be sought m any sulisequent action on the same 
patent («), unless the patent lias been amended since the giant of 
the certifacate(o) 

460 The effect of obtaining a ceitihcato is that, in any subse¬ 
quent action foi iiifiingeniont of the patent, the plaintilf, if suc- 
( ossful, may, unless the t oiirt otherwise dueets, obtain his full costs as 
between solicitoi and client (p) It is for the defendant to show that 
he Rhould not jiay solicitoi and client costs undei tins piovi8iou(q) 

(e) Revotulton 

461 When a defendant, who has counterclaimed foi levocation, 
pioves successful in an action agnnist him foi infiingement, the 
court may levoko the pateiiti^/j Wlieie, howevei, the court holds 
the patent invalid on some giouiid tli it .idmi's of lemoval by 
luieiidnicnt ot the siiocilication, the couit may, instead of revoking 
the patent, oidei the amendment iequued(«) 

(vii") Cosh 

462 The costs of an action for infiingement are in the discretion 
of the judge befoie whom the action is tiled (/) It is imiiortant 
at the conclusion of tho tiial to asL foi a certificate that the pai- 
ticulais of bleaches, or tho piiticulais of objections, as the case 
may be, weie reasonable and proper, as no co'-ts are allowed on 
taxation in lespect of any jiaiticulars not so cei titled («) The costs 

{1) Haydock v liindhiiry (1S86), 4 li P P 74, iJhadlmrn'a [Rhip) Tele- 
ipaph Co V liobtrihon (11)05) 22 11 P 4(»8 Kdison United Phono- 
i/raph Co v PoMnr; (1801), 11 R P (' 480, lUooLa dh Co v Lijntt (IWi), 
20 R P C 390, Consoluhited Pnnimntu Tool Co v Chuididl t& Co 
(1005), 22 R P r 3<i7 , 8c<‘ also Delta Metal t'o v Manm Nordi nfdl Ouna 
and Ammunition <’o (1801), 8 U P (' 248 v /‘oslfr (100 i), 21 

R P (’ 17, Moirih and Badeit v Young (180 » 12 R P (' -IGj, 
H L , Feiguaon SupeiheoterB, Lid v AaLern Coal and Iron Co , Ltd 
(1912), 29 R P C 431 

(m) Haslam Co v //«/((1888), 5 R P C 144 C A 

(n) Edison and Swan fiUetiic Tight Co v Holland (1889), 6 R P C 
243. C A 

(o) Brooks <& Oo V Kendall, Undiiwood & Vo (1006), 24 R P (' 17 

(p) Patents and Designs Act, 1907 (7 Edw 7, c 20), s 35, and see the 
text, infra 

{g) Automatic Weighing Machine Co v Naiwneil Exhihilions Aeaoctalion 
(1801), 8 R P C 345. United Telephone v Paterson (1889), 6 K P C 
142, see also Saicharin Corporation v Dnwaon (1902), 19 R P C 166, 
173 , Proctor v Sutton Tjodqe Ch-mtcal Co (1888), 5 U P C 184 

(r) Patents and Designs Act, 1007 (7 Fdw 7, o 29), s 32, and see 
p 219, ante For conditions under which io>ocatioii may be* obtained, 
see pp 206 et seq , ante 

{a) See aKo pp 172, note (g), 208, ante. Patents and Designs Act, 
1907 (9 Edw 7, c 29), s 22 

(t) R S C, Ord 65, r 1, and see titles PaACncE and Procj duke, 
SOUCITORS „ 

(tt) R S C , Ord 53a, r 22 tiee a,\»o Rowchffe v J/om» (1886), 3 R P C. 
145, Duckett & Son v Sankey <& Son (1890), 16 R P O 357, British, 
Foreign and Ootonial Automatic IngJU Controlling Co , Ltd v Metropolitan 
Gas Meiers, Lid (1012), 29 B P C 303, [1912j2Ch 82 As to taxation 
of costs generally, see title Solicitors 

* H L —XXII ’ > . . 
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Skot 10 

LeEal Pro 
ceedlngs 

riaintiflE’s 

costs 


Costs on 
seveial issues 


Special 
allowani es 


of Witnesses attending in respect of any alleged bieach are not 
allowed, unlof-s the particulais of such breacli are certified (a). 

A plaintift who succeeds in an action in which he has been able to 
plead the possession of a ceitilicate tliat the validity of the patent 
m Bint had lieen called in question m a previous action for infringe 
mint, is entitled to have his full costs as between solicitor end 
client, unless the comt otheiwise diiectB(M A plaintiff whose 
conduct IB oppi«''SJve may bo deprived of his costs even though In 
18 successful in tne action(c) A plaintiff may discontinue after the 
defence has been delivoied by leave of the court, upon such terms 
as to costs as the couit may diiect (d) 

Wheuj one jiarty is successful on some issues and the othn 
paity IS hiiccesstul on otheis, the costs should be appoUioned (ei 
Piovided the I'-sues have been kept quite distinct, the costs are 
appoitioned whtie one paitv has succeeded on the issue ol 
invalidity and failed on the issue ol infiingeinent(/) 

The diiectois oi a limited couipan} whose servants have infiinged 
a jiatent aie peisonally liable for the costs (q) 

When it IS necessaiy to have scientific evidence proper fees paid 
to expel Is W’ho have been called as witnesses will be allowed , but 
the fees of expeiLs who aie not witnesses but merely advise counsel 
aie not allowed, unless a special ordci of the couit to that effect is 
obtained (/A Costs on the highm scale aie only allowed in cases 
of gieat dilliculty (<) 


(fl) llontball V filoomcr (1854), 10 Exch 638 , Longboltom v ffhnv 
(1880), 6 R P 0 510 

(6) Palcnts and jlcsigns Act, 1907 (7 Edw 7, c 29), s 35, see p 22.5, 
ante, and «ee i7ou» Chuhsing Co, Ltd v oi son (1909), 26 R P C 

597 Tins piovision does not apply to counterclaims {Btitibh Vacuum 
i’lennci (Jo , Ltd v Loudon and South 11 pstem Bail Co (1910), 27 R P (' 
619. 670) 

(r) Aunn \ />'yllhuqnp/(/iic (lS(i5), 34 B('d\ 695, andseetJdiv Phih/th 
d Son, Lid (JOll), 29 R P (J 397, R S <‘, Old 26 r 1 

(d) Wiltoj and Gtbba' Seutng Machine Co v Janes Bwtheia (1897), 14 
, R P C 523, Biooh <& Co v Lycett (1902), 19 R P 0 166 As to 
* (osts m cases where .a couiiteiclann for the n \ocation ot the patent is not 

pioceeded with, set Babtoel and Wil<ox, Lid v ITrifei Tube Boile) and 
Engineering Co (1910), 27 R P 0 626 

(e) Badthche Amhn und Soda Fabitk v Leunhtein (1885), 29 Ch T) 
306, 418, C A , compare Vulul Dyes Syndicate, Ltd v Levinstein, Ltd 
(1912), 29 R P C 2t5, C A , and Osnim Lamp Wot hs, Ltd v *'Z" 
Electric Lamp Mnnvfadvring Co, Ltd (1912), 29 R P 0 401, 429 
Tme and Vai table Electric Lamp Syndteate v Bryant Trading Syndtenb 
(1908), 26 R P C 461, Crosthwake Ftie Bar Syndicate, Ltd v Senioi 
(1909), 2b R P C 713, 7.33 

(/) Phillips V Ivel Cycle Co (1890), 7 R P C 77, 85 , Cassel QoU 
E^ractvng Co x Cyanide Gold Becoverif Syndicate {lSd4), 11 R P C 638, 
(1896), 12 R P C 232, 258, C A , Sunlight Incandescent Gas Light Co \ 
Incandescent Gits Light Co (1897), 14 R P C 757 , Dunlop Pneumata 
Tyrex B apihnre lube Co (1900), 17 R P C 433, Kayex (jhubb <b Sorr^ 
(1887), 4 R P C. 289, 300, Haskell Golf Ball Co x Hutchison (1906), 21 
R P C 125 

(g) Betts X De Vitre (1868), 3 Ch App 429, 441, Spencer x Aneoai» 
ValeBubberCo (188S), 6 R P C 46, C A 

(Jt) Oontohdated Pneimiahe Tool Co x IngenoU Sergeant Dntt Co (1908), 
36 K P C. 

(«) QadA and Mason Xu*-Manehester Corporation (1892), 9 R P C 616, 
C A. Three counsel may sometunes be allowed The court will only 
giV 0 %he ooete ol,8horthaDa nofei m exceptional cmmmstances, but it » 
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It 18 not usual foi a stay upon a judgment to be granted; but Saw. lO 
!.ometime8 when the matter is of gieat impoitance to the defendants 
,i btay pending appeal is allowed, terms being usually imposed that 086dlail|i,' 
the defendant shall keep an account and proceed with his appeal —" 

^Mthoutdelay(A) “ 

Sl’U Sect 2 —In I&pe<^ of Thitais of Legal J*roLeedtngt 

463 Wheie any person (0, claiming to be the patentee of an 
iniention, by eirculais (m), udveitisernents, or otheiwise (»), 
tliieatens (o) any other peison with legal pioceedings oi liability 
111 respect of any alleged infiingeiuent of the patent, any person 
.icgrieved thereby may bung an action against him and may obtain 
•m injunction against the continuance of such threats, and may 


ti>.ual for the paities to agree that the ouata ahaH be costa lu the cause, at 
o make some other mutually acceptable an aiigemciits , see Dunlop 
Pneumatic Tyre iJo v Wapslune Tube Vo (1000), 17 li P 0, 4J3, liiad 
(ord Dyere' ASiorwtwn v Hunf (1001), 19 R P (' 125, Osuim Lump 
R oris. Lid V " Z " Flecluc Lamp Munufartuung Co, Lid (1912), 20 
RPC 401, 429, compare Wthon v 11 thou Diolhoi Bobbin Co, Ltd 
(1911), 28 RPC 741, 744, ami see BiUuh Westinqhome hhetm and 
Mnnufaelurwq Vo , Ltd v BravUI, (1910), 27 R P C 209, 233, C A 

(k) Rock\nq A Vo v Fraser Ac Vo (1885), 3 R P C 3,7, North BriUeh 
[{libber Co v Mackintosh «fr Co (1894), 11 R P C 477, 1‘iociorv Bennts 
(1887), 4 R P G 333, 363, C A , Onram Lamp Works, Ltd v •'Z'* 
hlectiio Lamp Manufacturmg Co , Lid , supia, at p 430 

[l) A person who nos been lestraiaed fioni publishing threats docs not 
bleak the injunction by subseqiicnlly bringing au action for infringenient 
ilieven v Welsbach Incandesient Gas Light Vo , Lid (1902), 20 R P 0 69), 
1101 by subsequently issuing thrcatennig circtilurs in ibo capa<‘i(> of agent 
for a third peison {Rllam v Mnityn Ac Co (1898), 16 R P C 28) 

(?») For example of threats by circular, see Cars v Bland Light tiifnduMte, 
[id (1610), 28 R P C 33 An interlocutory motion to restrain the issue 
ot circulars may be refused or ordered to stand over until after the trial of 
tlie action foi infnngement (Household v lanbum (1884), I If P 109 , 
hamettv Ban elV s Sorew Stopper Botlling Co (1884), 1 R P C 9, Sharp 
V Brauer (1886), 3 R P C 193), or on an uuderlakuig lo prosecute the 
action for mfnngement with due diligence (Maihe v Soho Laundiq Supply 
(o (1892), 9 R P C 465) For form of ordei stayinp a “threats action’’ 
Mhere the deiendant oflci-s an undeitaking to comm nee an uc^tion lor-- 
infringement, see lFrij/d«o» V TaqJor, Maddoi & Co (P'07), 24 B P C 347 

(n) The words “ or otherwise ” are not to be confined to threats ejusdem 
ginens with “circulars or adveitisements,” but cover letters written m 
iiiswer to inquiries (Shnner Ac Co v Shew Ac Co , [1893] 1 Ch 413, C A ) 
or written without prejudice (Kurtz v Spetite '(ISH'l), 6 R P C 161), oi 
wiitten by a solicitor (lingels v Hubert Vnthwnqeable P'yelei Syndicate, Ltd 
n<K)2j, 19 R P C 201, following Barietl v Day (1890), 7 11 P C 64, 
[hifficld and hast Bidvng Bure Linseed Cake Co v Waterloo Mills Cake and 
b aiehousing Co (1886), 31 Ch D 638 , Combintd Weighing and Advertising 
Po V Automatic Weighing Machine Co (1889), 42 Ch D 666, approved 
111 Shnner At Co r Shew At Co , supra), but a mere general warning is not 
a threat (Crowiher v United Flexible Metallic Tubing Co, Ltd (1906), 
22 R P C 649, and see C'feaHendar V JBot/ie (1887), 36 Ch D 426 C A, 
discussed m Joknson V A'dge (1892), 9 B P C 142, (' A) 

(o) It IS not necessary that the letter should ri*fei specifically to any 

patent, in order to constitute a threat (Douglass v Pmisi h’s Patent Lighting 
Co,fl897JlCh 176) The threat must refer to some actual infnngniif ut 
on Winch an action for infringement may be founded (WiUoughby v Taylor 
(1893), 11 R P C 46), or may refer to an intended mfringciwf ut it the 
infringement when carried out would amount to au actual infringement 
(Johmson v B^e, swpra, per Linuley, L J , at p 148), but it need not bo 
made to the person Jiringing the action to restrain (Johnson v. Edge, 
swpia). > 
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Sect 10 recover such damage, if any, as he has sustained thereby, if the 
Legal Pro- alleged infringement to which the threats related was not in fact an 
ceedings. infringement ot any legal rights of the person making the threats {ji) 
But no action will he if the pei 8 on(< 7 ) making the threats with due 
diligence commences and prosecutes an action for infringement of 
his patent (?) 


(p) Patents and Designs Act, 1007 (7 Edw 7, c 29), s 36 The section 
confers an enlirrly new light in which malice is not an issue between the 
paities , the plaiiUitt is lelieved from estabhsliing mahco as he had to do 
in the old common law action {Ornig v JJoudtng (1908), 25 K P C 250, 
ij A, per CoztNS Hardy, M II, at p 262, 08 L T 291) Express 
malice must be proved to obtain under the common law an mtorlocntory 
injunction to restrain threats {Parnell v Dredge (1896), 13 K P C 392, 
following//oisew V Zfiot/tc//to«fZ (1880), 1 i Cli D 514, Bonnard y Peng 
man, [1891] 2 Cli 200, C A ) The plaint ift m an action to restrain threats 
may, if the validity of the paUnt is assuted in the defence, join issue in 
reply {Dowson, Tai/lor ifc Co v Diosophone Co (1895), 12 II P C 95, 
C A ) 

(q) A person simidy entitled to the benefit of an agreement for the 
assignment ot a patent is not w'lthm the proviso of the section by reason of 
the fact that the patentee has commenced an action for infiiugcinenl 
Kensington and Kniqhtsbndge hlectrxc Lighting (Jo v Lane Fox Klectncal 
Co , [1801] 2 t'h 573) 

(r) PatiMits and Designs Alt, 1907 (7 Edw 7, c 29), s 36 Duo diligence 
applies to the word “piosccule” as well as to “commence” (Voelher 
Jniandesient Mantle, Lid v Welsbach Incandescent Gas Light Vo, Ltd 
(1901), 18 R P (J 404), but the date from which an action must be pro- 
(ceded with with duo diligence is the date of the threat and not of the ait 
done against w Inch the threat is ilire< ted ( llaahell Golf Ball Co v Ilutchinson 
(1904), 21 RPC 497, following Chnllender v Boyle (1887), 36 Ch D 
425, (3 A ) To come witliui the proviso it is not necessary that the action 
should bo lommencod after the action to restrain threats (Barrett v Dag 
(1890), 7 R P C 54), the action for mfimgcment may be commeuotd 
belore the throats are iiinde (Beiliner v Edison Bell Consolidated Phono 
graph Co , Ltd (1890), 16 K P (' 336, and see Dunlop Pneumatic Tyre 
Co , Ltd V New Seddon Pneumatic Tyre Co , Ltd (1897) 14 R P C 332, 
C A ) An action for uifiingemeut is none the less pioceeded with with due 
diligence because it is subsequently abandoned {Peek v llindes,Lid (1898), 
16 R P C 113, Temlery Stevenson it Sons (ISdl), 15 R P C 24 , Golleg 
V Bait (1890), 7 R P C 101 , English and Ameiican Machinery Co v 
Gare BathineCo (1804), HR P C 627), or because it la dismissed by the 
court {Colley v Bart supia), or because delay is caused by the patentee’s 
endeavour to combine nis action for iiifringeraeiit with the action for 
threats by oountoiilaim {Colleg v Bait, supia) an action for infringement 
must he bi ought willi reference to infnngeraents of the same and not of a 
diflerenct chaiacter {Combined Weighing and Adierlistnq Co v Automatu 
Weighing Machine Co (1889), 42 C'h D 665, 671), but an action for 
inf I ingoiuent is within the proviso if brought against a person who althougli 
he has not been threatened is using the alhgcu intnngiinent (“Z” Eleclri' 
Lai^ Manufaduring To, Ltd v Osram Lamp Works, Lid (1911), 26 
R F fJ 479), and although the parlicuiai's of bleaches do not specify all 
the articles in connection with which the thicuts are made {Lycetl Saddle 
Co, Ltd V Bioohs d Co, Ltd (1904), 21 It P C 656) An action foi 
infringement on an aniendod specification is in substance an action for 
infringement within the pioviso, although an application to amend the 
specification is pending, and the statement of claim in the infringement 
action asks for leave to pyt the amended specification in evidence {Hall v 
Stepney Spare Motor Mheel, Ltd (1910), 27 R P C 233 , and see S C, 
[1911] 1 Cn 514) A threat of an action for infringement may be a “ satis 
xaotorj' reason'’ within the Patents and Designs Act, 1907 (7 Edw. 7, 
o 29), s 27 (2), foi letusm^to revoke a patent (iPe JPoyfor’® Patent, f 19121 
1 Ch 636), see note (1), p 209, ante As to proceedings for mfnnge- 
me&V ^ PP 210 ei seq , ante. 
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Sect 11 — lute)national and Colonial A))a)iqenient$. 

464 A person tIio has applied foi piotection foi an invention 
in a foieign Stale(<i\ of nhich the (lo\einment has made arraoge- 
vueiitfa \\ith the Cio\\n foi mutual piotection of imentions, is entitled 
to a jiatent foi his in\ention in piioiity to othei apphcautvS(i>) 
'Ihe patent will beai (he Niino date as the date of the application 
in tlie foieign State (0, it the appluation in this countiv is made 
within twelve months fiom the hist apidication for piotection in 
the foreign State (d), hut the giantee of such a patent is not 
entitled to recovei damages foi infiingements happening piior to 
tlie actual date on which his complete specification is accepted in 
this conntiy (c) 

465 The appluation foi such a patent must bo made in the 
same manner as an oidinaiy application (/), but it must be 
accompanied by a complete specification (n), it must contain a 
statutoiy doclaiation that foieign application has been made for 
piotection of the invention, it must specify all the foieign States 
01 Biitish possessions m winch, and the otficial date oi dates at 
which, any such application has heon made, and it must be 
signed by the peison oi peisons b\ whom such application was 
inade(/0 

b'uithei, a copy oi copies of the spediicatioii oi speeifieations 
and drawings oi documents filed or dejiosited by the applicant in 
the Patent Ottice of the foieign State or Ihitisli possession must 
he left with the application, or within such fuithei tim(‘(/)not 
exceeding thiee mouths as the Coinptiollei may allow , and such 
(Opy 01 copies must be eeitihed or othei wise veiitied to the 
Couiptioiler’s satisfaction (/) If any document is in a foioign 

(a) As to the foreign Stitis affected by this provision, see note ( 7 ), 
p 2'JO, pokt 

(b) Patents and Designs Act, l‘)07 (7 Bdw 7, c 29). s 91(1) “Person” 

meludes corporation [Ke (’arie’k ApploMtion a Patent (1889), 6 11 P 
■)')2 , Se Soii6tS Anonyme du GhiuaUar dii a Application jor a 

Patent {18*)5), 16 K P 0 54 56) As (o the iiglit t" ippose such applica¬ 
tion and the grounds of oppomtion, ste 29 ll 1' C A,>pendix, 1912 (a ) 

(e) Patents Rubs, 1908 r 89 The jiayment of iciiewal fees e(c is 
reckoned from tins date The dates of both tlio foiiugn and the Rntish 
application are to be entered in the Register, we p 179, ante 

(d) Patents and Designs Act, 1907 (7 I dw 7, t 29), s 91 (I) A foreign 
]>atentee may obtain a jiatf nt in this lountiy hi the ordinary way without 
availing himself of the piiviieges of this provision (Britiah Tnnnmg ('o 
V G.oih (1891), 8 R P 0 113, 60 L J ha) 235, Acetylene Ulummahng 
Co V United Alkali Vo (1902), 19 R P 0 211, [1902] I Ch 494), and 
bee p 129. ante 

(c) Patents and Designs Act, 1907 (7 F.dw 7, c 29), s 91 (1) 
if) Ilnd , 8 91 (3) 

(a) Ibid 

(h) Patents Rules, 1908, r 15 If the original signatory is dead, the 
apphcation must be signed by his legal repiesentative The patent is 
onfy granted to the person who has actually sought protection in the 
foreign country (J?c SlMllenberqer'e Application Jor a i'«lc«t(l889),0R 1* C 
550 , He Garee'a Application Jor a Patent (1889), 6 R P () 552) 

(t) Application for such extension must be made on Pati nts Form Mo 5 
(fee £2 for eaeh month of oxt< n«ion) (Patents Rub s, 1908, i Ifli 
(k) Ilnd " Pnmd facie the foreign specification should be considered 
and exammed on pieciscly the same prmciples as an English patent ” 
(ruling of the Comptroller General, reported m the 27 B P C Appendix 
(1910 b} ) 
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language it must be accompanied by a translation verified to the 
Comptroller’s satisfaction (1) 

If the complete specification is not accepted within twelve 
months, it and the drawings become open to public inspection (m) 

466 A patent granted under an> international or colonial 
arrangement is not invalidated by the publication of a descrip¬ 
tion, or by the use of the invention in this country, duimg the 
twelve months in winch the application may be made (?i) 

The above provisions (o) for mutual piotection of inventions 
apply only to those foreign States to which they aie declaied to be 
applicable by Orders in Council (p), and Avheie a colonial legislature 
has made satisfactoiy piovisions for the piotection of inventions 
patented in this countiy, an Order in Council may be issued applying 
the piovisions to that colony with any vaiiationsor additions stated 
in the Order (g) 

Sect 12 —Patent Agents, 

Sup-Slct 1 — He</ister 

467 A Register of Patent Agents is kept by the Chaiteied 
Institute of Patent Agents (i), containing a list of all agents 
legistered, their names in full, then addiesses, the dates of their 
legist!ation, and any other additions which the council of the 
Institute may considei worthy of mention («) Printed copies are 
published annually bv the Institute, and such copies aie evidence 
of the (ontents of the Piegistei (0 

The Register is kept by a Registrar appointed by the Institute (w), 
whose duty it is to make such corrections and alterations in the 
Hogistoi as are oidored by the rules (a), or by the Institute (i>), or by 
tlie Board of Trade (c), and tlie Boaid of Trade hears appeals from 
decisions of the Registiai or the Institute (d) 

Sea Svrr 2 —Who may Aot 

468 A patent agent is defined to be an agent foi obtaining 

(1) Patents Rules, 1S08, r 16 

,(m) Patents ind Designs Act, 1907 (7 Edw 7, o 29), a 91 (3). 

(tt) Ihid , 8 91 (2) 

(o) See the text, supia 

(p) Patents and Designs Aci, 1907 (7 Edw 7, c 29), s 91 (4) 

(q) ll»J , s 91 ( 6 ) An International Convention for the Protection of 
Industrial Property exists betnreen Belnum, Brazil, Denmark with Faroe 
Islands, France with Algeria and colonies, Great Bntam with New 
Zealand and Queensland, Italy, Japan, Netherlands with Dutch East 
Indies, Sunnam and Ciiracoa, Noi-way, Portugal with the Azores and 
Madeira, Santo Domingo, Servia, Spam, Sweden, Switzerland, Tunis, and 
the United Stales of Ameiica Similar arrangements foi the mutual pro¬ 
tection oi luxentions have been made between Great Bntam and each of the 
following States and colonies —Honduras, Mexico, Paraguay, Tasmania, 
Urugimy, Weslern \ustraha, see Instructions to Appheants, pp 7, 8 

(r) Tlie Register is kept pursuant to rales made by the Board of Trade 
by virtue of wtd , s 86 ( 1 ) (Register of Patent Agents Rules, 1908, Stat 
R dr 0,1907, p 856. see Patent Agents {InsMvie) v Lockwood, [1894] 
A 0 347) 

f«) Register of Patent Agents Rules, 1008, r 3 

(0 Ttnd 1 4 

(«) Ilnd , r 6 

(a) Ibid , rr 11 -15 

(b) OtuL, rr 14, 20 . * 

{«) Ihid , n 6 , 14. 16—10. 

(4) , rr 21—37. 
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patents in the United Kingdom (e), and nu person is entitled to 8 wcit. is. 
describe himself as a patent agent, wbethei by advertisement, by 
desonption on his place of biismess, by nnj document issued b\ him, 
or otherwise, anless be is legistered as a patent agent {J ) 

Only peisons qualified in one of the loiiowing two nm> be QuaUficatfeM 
registered —(1) persons who prove to the satisfaction of the Boaid 
of Trade that they weie bond fiile piaclising as imtent agents before ' 
the 24th December, 1888(0), (i) peisons who have passed the 
(‘\nmination oi examinations piescubed by the Board of 'rrade(ft) 
and legulated by the Institute (?) The successful candidate iccei\ es 

a certificate ( 7 ) from the Institute, and on piosenting this to the 
Itegistiai (/i)is entitled to be legistered as a patent agent (/) 

469 The Comptrolloi must refuse to recognise as agent any Persomi who 
person who neithei resides noi has a place of business in the 

United Kingdom oi the Isle of Man (ni), and may lefuse to leeog- 
mse as agent, oi to locoive furthei communications ielating to hs piuent 
patents liom —(1) au} pei son whose name has been eiused fioiu 
tiie Ilegistei foi unpiofessional conduct(/r) and not iest()ied(o), 

(2) any person who after being given an oppoituiiit\ of being 
beaid is proved to the hafisfaction of the Board of Tiade to have 
lieen guilty of an offence oi misconduct which would have lenderod 
him liable, if Ins name had been on the Begister, to have his name 
eiabed(p), (3) nn> company which, if it had been au individual, 
the Comptiolh'r could lefuse to leeogmse as agent(;»), (4) any 
company or him m which any such individual is managei,dnectoi, 

01 paitnei (q) 

SiTH-ShOr a — Jt,mi>loymcnt 

470 All commumcatioiis to the Comptrollei may bo sigiu d and \ ini- a 

j it cat 

(c) PatentR and Designs Act, 1907 {7 Edw 7, o 29), a 8t (4) tnnv do 

(/) Ibid, <3 84 (1), (3) As to the Register of Patent Agents, set 
p 230, ante Anyone knowingly contravening this provision is liable lo 
a fine of £20, but anyone m,»y act as an oidmarv agent tor a patentee, 
and describe himself as “ agi nt,” without intniiging it v Fimla 

(1892), 9 R P C 164, Graham v Eh, Oiahnnt lluqhes, (hahain v 
Raibno (1898), HR P C 259) 

ig) Patent*! aud Designs Act, 1907 (7 Edw 7, i 29), s 84 (2) Such 
persons must scud a statutory declaration in the presenbed form to the 
Board in support of their allegation (Registoi of Patent Agents Rules, 

1908 Appendix A, Form 2), and the Boaid may require InrUier proof 
(Register of Patent Agents Rules 1908, r *6) Until siicli ]>ursonH aio 
registered they have no locus standi as patent agents, and are liable to a 
fine of £20 if they describe tliemfielvos as patent .igents (Sfarey v (haham 
11899] 1 Q B 406) A patent agent befoie the 241 h DocemVier, 1888, must 
be registered and pay the necessary fees before he can continue practisiug 
as a patent agent {Slarey v Graham, supra) 

(h) Register of Patent Agents Rules, 1908, ir 7—10 
It) Ibid , IT 9, 10 As to the Institute, see p 210, ante. 

( 7 ) Register of Patent Agents Rules, 1908, r 10 (i) 

{k) As to the registrar, see p 230, ante 

(l) Register of Patent Agents Rules, 1908, r 7 

(m) Patents and Designs Act, 1907 (7 Edw 7, c 29), s 85 (3) 

'«) As to yirofessional miseondaot, compare titles Mfioicivr and 
Phakmact, Vol XX, p 321, Solicitors 

(o) Patents and Designs Act, 1907 (7 Edw 7, o 29), s 8 5 (1), Patents 
Rules, 1908. r 9 , Register of Patent Agents Rules, 1908, r 17 

(p) Patents and Dasigns Act, 1907 (7 Edw 7, c 29), s 85 tl), Patent 
Offfise Rules. 1908. x 9 , Register of Patent Agents Rules, 1908, r 17 

Ig) Patents and Desi^ Act. 1907 (7 Edw ?, o 29), s. 85 (2) 
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all attendances upon him made by a dulv autlioiised agent (r), 
except that the Comptroller has powei lo leqnne the personal 
Bignatuie 01 piosence of an applicant, opponent oi othei person, 
and that cetlain documents must be signed hv the individual 
himself (i) 

A patent agent, though not bound to be aceiuatelv acquainted 
with patent law (t), is expected to he tanuliai with the piactice 
of obtaining [latents, and may lie liable foi the consequences of an\ 
failure to use the skill propiily to be expected fiom him (a). He 
ought not to a\.iil hiinselt ni coinpeiition with the patentee of 
infoimation wh.ch he obtained in coiihdence when acting as his 
agent (/>) 

Si'Ci 13 —Offtnub 

471 Any poison who make s oi causes to he made a false cntiy in 
any statutoiy register, oi a willing t.ilsely pinpoiling to be a cop^ 
of an enli}' m an> such legistiu, oi piodncts oi tendeis oi (aiises 
to he pioduced oi tendeied in evidence an> such w'liting, knowing 
the mtiy oi wilting to he false, is guilty of a nn^derneanoiu (i) 

472 A peison wlio fahely lepiesents (d) that any article sold 
by him is a patented at tide is liable to conviction (c) 

473 Any peison who uses on his place of business, oi on any 
document issued by him, oi oihi i i\ise, Ihc woids “ ralc'iit Oilice,” 
oi any othei woids suggesting thal his place of business is ofhcially 
connected with, oi is, the I’atont Oflice, is liable to conviction (y ) 

474 An oftence is also committed if a peison falsely desciibes 
himself as “ patent agent ” iq) 

{») Patents Rules, 1908, r 9 

(s) J c , ajtpliealions loi palcnlt., or for tlio rcvotilion of patents, or 
for the K'sloiiitioi) ol lapsed patents, requests for Jiavo to amend apph 
< aliens specifications, 01 1( ttcispatent authoiisitions ol agents, not ices of 
opposilKui, n qiusts Joi issvio of diiyiln ate Icttcis jiali nt, and sunendci-' 
oi Jctteis pafint (Pafents Rules 1908, r 9) 

The Patent Oliuc does not undcitakc to give legal advico or 
opinions on any sublett conni’cled with pateul law, which, hko othei 
laws IS left to tlio inti ipit talion ot piof* s^nmal men , see Instructions to 
Appluanla, p 7 'Ihe rernumialion ol the patent agent is a mailer for 
aiiaugement between him and the peison eniplovinii him 
(fl) See title Nfoik sncj , Vol XXI , pp 11.7 J70 
(6) IJ heatb/<me V 11 iWc (1861), Cliiflm Patent < ums, 1884 — 6,217 
(o) Patents and Designs Act, 1907 (7 Ldw 7 c 29), s 89(1), see title 
CniMiNAL Law and Procedure, VoI IX p 743 
(<i) Tho term “false lepresentation ” iiulmles the stlling of an article 
having stamped, ongiivtd or impiessed on it oi olhiiwj'-i apydud to it 
the word “ patent,” ‘patented,” oi aiiv othei word expicssmg oi imply 
mg that the article is patented (Pitenls and Desigiis Act, 1907 (7 Edw 7, 
c 2f|), 8 89 (3) (which applies even when a yuovusional specification has 
been lodged but a patent has not been registeied (ii v irnfiis (1886), 3 
RPC 1 , i? V Crnvipltyn (1880', 3 R P ( 307), compare Ckeavin v 

Walker (1877), 5 Ch 1) 8)0, 803, 0 A , Linoleum Manufactunna Co 
V Aflim (1878), 7 Oh D 834)) * 

(c) Penalty not exceeding £5 (Patents and Designs Act, 1907 (7 Edw 7, 
c 29), s 89 (2) ) A peison whose complete specification has been accepted 
18 regarded Oh having all the privileges ot a patentee (ibid , » 10. J2 v 

Toil aseitd (ISDO), 13R P C 266) 

(/) Penalty pot exceeding £20 (Patents and Designs Act, 1907 (7 Edw 7. 
e 29), 8 89 (6) 

ig) See p 230, ante As fo the unlawful use of the Royal Anns, see 
title Tradb Marks, Traps Names, and Dssions 
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Part I.—The Contract of Pawn. 

Sicr 1 ~f)(’/iiiittons 

475 A pawn 01 pledge is a bailment of personal piopeity as a 
seoniity foi some debt or engagement (a) 

* A pawnei is one who, being liable to an engagement, gives to the 
))eisoii to whom ho is liable a thing to be held as a security foi the 
pci\ment of his debt oi the fulfilment of his liability (/i) 

A pawnee is one who leeeives a pawn or pledge (c) 

A pawnbioker is one whose business it is to lend money, 
usually in small sums, upon pawnor pledge (c), and includes for 


(а) Stiu j, Law ot Biulmeiits, 9th oil, s 280 It is descnboil b\ Koit, 0 J , 

in V i(1703), 2 Ld Buvm 909, at p 910, 1 femith, L 0 , 11th ed , 

pp liJ, 178, iiM tho fourth sort of Inilmeiit “when gooda or chattels are 
dolivoied to another as a pawn to bo a sk imty to him toi money borrowed of 
him by tho Kuloi ’’ Tho diffeiontdotmitions are collected m i>o/j«W v Sutkhng 
(]860\ L It 1 Q B dSti, 594, and see title Bailment, Vol 1, pp o25, 562 
For tho dehnitiun of “^eige” uudei the Factors Act, 1889 (52 &. 53 Vict 
0 45), see title Aoincy, vol I, p 205, note (r) 

(б) Bouviei’s Law Diitictoarj, Vol II, p 631 Under tho Pawnbrokers 
Act, 1872 (35 & 36 V’lct c 93), b 5, “ pawner" is defined as t person delivonng 
an ortitle for pawn to a pawnbroker 

(c) Bouwi’b Liw Dictionaty, Vol II, p 634 



Paet I—T^* CJohteacjt of Pawn 

statutory purposes every person who eat nos on the businees of 
taking goods and chattels in pawn (dl 

Sect 2 —Classen of Pawn. 

476 By reason of the statutoiy provisions affecting pawn¬ 
brokers (c) there are two classes of pa\A n The Pawnbrokers Act, 
1872 (/), which imposes a number of lestrictions and i egulations for 
the protection of the pawner, applies only to cases where the sum 
boriowed is dGlO or less, and wlieie the pawnee is a pawnbroker 
within the statutory definition ig) In all other cases the contract 
IS governed by the geneial law, which also applies to pawns under 
the Pawnbrokeis Act, 1872 (/), unless expressly excluded theieby {h). 


Part II.—Pawns at Common Law. 

Sect 1 —Natine of the Conti aft 

477 Tlie contiact of pawn is one of the live classes of 
bailment (i) Tw'O mam ]^)eculianties distinguish it ftom the eon- 
tiact of moitgage (1) it is esseiitial to the contiact of pawn that 
the piopeity pledged should he actually oi coiibiiuctively deliveie<l 
to the pawnee, wdieieas in moitgage the pi opeity passes by tlio 
conveyance, and possession by the moitgageo is not osseiitial m 
every casef;), and (2) wheieas in the contiact of moitgage t)u‘ 
mortgagee has an absolute interest in the piopoity subject to i 
right of redemption, in pawn the pawnee has only a special propei t\ 
m the pledge, while the general piopeuy therein lernains in tlu^ 
paw'ner and wholly reveits to hini on discharge of the debt or 
engagement (/<) 

478 Pawn is distinguishable horn hen in that lu the foiiiiei a 
special propeity passes to the pawnee, while in the lattei no light 
of propeity passes to the person exeieising the hen, 1ml only a right 


(d) Pawnbrokers Act, 1872 (35 & 30 Vut .c <M) m 1 , but a pcison is no! 
deemed to be a pawnbioker fox the purposes ot tho 4tt inoioly Ixwauso bo 
in ikee advances of sums exceeding £10 [ihf>l, s 10), »<‘o, liirthoi, p 24S, 
pout 

(r) Now consolidated m the Pawubiokcrs Act, 1S72 (J i A 30 \ u t < H‘6), soe 
pp 248 et eeq , post 
(/) 36 & 3b Vict c 03 
{q) Ihul , 8 10 

(A) Jones v Marshall (1889), 24 Q B D 269 

(t) See title Bailmevi, Vol I, pp 525, .51)2 The distinguishing (horae- 
terutic of pawn is that a pawnee has a special projiorty, but a biilco generally 
has the custody onlj [Hartop \ Hoare (174 i), o Atk 44, 10) 

{f) JRytdl V ItoUe (1749), 1 Atk 164, 166, sec Stoiv, l^aw of Bniliiif iit-*, 
9th ed., s 287 , and see title Morioage, Vol XX£ , p 73 
(jfc) Ryall V Uvlle, supra, at p 167, lie MurriM, Ev parte (Jffoiul Rrresioor 
(1886), 18 Q. B D 222, C A , per Pry L J , atp. 234 , Jones v inmlh (1794;, 
2Vea 372, Fiaserq %««, [1895] W N 112 


m 
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to detain the subject-matter of the lion until he ib paid (/), and this 
right 18 not tiansferable to a tlnid paily (?n) 

479 Pawn has been debcnbed as a becuiity whoie by contiact 
a deposit of goods is made a secuiity fui a debt and the light to 
the propel ty \ests iii the pledgee bO far as is necessary to secure 
the debt, iii tins sense it is inteimediate between a simple hen 
and a moitgage which 'wholly passes the piopeity in the thing 
conveyed (n) 

Pawn does not amount to an equitable moitgage (o), oi to a 
bill of sale ( p) 

480 Since pawn oi pledge is not a contiact of mortgage, wheio 
it IB 1 educed into wiitmg it may be stamped as a simple agiee- 
ment (q), even wlieio such agieement contains an expiess power of 
sale by the paw nee 

Sect 2 — SnhpU-viaitci 

481 The subject-mattei of the contiact of pawn usually consists 
of goods and chattels cnjiable ofiiitual or constiuctivo delnoiy (s), 
but othei foims of peisonal piopeity, including negotiable msliu- 
ineuts, may be the subject of tlie contiact wlieie they can be 
identified (a) 

482 Undei various statutes pledges lelatiiig to the following 

kinds of piopeity have bi'en made unlawful (/>) (1) Regimental 

. equipments, aims and militaiy stoies geneially (c'l , (2) naval 


{1) Yiukjiikiiui \ J!i Ksnrmnn (1892), 07 L T h-i2, (’ A , Thmne^ lfoiiw<>rhs 
Co V I'ateia lUniLkth (1S()0\ 1 John All ')}, seo Mulhiiri v AVami'f’(l878), 
JQ iJ 1) iSl, (’ A , (lloil four V /htin/ (1817), 2 Mu 101, and u to the 
natuie ol lion, M 0 title IjH Vf»l \IY,j) .1 

(»i) Ihnahl \ I'/oA/i/ii/(Ihfih), Ti h 1 (1 11 oSo,/ifi 111 \cicnmt> J , at p 812 

('ll) Jhilliilai/ c llolqike (l8t»8),Ti 11 1 l’l\(h 200, Ex Ch , pe/ WiciEs, J , at 
j» ,102 Foi (onns ot loiujit to knowlodging leccipt of ploiiged chattel'', aee 
Lnoyclopcdia oi roiiiH and Piut (luit'i, Yol J , ]> 21 j 

(o) Cartel v II m/,o (1877), I (h I) (lO.'i, He Itn haiihun, Hhillito \ Ilohbon 
(1S8.)), 10 Ch ]) dOO, C A ,)>() Kin, r J at p SOI 

(p) Hr KauJwi'h, In puite IJvhhaid (188()\ 17 U P P 800, C A , and seo 

title Blliis 01 S\Ti- Vol 7 

( q ) Han lb v Htrch (18t2), 0 & W 'lOl , nid ^to Smith v Color (1819), 2 

J1 A Aid 778 

(r) Re Atteiiboroiiiih (ISoa), 11 Exch 101 As to tho exunption fiom stamp 
duty of special contiacts undei tho rawnbiokeis Act, 1872 (Jo A JO Vict c 93j, 
s 24, see p 261, post 

(a) Coqqs V Hirnurd (1701), 2 Ld Ri>m 000 , 1 Smith, L C , 11th ed ,p 173 
As to what < onstitutes dpii\ci >, eoo p 2 tS st 

(а) The following cases seivo ns illu^ti.itumi - Toiftoi v Chester (1869), 

Jj B 4 Q B >109 (half a £50 note), Loihiiooil v I nei oi Child [Ladq) v 
f'/iowstt/W (1742), 0 Mod Bep 275 (,1 last Indii stoik), Donald f Smlhuq {I8bh), 
L 11 1 Q B 586 (dclientures), Uimifon ^ Uaite (1868) J, R 6 Eij Km 
(lailwaj stock), Ualhdoii v (1808\ L B J Lxih 290, Ex (’h (stiip 

oertihcates) As to injuiutioii to le^tiam an nnlawlul pledge ol ntgotiablo 
uistruaaents, see title l\JU^crIO^, "Vol X\ II , p 266 

(б) Offences by pawnbiokeis in theu business are deilt with elsewheie see 
pp 255, 256, post 

(c) Array Act, s 156 The following ore the articles there enumerated — 
“Arms, ammunition, equipments, iiistmments, regimental necessaries, or 
clothing, or any military decoiationa of an ofhcei oi soldier, or anj fuimture, 
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(.tores (d) and seamen's clothing {i ), (3) |mbhc stvnes {/), (4) police 2 

ilothing ig) y (5) woikhouse propeity (,//), (6) hosiery mateuale(»); Sucj^ 
(7) linen, appaiel, unhnished goods oi nuitcuals (k) liiaXliX. 

483 K very assignment of and enjy chaige on, and eveiy invsUd 
Mneement to assign or chaige, any dcfeuod pa^ or inihtaiy lowaid I'lciges 
payable to an othcer or soldier, oi auv pension jiMnablo to him oi U) ivusioiis. 
In', widow, child, or olhei lelativc, oi to any person iii lespeit of 
any military service, is void (/) 


! tddiiig, blunkots, sheets, ntensiN, and stores in legnnental thaige, oi anj i»io- 
MMions or toinge issued fm the use of au oHicor or boldi«i,oi his hoiso, oi of »n> 
)n.ii'’e emplojoil ni Uis Maiestv's acivice” The offom o t onsists m taking in 
II wn from a soldier oi aii} ])eison acting on his behalf, or m soluiling or 
(rituing a Holiiif r to piwii, 01 lu assisting oi aiting foi a soldier in pin mug 
such articles The hiiideu of pioot that he acted lu ignoiauco is u]Km tho 
(li roiidunt Ptualtv on suinmiuv conviction—hrst otTonio, hno not receding 
iiO with tioblo the value of tho piopeity p iwiied , sc'c end onenco, tmo not less 
than £o and not exceeding iiO, mtli such tiehio \uIiio, oi luipii'Oiiiuoiit with 
(.1 without haid labom for a tciin not oxccoding six months (Aiiiiv Act, s r>()), 
IS to tlio Army Act, sec title Kovvi. Fore i s As to at rest ot olb ndns, see titlo 
('uiMiXAii Law and PivOCkimui, Vol IX , p .iOO, note (cf) As to c ntoieeiueut 
ot oidoi's of couitrt ot sumtuaiy lunsdu turn, see title Ma(.isii!M) s, \i)1 XIX , 
Tip t)02c<«c(/ Siuulai oftonces and pennltiosaio croit< d li\ the Volunteoi \ct, 
I 8 b {{26 & 27 Vict e 6 . 1 ) ss 2K, 2SJ, the Volunteoi Act, lhl)‘>(12 A VlViit i Ml, 
ss 3—5, and the Teintonal and lleseivo I’oiccs Vet, 1'I07 (7 Kdw 7, i 
ri 22 , as to piopeitv of volimfcei and lemtoiud coips, and as to such propeity 
L'onoi ally, see title ho\ al ]'’oi c i s 

Naval Ihsciphno Act, ISbb (29 &. 30 Vict c 109), s 33 
(ei Reamen’s (lothing Act, lht)9 (12 A ilVut c i7), s 4 Thm Alt onlv 
extends to the following doikTaid towns, namul>, I’oitsmoiith, I’lyinoiith and 
Devoupoit, Chathaiu, bheointss, (loik, and (iuci nstowii (see ilnd Sc he'd) 
llio teim “ seaman’s proputy ” means any clothe«, slops, mcclils and neic's- 
siiies or luticlos deemed to be iieccssaiieH, icn sulois on board ship, which 
bc'lotig to any boaunn (ihcc/, s 3) Foi the definition ot “seaman,” see chn/, 
and see title Itovci Fimcfs The burden of pioot that bo acted in ignoiiiiuo 
IS upon the (letindant reiultj lor lust offence, not c nc ec'iiing J.20, second 
olfeiice Mmilitrponalt\ 01 inipiisomnc nt, with 01 willnmt haul lalioiii, loi a tcini 

not exceeding six months (hiaiiicnst lutliingAcf,lb09(12AJ3Vi(l c .>7),s 4) 

(f) Tubhe Stoies Act 187 j (5« A 19 Vict c thi). s 9 (unlawlul possession by 
11 iwiihiokc i of public stoics pc nalts, not ex< eoduig i. 1 , i, , 

(a) Metropolitan rolue Act, lhi9 (2 & *1 \ut c 1 b s 17 , ounty Folno 
Act 1819 (2 & 3Vi<t c yi), b lo (unlawful poss. ss. ,n of polieo clothing, 
Venliltj, not exceeding ilO) As to police clothing g< lu 1 illy, scr title Pcmic 1 , 

(h)’l^m Rehif Act 1815 (55 Geo 1, c 117) s 2 Tho oftoiic<> consists in 
anvwwiibiok.i 01 othm person knowingly taking in pawn any clothing or 
Loc^ds nrovickd fm the use of the poor in workhouse s, or any goods, materials, 
fninituie,oil«ovuioi.s for the pcair, 01 aiding 01 assisting tlmrcin or . uusing 
the marks to lie obhteiated, penalty, noto>sceeding ii and not loss than £l 

iihid) As to such property, SCO title roon Law, p j-1 poet 

These mtludo wucdlon, woi^tcd, linen, cotton, ilix, mohair, or silk 
miterial to be pieiiaied, worked up, or muiufactuu d The oHcucos consist m 
pawning by a pemm entrusted with such goods lot tho above inirnoses, or 
lecciviidt m without the coiuent of the emidoyci su-h goods knowing 
that thiv have been BO cntnistod (Hosiery Act, 1811(()A7 Vict e 40),as 2,4), 
iml see title Masiieand Shivam, Vol XX ,pp 127,128 I’cnaltj, forfentmo 
of the full value ot the goods and a sum not exc eeding ilO cir ^ 

a bum not exceeding £20 for receiving in pawn (Hosiery Act, 1813 (b & 7 Vict 

Pa Arokms Vet, 1872 (35 & 36 Vict c 93), s 35 . see further p 250, post 
Army Ait s 141, and as to such pensions, see titles Cuosns IN Aoiion 

vdl IV,p 401’, EoyalIoitf-* 
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(l«li\(r> not 
sunultaiauiis 


484. A contact, i^hether by specialty or otbei'wise, entered into 
by an infant for the repayment of money lent or to be lent is 
absolutely ^oul (vi) This provision, it seems, makes it impossible 
for an infant to make a valid contract ofpaiin, and if any such 
coiitiact be iimde the pawnee can neither recover the principal nor 
biie for inteiest (h) 

485 It IS an offence for a pawnbroker to take an article in pawn 
fioni a pel son who appears to be intoxicated (o), subject to this 
provision, a pledge by a drunken peison follows the ordinniy law of 
contract (p) Similar considerations appl} in the case of a pledge 
by a lunatic (q) 

Bfct. 3 —Making of the Coviinit Vehieig 

486 Deliveiy of the thing pawned m consideiation of the debt 
or ad\ance is a necessary element in the making of a conti act of 
pawn(j) Such dehveiy may be actual, in the sense of physical 
delivery of ihe pledge, or oonstruciive, in the ‘■ense thal, though tin 
pledge IS legally deliveied, it does not actually pass from the liaiuls 
of the pawnoi to those of the pawnee (i>) Constiuctne deliveiv 
may be eflected even wbeie the pledge rnnains in the possession ot 
the pawnei toi a special puipose (f; Dehveiv of a key ot a 
walehouse m which goods nie stoit‘d(6f), or of the key of a room iii 
which a collection is stoiod (/>), oi of a dehveiy order directing a 
waiehoiisenian to deliver goocls to the pawnee(c), is sufficient 
delivery in law to satisfy this essential of the contiact 

487 The advance and the dehveiy need not be contemporaneous, 
so long as the delivery is ellected within a leasoiiahle time aflei the 
advance lias been made and is in pursuance of the contract(d1, 
although, until possossion is given, the intended pawnee has only 
a light of action on the contract and no inteiest m the thing 
pawned {e) 


(w) liifuut» Eeliof Act, IST'I (37 & 38 Yut c 02), s 1, and see, gencially, 
tillPBlM-AMS \M) tlllim ^V1J,]>P biftsey , MoNl^ AM) MONLY- 

brsDiMi, Vol XAI, p ,i3 

[ii) Tlicio IS no fliicot nulhonty on thl^ 2 >omt, but eeo title I^^A^TS AUi) 
Cjijtdjum, To) Xlll,!) (.9, and seep 2o:>,2>o'>t 

(o) P.twnbiokt'is Act, 1S72 (‘ia d, <ib ^l(t c si.3), s .32 Ab to offences 
geneiullj, see jip 255 et hij pmf 

(p) See title i ONiKAt 1, Vol \1I , p o42 

iy) See title Lvkmus oi Us'-otMi Vol XJX . pp 300 

et seq 

[i) Martni y Itrid (IS(>‘2\ 11 C 1$ (\ s) 7.JO,;cr EliLL, C J at P 734 
V Smth Jiistralian Laiil n<q Co (1871), L li dP C ,548, 554 
(■<^ Mai tin V Iteid, miiru, Mci/iidniiV JJtnhir (ISOO), L E 2C P 38.5*' 
(') Ilffin \ (Ilf per (18I8\ .1 P.irg c ) l.% 

(«) lidinqi liimb'jt E 3P ( 142 

(/■) Jhfloti V I'lithTt (1888 , JO Ch 1) WiO 

(t) Gftqq V h'aftohal Oaaidian Msurance Co , [1891] J Ch 206 
(ft) Ifititifi V 

Q ^li 68^618. ‘ ^ & c 481, JJoiiald v SucAliny (I8b6), L 'fi. 1 
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Sect 4.— Extinction of the Conit act 

488 The contract of pawn is extinguibhed by the batibfaction of 
the debt or engagement and the redelivviy of the property pledged 
to the pawitei, since theie is an implied undertaking on the pait of 
the pawnee to redehvei the same to the pawner on payment by the 
lattei of the sum advanced with iiiteiest (/■), The essence ot this 
e\tinction of the contract lies in the pawnoe being divested whollv 
of his special property and possession m the propei ty pledged ( 17 ) 
The pawnee, however, has the right to hand back to the pawnei tho 
{iiopertj pledged foi a special pin pose without m the least aftecting 
his secuiity and without extinguishing the contract(//) 

Sbci 5 —Kiqkts and Duties of Paiinei. 
bUB-Svcr 1 —Who may Patou 
(1 ) In (titmal 

489 Subject to the exceptioiib set out above (f)i at common law 
the capacitv of a pawner to enter into the contiact is governed by 
the same rules as aio applicable to contiacts in goneial {k) 

(u ) Miiruutilf Ayrntt at fuufot', 

490 The capacitv of meicanlilo agents (/) 01 factors to enter into 
the contiact of pawn is legul.ited bj statute (hi) At coinmou law, 
nioicantilo agents cannot bind then piincip/ils to a < ontinct of pledge 
without tho ixpiess nuthontv of the lattei {n) 

491 Whl'le a nuicantile agiuit is, with the consent of the 
owner (o), m possession (p) of goods P/) 01 ot the docuinenU ot 

{!) ^inqe) Maunfa'linmq \ f'/«)/. (^1870), ft Ex |) 17 , and son p 24" 
/imt For u form ot lecPipt, sre line icIoim dm of J’didis md J^iciodonh 
\ol I.p 21(. 

{q) ht o Hahttnh, V / an-lou v'1880\ ft Q J» I) JSl 

(h) Koitli W'(f(ti/t Iktnk v Poqnier, iSim, n/nl MtuJouuhU, J 189ft] V of 
(w 1)010 tho pawiitc loturtipd a hill of ladin-r to the pawiiei, itiakuiii: tho latloi 
hib igcnt to H<U tho goods t<)in|iii»cd thcioin), dislinguiMhmj' / n! <1 .s'wa 
\tir' hant Ikiiil nn/ ( o of Jjondon fibs )), 10 Jt t ol bif SH ) 1000 

(i) See p 2.SS, auU 

. ^ Irt-Vfr «>*■< liil i 1 


iaoT.i. 


Contrsel 


Kxtmation 
contract of 


pavi 11, 


Propel ty 
handed back 
lor special 
purpose 


W ho may 
pavrn nr 
lomnion law 


Mol can tile 
agents oi 
tat tors 


I'ovvci lo 
pledge 


Vo’ [ , pp 205, 200 As to Itftoi'. genu diy, soo UVl*‘ '^vi i or uoons 

(w) (htq Bank V /h/») 0 )y (1S80) 6 V.pp <'us 001, htienffs y ^ 1808), 

L R G t' r 208, 1 'ti Win f ^ J , at p *277 

(o) As to the ehoitol ifvoiation oi siah (on-icut, see title Aa^^l^, Vol 1 , 
pp 205, 200, and Qs to the piorimiption ni tiuoiii ol 8U<h coimont, boo tftid, 
p 200 As to when possession of d<n unieiitu of title is deemed to be witli Puih 
consent, see thtd , p 206, note («) 

(p) Ab to when the agent is in possesbioii of goods, sf e ihol , p 206, note (/), 

Lamb V AUmhottmjh {1802), 1 B & M 8J1 Ah to the cficct of obtaining 
poBseseion hy means of larceny by a tnck, seo titloH Aoexc v , A ol I, p 20o, 
note (d) Banti,iks and Banki^o, A*o 1 I,p G3S Cjuminai, Law amiI'ho- 
( EDI Rl,'A ol IX , p 01) (fppfnhmin \ htati //«/ 2 li U 50, 

{//) “Qouds” include waics and uieub nidiso (I'actois Act, 1S80(')2&6J Vict 
c.45),h 1(3;) and household fuinitiue (/;« V [IbOj] 2 Q B 318,0 A) 
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What 
“ pledge ” 
includeo. 


title (a) to goodb, any pledge (/>) of the goods made by him when acting 
in the ordinal y course of business ot a meicaiitile agent is as valid 
as if he were expressly authoi ised by the owner of the goods to make 
the same, piovided that the pledgee acta in good faith, and has not 
notice at the time of the ph dge that the agent has no authoi ity to 
make it (i) 

492 The expiessioii “ [iltdge ” iii the case ol a mercantile agent 
includes any coiitiact pledging or giving a hen oi security on goods, 
whether in consideiation ot an oiigmal advance or of any fiuthei 
01 continuing advance, oi of anv pecuriiaiy liability (d) A pledge 
ot the documonts ot title to goods is deemed to be a pledge ot 
the goodn (('), but this juovision only applies to meiiantile agents, 
and does not multe tlie pledging of documents of title by othei 
pel sons valid so .is to constitute an .ictual right in the goods them¬ 
selves, as if they had hei ti phjsualh handed ovei to the jjledgee ( /) 


< nstom of 
track 


Sale or utuiii 


SllU of (lOCxIh 
Act applied 
to pledges 


493 A meiciintiie agent’s statiUoiv authoiiiy to ])ledge exists 
nolwithst.indmg the custom ot i jiaiticiilai trade that such an 
agent has no aiithoiitv to jiledge goods entiusted to him for sale(c/), 
and the same piinciple applies to a moivantile agent who is 
entrusted with goods foi sale on tin' teims ol “sale or return ’ {/i) 

494 Till' pioMsioiis of the Sale of (roods Act, 1R‘>3 (i), as to 
dispositions hy selleis and huyc'is of goods aftei sale and pin chase 
,110 a])j)lioable to pledge's made 1)> such stile is and huyeis eithei hy 
theiuselves oi hy meieantile agents on tlieii behalf (/) 


(a) Fen t!i< (ieluii(ii)n ol “docimmiits of titlo ’ sc'i title Ae.L^(\, Vel ] 
p ‘i()6, note (ii) and M'o f inoii Cruht JlanA v iiii DmKs and Hatbonrliouid, 
Suiiif V Ntwc imd Moi til and Snith 11 7>V/w7i, [ISSS] J (i 1} iOo) As to thei 

title given i meicantilo agent when celling goods, stc' titles Aqfx( y, Vol I 
p ‘20.>, h\Tl ot (toons ' ’ 

{b) (ioodh entiuste'd bj a nu u iniile ege nt to an uue tioneei foi salt aie not 
dealt with by way of pledge even though the auctioneer before silo niako 
advances upon tliein to the* agent (II addinyton ,f v Xeah <t Urns (1907), 9lj 
I, T 7S(), KO/b'/c/sv [IbOt] ] (^ ]J 88), and see titles Agfsoy, Vol j 

2()r) Salf 01 (toons 

(c) Fiictois Aet, 1SS9 (o2 \ 'iltut c t.ji s 2(1) As to pledges and otbei 
diapohilioiiH by imneantilc igc nt^ ot goods belonging (o (hen piincipals see 
imthei, titles AcuNcy.A^il ] , pp JOo, 20(j, Hati oi (Joons 
((/) Factors \ct, 18H9 (52 \ 5J \ict t 451, s 1 (o) 

{<) Ibu ,b i 

(/ ) Inyln, v J!i>bitfHoii [1808] V C 01(> In this case the pl< dgoi was held 
not to he i mouantile agent within the meaning of the Factors Act. 1889 '’5 > & 
,5] Viet c 15) ' 

(c/) (IpfKiilmiiU) V AiU iibomniilt d Sm, [19(KST 1 Jv F 221 (.' A. 

(/,) llciao V 77ci;in, [1910] I h B 285 0 A Nmiliih.it is not beyond 
the oidinaiv course'ot busino-.-. (, a incuc antilt ig< nt in the icwcllery trade to 
iiuse iiiouov by pledging goods entiiiste'd to him loi Uanenih v ItUn 
b'mniqb et !^on 102 L T »)05) In doeiclmg this question llie actual dis¬ 

position of gofiels ind not the c iicunisluneev attendingsiiehdisposition should be 
looked at althoiu,h the '■in loiinding uirmimtanees (e,/, an unusual i.itc ot 
uitoiost) may be eudence agiiii-t the pledgee as to the want ot authority olthe 
ammt to plodse {tiud j,u HvMii loN J , it p 282) A men iiitile agent by 
asking a friend to pledge goods entrusted to him tor sale is not pledging gooeik 
in the oldinaiy eoui-o ot tiis busmens i* .i mercantile agent (De (,Zter * 
*Swnl901\ 21 T I, R 19) e v v 

(t) Sb & 67 Vict c 71 

(y) sfee i/nd , s8. 25, 47 , and title Sau, oi Goons 
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Sub Sh( 1 2 —Munnuftf hi/ I'tiu’iier 

495 At common law, there ib an implied ujiderUkin}i; on the 
part of the pawner that the property pawned is lus own, oi that he 
has the authority of the ownei to pledge it, and that it may tm 
s.ifelv deli\eied back to him (A) 

Generali} bpeakin*', the pawuei doob not wan ant the ipiality 
of the property pawned, hut if he inukeb a false and fiaudiilent 
lepiesentaiion as to such (juality foi the purpose of ohtaming 
money thereby from the pawnee the paw'iier is indictable (/) 


Bbot 6 

RUrhtBfffid 

Dutittlof 

PawnaTi 

liu]>liea 
will inly of 
title , 

but iiol o( 
quality 


Sub-Sli I 1 —Title mill /‘xqnrty of J'aiinn 

496 Subject to the provisions ielating to mercantile agents (hi)> i ohschbiou no 
mere possession by the pawnei is not buthcieut pioof of property in 

ihe thing pawned against the real owner (w) Nor can a pawnor 
(onfei on a paw'iiee any hettei title to the thing pawned than ho 
himself has (o) 

If the pawner has no authority to make the pledge tlie pawoiee unautiionsod 
cannot hold the goods pledged against the loal ow nei (p), unless such pawn 
ownei has so acted as to clothe the pawnor with up|)aiout authoiit} 
to make the pledge ( 7 ) An autboiity to an agent to sell in cncuin- 
stances paiticularly defined does not extend by implication to a 
pledge so as to give the pawnee a good title as against the real 
ownei ( 1 ) 

497 llefoie ledemplion the pawner can sell the thing pledged, salt 1 .. 10 M 
but, after such a sale, the pm chaser has only the same intoiest in ri.di’nipnnn 
the thing as the pawnei had (s) 


Si u-Sl ( I 4 Jlv/ht to Hfdeem 

498 The pawnei has at common law (t) an absolute right to lime 
ledeem the thing pledged upon lendei (0 of the amount advanced, 
since the geiieial piopeity therein lemaiiis m him In the absence 
of any agieenient as to time loi payment, he may lodeem at any 

time duiing his life, and uj)ou the pawnee , death this light 

• 

(A) StiKjer MannJ(i(tuiiii<j Co v tVaiL (IH?*)), 5 PjX D ,17, pei mi tom, ut 
ji 42, Chfenman v Tjnll (1S51), b Ex(h 141 \h to illfigul pawning, H«e 
p 257, post 

(1) ^0 title f’niwiNAT IjAw \m» I’lioc mui'K Vol TV, pp h'ii, b'M, li 

V ^Irdley (IS71), Tj R I C T' R ,101 , /{ v noihuil (185(>) lltuiiri A. Jl 21, 

< C R 

(>«) See pp 26^, 210, unir 

[n) Iloate v 1‘oikn (17H8), 2 Term Rep 17(), Kt iii/njord V y*iiy 
1 H & N 603, 516, Ev Ch 

(o) Coltv h^orth Mentern Bank (187o), 1 j R IOC R 151, Ex ( li , lnO 
note (o), p 246, po»t 

tp) Wtlharmw Badou {Xtklb), 1 Bmg 130, E\ <'h 

(y) Cole V North XVestun Hank, supra, ptr Rl ^ticiibiiN, J , at p ibl , 
Ifciidereon A Co V Williams, [1S05] 1 Cl II ,>21, C A , and hpo /'V»/ ami Mamm 

V Bmellieand Taylor [\%\2) 106 L T 404, C A 
(r) CtUj Bank y A’aiiom (1880), 5 App Cfls 664 

li’rankhn v Nude (1844), 13 M & W 481 

Special piovibioii's as to redemption and tender of pledgeB, to uliuli the 
Pawnbrokers Act, 1872 ({'> A IB Vict c 91), ipplies, are dealt with dmwhere, 

■'tp pp 251, 202, y/cwf 
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Devolution of 
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rartiicra 
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continues against his executors (a) The right to redeem necessarily 
depends on tendei of the debt by the pawner to the pawnee (ft), and 
it 18 lost if the pawnee has lawfully sold the subject of the pledge (c) 

499 The Statutes of Limitation do not bar the light to ledeem 
a pledge duiiiig the pawnei's lifetime (d) 

600 Thtie IS authority foi the piopositiou that this light of the 
pawnei is peisonal to him, and that it is extinguished by his death 
and does not pass to his executor (<;) 

When goods ate pledged by several paitneis jointly, the right 
to ledeem lies in them jointly and not seveially Any paitner 
acting for the fum may ledeem, hut all must join if an action is 
biought to recover the thing pledged {J) 

601 The piinciple ol consolidation of securities contained in 
the law of moitgiige ( 9 ) does not apply to a contiact of pawn, at 
least as against the executoi of a deceased pawnei (ft) 

Sos-rii Cl o —llfiiitdiee 0 / Pan net 

502 A pawnei may maintain tiover against a pawnee who 
ictuses to lestore the pledge aitei tender of the debt(o, hut if the 
owneiship of the pledge is 111 doubt such refusal, if made leasonably, 
and to obtain a reasonable time toi the puipo>?os of investigation, 
will not gtomul such an action (/. i In similai cncnmstances the 
assignee of a pawnei may bung an action of trovei f/), and may 
recover damages foi non delivery {in) 

(a) \ PrtVM (KiKh Yelv 178, Bic Abi tit Jtiulment 

[h) Coijgs V Iknund 2 \,(\ Knjui ‘109,‘) IT 1 tSiiiith, L (I, lllh ed , 

17,t at p 181 

(t) See p 244, /jost 

(«) Aeinp V ff'i»lb>ooL (1719), i Ves .'sen 278 V. time may be fixed foi 
ledemptiou ujion tlio evpimtiou ol whuh, in the ali^Piice of ledeuiptiou, the 
pawnee litis a power of sale, eet? Prnnee \ Vhnh (IHSt), 22 Ch J) 830, nnd 
p 244, imt title Limitaiion oi AcrioNs, Vol XIX , p J", note (a) 

(f1 Jiiitihffe \ iJuiis siijritt This lule is laid down stiictly m this case, and 
hras not been the subjei t ot totisidoiiitioii sim e, but it w is oxpieo&l} dmppioved 
ot in l^oitcli/ou V Lamnuj (180.')), 2 Lame, Non Ymk ('uses m Eiiot, 200 
(Aincncnn decision), and it seems doubtiul if it would be followed at tin 
piesent time JJy the Pawnbiokeis Act, 1872 (3o & 3b Vict c 93), s 9, 
this light is expressly leseived to an executoi of u deceased pawnei in the 
case of a pledge to which that Act applies 

(/) Hmjm V 6Ws(ff (1870), L R 5Q B 422 As to the lights of partneis 
generallv, see title PapPM-KM iu*, pp 24 ef «C 9 anif 

{q) See title Moiuc vc r, A ol XXI, pp 208 e< «»/ 

(/i) Vandtrrte v IPiftitt (1789), 'J Bro C t' 21, whoio liankeis who weie 
pawnees of securities fui a debt of ibl,000, although the indebtedness of the 
testator to them largely exceeded that amount, weie held to have nofuiLbei 
lion on the securities tknu foi tlie il,000 ‘ind interest This decision appaieuth 
disapproves i A/ibaf/^1715', Piet (Jh 419 

(i) Jnm (1693), balk 522, v Bernaid, supra, and see, generally', 

tatlo Tbover and Dri’iNLE 

(^) Vauyhm V lf«rt (1840), C M &W 492, and see C7utf<w< v f'e lfo«, [1911] 
« K B 1031, 1051, C A 

{/) Franlha y NtaU (1844). 13 M & W 181 

( hi ) Jintfol and of Fnnlond Bank y Midland Bail Co, [1891] 2 U B 
053, C. A 
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503. If the pawnee sells before be \s entitled to do so, the pawnei 
may sue him m conversion, but in such a case the damages must 
be measuied by the loss which the pa^nei has actually sustained, 
taking into account the pawnee’s iiitorebt m the goods at the time 
of the conversion («) A sub-pledge does not amount to convei- 
hion (o) 


Sect 6 —Ihqhts anti Lmhihiien of Pawnee 
Slb-Sfcj 1 —Property and Possession 

504 The pawnee lias a siiecial property in the thing pledged, 
while the general pioperty therein continues in the owiiei (p) 
Such special piopeity exists so that the pawnee can compel pay¬ 
ment of the debt (q), or can sell the goods when the right to do so 
arises (r) This pioperty is a leal light in the thing pledged as 
distinguished from a mere personal light of detention (s), and, 
moreover, is tiansteiahle m the sense that the pawnee can pledge 
his special inteiest (s), while in the case of a hen the unautho- 
iiaed transfer of the subject of the lien does not transfer the 
personal right (a) This special propeity does not aiise until 
possession is given to the paw nee (b) 

If during the coutiact there is any incietiHO in the value of the 
secuiity, the pawnee is entitled to that inciease as part of his 
security (f) 


Si li-StC l 2 —Vail oj Paint 

505 The law lequnes nothing evtiaoidiuaiy of the pawnee, but 
only that he shall use ordinal y caie (d) for restoring the thing 
pledged (e) Fnilher, if the pawnee loses tho goods pawned without 
default on his part, he may still recover tho debt, and the loss falls 
on the owner If the paw'nee keeps the goods aftoi tendei of the 
debt to him and they aie stolen, he is liable, for aftei tender he 
keeps thorn at his peiil (/) 


(n) Johnsmv Steal (ISSlI, 1 B (n s) 330, iiid «oe tttl« Damvoes 
Vol X , p 344 

(ti) Domhl \ (I860) LB IQ B oho, and sec p 2i4, post 

(p) Ratchffev /l</714 (1610), Velv 178, Uaipit v T/rx/wf//(1870), L II .I Q B 
422, see p 242, ante As to the meurablo mteiest of ii pawnee, see title 
IxsUKANCE, Vol XVIT , p .'•24 

q) Coggs V Bernard (1703), 2 Ld llnvin 909 , 1 Smith, L 0,11th ed , p 173 
Ir) lie Tlivdwicl., P t pnite JInhhnid (1886), 17 Q B T> 690, f' A ,pcr BoWEN, 
L .I , at p 698 

(«) Donald y Soil Img, sapia, pet Bi acktii. ux, J , at p 014 
(a) Hid , yei Bl VCKUI u\, J , at p 012 , and see Trenttel v Barandou (1817), 
8 Taunt 100 

{h) Howes V Ball (1827), 7 B & C 481 
(f) Story, Law of lluilmontH, 9th ed , s 292 

(</) For <^i>ecial sUtutoi^' piovisious njiphcable to the custody of pledges for 
sums of £10 and under, ste pp 261 et seq , post 
(«) C-iggsr Bernard, suj ra, at p 917, 1 Smith, L 0 , 11th ed , p 173, at 
p 184, Byiedv Carruileers (186^, E B & E 409 (accidental fire) uunpare 
title Bailment, Vol I, p 5I4 For the principles of liability foi negligenoe, 
see title NtoueFNCE, Vol XXI, pp 362 el seq , 430 
(/) Anm (1693), Salk 622 


348 
Scot. 5 
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606 The jnivMiee may not use the thing pledged if it \soald be 
the worse foi such use, but, if this is not so, he may make a reason¬ 
able use of it at Ills own iisk If he is put to expense in his custody, 
he mav take a i easonable proht from the propei ty to recompense 
him If to pioseive the pledge leasoiiable use is necessary, the 
l>fiv\nee imut make such use I u ), and if the use of the property is 
licneficial then to, it seems that the pawnee can use it {h) 

Suii-Se< J 1 'Tiitin/ii oj raiinee'a Rights 

507 The pawnee’s special property in the thing pledged may be 
assigned to a third party by way of assignnnnt of the pawnee’s 
interest oi of a sub pledge by him (j) Such a transfei is not 
iiiconsistcnt with the con ti act of pawn bo long as it pm ports to 
transfei no more than the pawnee’s interest against the pawner, 
the pawnee in the meantime being leeponsihle for due caie 
being taken Joi tlie safe custody of the property (/i) At the same 
time, the pawnei may in such a case recovei siihstantial damages if 
the piopeitj IS damaged m the hands of the third patty, oi if he 
IS prejudiced by any delay in the delueiy of ihe propei ty to him 
after tondei of his debt t/) 

iSubSici 1 —llimuhfs of raumee 

508 The contiact of pawn caines with it an implication that 
the seciuity may he m.ide available to satisfy the oldig.itiou (m) 
Undoi this implication I ho pawnee li.is a power of sale on default 
in payment if the time toi payniont has been fixed (a) It thoie is 
no stipulated time foi payment,the jiawnee may demand payment, 
and in default thereof may sell, upon notice to the pawmoi of Ins 
intention to do so (o), the imw'iiei ictaining lus right to redeem at 
any moment up to sale (p) 

509 If the pawnee is a pawnbiokei. a sale by him does not carry 
with it any wairaiity as to the title of the goods sold {(i) 


((/) V Jifinard (170.5), 2 IaI JlaMii 009, 1 Smith L C, 11th od , 
j) 175, (100 5), Salk .>22, e 7 , lothi Mould ho the woise for uue , not 

ny jeweN, whitu, liowi vi 1, would bo us*d ut Uio pawnoe’a ink a hoise may 
b(t nddon or a cow niilUid [thtif ), see al^o t'noke \ lltidilou (1802;, 3 F & F 
220, wheie the tomunijiliou In the pawuoc of pait of some wiue pledged to him 
wiH held to ioiloit Im iiglits thtmn 

(A) fatoij, L»w ot llailuiont-, 0th ed , sh .520, .530 

(t) Ihnald V (1800), Ti II 1 Q 15 ,5ho, Jlalhduy v Holgnte (1808), 

L 11 .5 Kxih 209, Fa Ch, and sf e il/rars v ("oaAam (1009), Ow’^en, 12 5 
(7.) DonaJd y biukhnif, siijun, 15iAt KiiUKN, J, at pp 615, 010, and see 
Nnholwii V H(io/>(i (1838), 4 Mv & I'r 170 
U) Jhmuld V biitJihiig, sii}>ia, pel f'iHKhinti C J , at p 018 
(m) lit Mnrsitt, bs }Hiite Opuiitl /7afHicr ^1880) 18 Q 15 I> 222, C A, ptr 
CoiroN LJ,ut p ‘232, Re Hmdnul, Lr parte Ilithbard (ISSb), 17 Q 15 IJ 
OOO 4 , J\ithoinfi V 7)oa Af.n (ISIO), Holt (n i ), 583 
fa) Re Moiritt, 1 1 pnite Offma! Jiueuei, supra, per Fry, L J , at p 2.55 
(<») Ftanie v Otuik (1S8.55, 22 (’h U 8«'j0 (citing with u])proval Stoij, 
Law of lliulments 9th ed , p 275, s .508, and distinguishing lie TuluH Cotlm 
t'o, Fa- jiarte Sargent (1874), L E 17 Eq 273), Pigot v Cubleg (1864), 15 
0 B (n s) 701, Martin v Real (1862), 11 0 B (Ns) 730, Ruidul \ 
Sewell (1883), 10 a B D, 663 567 

(j>) Re VmitUfEs paite Olhial Rnetver, supra, iter Cotton, L J, atp 232 
Aa to the pawner’s remedy against the pawnee m case of an illegal sale, see 
p 243, ante 

(y) Motley T Attenborough (4840), 3 Kxch 600, cited with ap])iuyal in Sims v 
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510 If sale the pawnee of the does not lealwe the 

amount of his debt, Urn pawnee can sue foi the deficit, and theie is 
nothing m tlie statutoiy spucial conli.ict of pawn which nflects 
tlie toniinon law n^ht(j) 

511 The pawnee has a light of action foi las debt nolwilU- 
-laiiding the possession bj bini of tbo pledge (»), subject to the 
lights of the pawnei uluno mentioned 

Wheie the pledge is of a peiishalile natuie and no tunc foi 
iideinptiou has been fixed, this light of the pawnee remains, not¬ 
withstanding that the pledge puishes, and the paw not has no 
K medy (it) 

512 ^\hele till' pawnee is wiongfull> deprived of possesMon of 
the thing pledged he may maintain un action, and the inciisnie of 
damage is the full v.iluo ol the thing taken and not nieielv the 
amount foi which it stands sediiitv (a) Pie may iniiintain such an 
action without joining the pawnei as a party (/j) 

513 The pawnee has no light of foKclosuio since he nev'er had 
the absolute owneiship at law , and his equitable lights cannot 
exceed his legal title(<). the (out)act of pawn dilleiing in this 
lespect fiom that of moitgage(d) 

Snci 7 —lutvnmmq UnihU of Thud Puitii’S. 

8i u-Si ( l 1 —On hu'ution m Itushas 

614 Whore judgment has been obtained against the pawnei of 
goods and execution issued theieon, the sheiill cannot sei/e the 
goods pawned unless he satisfies the clainrol the i>awiue(c) 

If execution issues against a pawnee the sheiifl may seizi 
goods in pledge in the pawnee’s possession, but may sell only those 
111 lespect of which the jieiiod for redemption has expiied, with 
lespect to Ihe lest be has a light to possess Ihe qualified juopeity 
of the pawnee, to sell when the twelve months and a week have 
expired, oi to receive any money paid for its i(demption (J) 


Mnrryai (IS.'il), 17 (f If JBl, 2% In thf disc of a iduvncc, not ti pawn 
Inokc'i, it M'cm'- tint tli< oidinarj }innci])lc>8 ot tho law of s.ilo of goods 
apj»ly, seC titli SVTi ol (joODS 

(r) ./oiifsv Jfdts//<d/ 'Jbay), 2i U U J) 269 .As to such sjiCd il contriotB, 
seep 2ol,pos< 

(s' .4 non (case 951) (1701), 12 Mod Ilcji j(A, per Uou, C J , hoitih-Hen Corn^ 
ham/V (17dl), 2 Sti i 919, Lantouy Am(/«/( d (1817), 2 Stalk 72 

(0 See pp 241 et seq , ante 
(u) L’atdiffe v Davm (IGIO), Yclv 178 

(n) Sii’tre V Leaih (ISOi'i), IS C II (x S ) 479, and see title llAMXCiiB, 
^ol X , pp .142 -144 As to tho naliiio of such po-thcshion, Hi‘e J) 241, awff 
(/<) HaitHe V '1 avhiid 1 Ves Sen 101 

(<) Vartn \ II nhe (1877), 4 (’b 1) OO.O, jm J) san , M R , at p WIB , Frmtr 

f AVd (1895), HR 1 >2 

(d) fjoikiovod \ huer or I'fald {Twli/) v ('hnnuttlfel (1742), 9 Mod Rep 275 

(e') L’oiprs V hinnay (1846), 9 (1 R 592, Ltgq V Evans (IH40j, OM & Vt 

<>1, and see title ExK criox, Vol XIV , n 51 
('/) Re RoUaum, RuIloMn v Jiollnem, /[alv's Claim (1887), 14 Ch 11 495 
As to the fixed period of led* niplion m the case of pawnbrokers, Heo p 251, 
post, see also titles Execi tiox, \o> XIV , p 51 , IxrsKPLTvm i, Vol XVIL, 
p 614 
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Pawns and Pledges. 

515. Goods pledged with the pawnbroker are not liable to 
distress (p) 


Slb Sect 2 —On Bankruptcy 

516 The bankruptcy of the pawner or the pawnee transfers to 
the trustee m bankruptcy his respective property m the thing 
pledged (It) 

The bankiiiptcy of the pawner lenders the pawnee a secured 
creditor in the bankruptcy with respect to things pledged before 
the date of the receiving order and without notice of a pnoi 
available act of bankruptcy (t), but where the pawnee has notice of 
BUcIi an act he cannot, without the sanction of the court, recene 
payment of his debt and hand over the security (ft). 

A pawnbioker, who claims to hold pledges as against the 
ti ustee in bankruptcy of the pawner, must have complied with the 
statutory pi ovisions as to the entry of pledges in his books (1) oi 
his claim may be disallowed (wi) 

8ub-Seo1' 3 —Rights of True Owner 

517 The owner of goods stolen and wrongfully pawned by the 
thief may maintain trover against the pawnee (n) Even a sale in 
market overt will not defeat the title of the tiue owner if the thief 
IB piosecuted to conviction (o), although the latter piinciple does 
not apply where tho goods have been obtained by fiaud or othei 
wiongful means not amounting to laueny (p) Where a chattel 
obtained by fiaud is pledged, the pawnei having obtained a voidable 
title thereto, and the owner seeks to avoid the fraudulent tiansaction 
and to lecover it fiom the pawnee, the burden of proof that the 
pawnee took tho chattel with notice of the fraud or otherwise than 
in good faith lies on the owiiei (</) 

(f/) Swtie V Leach (1865), 18 0 B (n s ) 479 It should be noted that m this 
case the pawnee was a pawnbrokoi by hade, and his position was compaied to 
that of a whaifiiiger or warehouse-keeper The privilege does not, nppaientl}, 
extend to goods pledged with a peison not a pawnbroker, see title Disieess, 
Vol XI , pp 134 et seq As to the measure of damages in cases of wrongful 
distioss, see thd , p 200 

W generally, title BvEKKuitoy and Imsolveeoy, Vol li , pp 87 
et sey , 114 et seq 

(f) Bankiuptcy Act, 1883 (46 & 47 Vict c 52), ss 49, 168 Uiuloi the lattii 
piovision a seemed creditor is defined as one “ holding a mortgage charge or lieu 
on the proper^ of the debtor or any part thereof as secuiity for a debt due to 
him from the debtoi ” As to pioof bj a secured creditor, see title Bakkbi rroy 
AND Inbolvenoi , Vol II , p 67 

(A) Pomfeed, Baker A Co v (\ion of London and Smith's Bank, Ltd , [1900] 
2 Oh 444, C A 

(/) See p 240, poet 

(to) Frrgusson v Noi'itmn (1S38), 5 Bmg (n c ) 76 

(w) Laceeler v Chenyinan, [1907] 2KB 101, end see Stnqei Maiiu/acUirtnq 
Co V Clark (1879). 5 Et D 37 

(a) Sale of Goods Act 1893 (50 A 57 Vict r 7l) s 24(1), see titl* 
Cbimtnai. law, Vol IX , pp 686, 6ft8 et seq and see title fr-AiE oi Goons 

0>) Sale of Goods Act, 1893 (50 & 67 Vict c 71), s 24 (2) 

(S) Wki^orn lit others v Daitson, [1911] IK B 463, and see Sale of Goods 
Act, 1893 57 Vict o 71), s 23 Tma case, it seems, is distinguishable 

from the pnnoiples set out p 241, ante, and notes (c), (d), p 247, post, in that 
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618 In the Metropolitan Police Dwtrict (r) the pawnee of 7. 

croods stolen or unlawfully obtained, and subsequentlv unlawfully LiterVQt^ 
pawned or pledged, may be ordered to appear befoie a luagis- 
tiate, to produce the goods and deluei ilieiii to the owueis, Third ' 
iither with or without payment by the latter according to the 
(.ircumstanceb of the case If the pavsnoe fails to obey the ordei ouUrfor 
i)i sells the goods after notice that they have been htolen, he is ‘»i 

liable to forfeit the full value theieof (s). These piovisioiis also 
ipply in the case of goods unlawfully pledged although the> were RoodMntho 
obtained lawfully (0 mctiopolfa 

Wheie piopeity has come into the possession of the police in 
connection wnth any cnminal charge or under the Metropolitan oi 
City of London Police Acts, 1839 (a), or under a search wanaut(t'), 
or undei the Pawnbiokeis Act, 1873 {a), a court of summary 
]urisdiction mav, on application bv an officer of police, or by a 
tlamiant of the piopertv, make an ordei foi the delivery of the 
pioperty to the peison appealing to the court to be the owner 
thereof, oi, if the owner cannot lie asceitamed, may make buch 
othei 01 del as may, in the circum.stancos, lie just (h) 

519 As against the tiue ownei, the pawnee can obtain no better Talc whm 
title than the pawner has((), and cannot hold goods, pledged by the 
pawner without autliority, to which the lattoi has no title {d) pawim 

520 Wheie advoisn claims to piopeity pledged uie made fntorpleiulw 
against the pawnee, he mav peihaps have a light to intei plead, 
notwithstanding bis interest in the debt for whicli the piopeity has 

been pledged (c) 


’iLio the pawnei at tlie time of the ijleJgo had a title to the di iltol which had 
not 1)0011 avoided hv the ownei 

(?) See titles Ma(jI‘«iiiaij-s,\ o1 AIV.p its, l’ori(i,j) loT jimf 

(h) Motiopolitiin Toll* e ('omt't Vot, 18JS (2 A 1 V'n t o 71) ^ 27 sto title 
MAGIbIkATr‘ 1 , Vol XTX , p oil 

(<) Metiopolitaii I’olico < <nnl'- Vit IMS (‘2 A 3 Vi<t < 71 \ 27, 2S 

(«) *2 A d \ itt t 17, 1)0, ‘2 iV, ) Viot c \(iv , 8 I'' 

(c) Lanenv Act, 18(>1 (21 A, 2> Vi< t < S(,), s lo sio tiths Citniiv^r 
Law ANT) ruoriixHj, Vol IX, p UO, Maoisitiaiis, Vol XIX, p COO 
As to the tune within whnh piocei’dirig'^ b\ tho duimant >igain«t tho poison 
)n po^sos^ion must bo biought, see title JjtMtl viION or A( MO\s, Vol XIX , 
pp ISl, lb‘2 

(a) Jo A. Jo V’^iot 0 y«J, h >1 • 

{b) Police Pioputy Act, 1807 (bO & bl Vict t dU), *> I (1) 

) (Wf V \or</i W eskrn JianL (187o). L E, 10 (J P d'd, Ka (’h , and see 
Ktlmont V Jieutlu/ (1880), 18 Q iJ D J22, Loid Phiih', Mil, at p .J‘20 , 
see also p ‘241, unie * 

(d) Jitlluimav Ilailon (.182o), J IJiiig 1 JO, Ex dh , mdse op ‘2 il, rude, ami 
cases theie cited It seems that this piinciple would hold good in the case of a 
pledge ot goods belonging to a bill of sale holder or a vendor on a hiio-purchaso 
igieement which nasse-i no propeity m tho goods to the hiKi Theio seems 
to be no repoitecl case where such piojierty has been pawned without tho 
consent of the owner 

(c) llieie 18 no leported case on this point See title iNrBBPTT vuek, 
Vol XVII, p 187 , J)e Jldhsrhtld Frera v Montaon, Kelmmch^ do , La Haii'iiie 
il* Pans €t den Pai/a Baa v Same, La Jiaruiut de Fiance v Hame (1890), 24 (1 H J) 
700, C A (wharfinger interpleading though having a claim for pitj ment ot 
charges), Beat v //ayes (18bJj, 1 H A C 718 (auctioneer clainung coHumssioTi), 
Attenbotottgh y i>f Kathnnoc a (hrh Co (1878), 3 0 P 1) 4dO, ( A 
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Part III.—Pawns under the Pawnbrokers 

Act V). 

SBcr 1 — lie (filiation of Pawnhiokei’s liii'fuiess, 
bi li-SbfT 1 — PawnUohet'^ ! uenu 

521 A pawiibiolvei who tames on Imsmess as such, and to 
whom the Pawnbiokers Act, 1872 (q) (m this pait of the title 
leferied to as “the Act”), applies in lelation to loans not exceeding 
£10, must take out a yearlj e\tise licence foi oaiiying on his 
business (/i) 8uch licence is only gi an ted on the production and 
mpuisnance of a ceitifiiate grantecl iindei conditions hereinafter 
set out (i), except in the case of a paw'nbioker alieadv licensed 
at the (omnienceinent of the Aii{q), wlio, with his executors, 
aduiinihtiatois, assigns, and successois, is exempt horn the neces¬ 
sity of obtaining siuh a ceitihcato (A) Such exemption, while not 
confined to the business then earned on by him, but extending to 
shops subsequentlj opened by him (1), does not extend to a 
suicessoi who sots up a new busitiess in a town othei iban that 
in. which the business to w'hich he succeeded is situ.ilo(i») 

622 Befoie a ceitihcate IS applied foi, the applicant must give 
twent\ one clear days’ notice of his application by legisteied post 
to one ot the oveiseeis ot the paiish oi placo in which he intends 
to cany on business, and to the superintendent of the police of the 
distiict, and, twenty-eight days befoie the application, must cause a 
like notice to be afhxed and maintained between 10 a m and 5pm 
on two consecutive Sundays on the door of the chinch oi chapel of 
the pansh or place, and, if there is none, in some public oi con¬ 
spicuous placo (//) 

523 CeitiJicales aie granted in the Metiopolitan Police JDistiict 
and in othei places within the jurisdiction oi a stipendiaiy magis- 
Irato by a stipendiaiy magistrate (o), and in othei cases by the 
dwtiict council of the district in which the application is n]ado(p) 


( f) 'the Pawnbiokois Act, 1S72 (35 & 36 Viit c 0 3), and couseqneiitlj this 

{ lait of tho jiicfcpiit title npj)h only to coutmets of pawn wlieie the sum 
(oriowed 1-. ill) oi less, and whcie tho pawnee is a pawnbroku within the 
luodiiing of Iho Vet, see p 2.35, mle 

{(f) 35 A 36 Vict c 03 A peisou is not deemed to be a pawnbrokei b\ 
itiifeion only of his eutciiug into contracts ot pawn foi sums evcoeding JCIO 
{ibid , n IQ^. 

(A) fhid 8 37 Foi forms ot licence and notice of apphcutioii therefor, see 
Jncxc'lop'i’dia of Foi ms and I’locedcuitb, Vol X , jqi 177, ITS 
(t) Fuwiibrokeis Act 1872 (3o A 36 Vict c 0 3) ss 40- 44, nnd see tho text, 
infnt 

(A) Pawnbioktib Act, 1672 (35 A, 36 \ict c 03), g 39 

{1) II V Inland Rfienue Conmiosi ,nerb, Olilwi's Case and Garland's Cast, 
[1801] 1 Q B 485 

(m) JR V Inland dltvnou Conimi'^stoners, Er pat te Sdvf^fer, 11901'}] 1{ B 10s 

(n) Pawnbtokeis Act, 1S72 (35 & 36 Viet c 0 3), w, 

(o) I ltd, s 10 As to such magistraO's, see title Mxgis I It ires, Vol XIA 
pp 545, 548 

(p) Pwnbrokeis Act, 1872 (v>'» A .36 \ict c 0 3) Loc tl (roveiiiment Act, 
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In appeal lies fiom the deci'^iou of the nulhoiitv, but, no costs can 
lie oulered against a di'^trict council if the appeal is butecssful (q) 

524 A ceiliritale (an only he lefused on the follovsiug gioundb 
(H one of thorn (1) that the applicant has failed to pioduoe satisfric- 
ton evidence of good character, (2) that the shop in which he 
inlends to cairy on business or an\ adjacent house oi place owned 
01 occupied by him is fieijuented h\ thieves oi poisons of bad 
vhciractei, (3) that he has not guen the lequisite notice (/I 

525 A ceitihiate must be in the piesciibed foim (s) 

Foigeiv of a coititiiate oi tender of a forged certificate is an 
olfence punishable on bummai\ coiiMchon with a hue not exceeding 
I JO 01 impiisoiiment for six months with oi without haid labour 
A licence gianted m puisuanco of a foiged certificate is void, 
aud use of a forgi'd ceitihiate with knowledge that it is foigod 
poipetually disquahhes a peison fiom obtaining a licence 0) 

526 The licence must ho taken out joailjy foi <'ach sho]), and 
(allies an excise duty of h7 10s Evoij^ liceme bo.iis the date of 
issue and toiminates on the Slst July iii each yeai («) Pawiibiokois 
who carry on busmens in paiLneislnp only lequiie one licence for 
t acli place of business (<) 

527 To act as a pawiibioker without a licence is an ofience 
punishable with an excise peualty not exceeding i‘50(a) 

528 The conviction of a pawnbioker on indutinent foi fiaud in 
hib biihiiiess 01 toi leceiMiig stolen goods lendeis the liccmce liable to 
cancellation by the couit befoie winch the conviction is obtained 0>) 

Sub-Si (i J of Hukokh 

529 A pawnbiokei must keep and use ceitam inescrihed hooks 
and diKumeiilH, which include pledge books, pawn tickets, sale- 
books, declaiations of claim and loss, and receipts and foiins of 
special contracts, and ontiics must be madc^ therein in the maniiei 

1 S') t (.'»(>& 57 ^ ic't c 7 J), H 27 , sec title liOC M, tj.)'i i.XMi M, Vet , 

I) 20(> 

Ji V Xotllnnnfeilaiid JuMms, l\ Amh/e Vrhun Ihahul (^ouvnl 

(1‘I07), 91) L T 700 VkIosikIi qiiiotiN seep 209, p's/ 

(r) I’awnbrokeis \<i, 1S72 (,15 A ^ ict c tlJ), s It Foi uiiiilogouH casth 
whtio hu< li gioundij ha\( to ho considered, soo title Imcixuaicxo Ia»jt o)i«, 
Vi I XVI11 , pj) 54 et < 1(11 

Pawnhiokors Act, 1872 (10 A 56 \ let c 91), s 11, Sclud VJ 
(<j Ibid , H 44 As to till ollcnco of forgerv geuoially, see title GiilMiXAI 
JjVW and PllOCEDl Jtl, \ol IX, pp 711 it Hfij As to tho piosecution ot 
iiffcnces pumsliable on sumnidiy convic tion, see title Macusjkaiis, Vol XIX, 
pp 589 et aeq 

(u) Pawnbiokers Ai t, 1S72 iJO A 16 Vut c 95j, s 17 
(t'J Excise Licences Act 1825 ((» bco 1, c 81), s 7 

(o) Pawiibiokers Act, 1872 (1.0 A 56\i(t i 9.1 1 , s ,17 It mi dm that this 
piovibion oul) applies to pawnbiokeiH who active!} caii} on busiucis as bin h, 
and does not afiply to pti'Ons who in the ordinary w.i> oi bumncBS enti r into 
contracts of pawn when then buHincss has ni itself no coimci tion with jjawn- 
broking, see tho dehiutions ol "pawnbrokei,” p 211 unti As to the 
recovery of excise peualtieb, see title I{>\fnuk 
( i) PawnbroketF Act, 1872 (35 A 36 Vict c 93), a 38 
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indicated in the prescribed forms. Failure to comply with these 
provisions constitutes an oflFence (c) 

530 A pawiibioker must keep exhibited in laip;e characters over 
the outer dooi of his shop his full name with the word “ pawn¬ 
broker ” He must also keep exhibited in a conspicuous part of his 
shop, so as to be legible to persons doing business therein, the lufoi- 
mation which is contained on the presciibed foim of pawn-tickets 
Failure to comply with these provisions coiihtitutes an offence (d) 

It seems that an agieement foi secret paitneiship in a pawu- 
bioker’s business is contiary to these provisions and that no legal 
partneiship is theieby constituted (c), but at the same time contracts 
made in relation to the business so earned on are not void by reason 
only of such detect {J ) 

531 For the purposes of the Act((/; ovei vtluiig done oi omitted 
by the soivant, apprentice or agent of a paw-nbrokei iii the course 
of 01 m relation to tlie business of the pawnbiokei, is deemed to 
lie done oi omitted by the pawnbrokei, and acts of a pawubrokei 
Huthoiised by statutory provisions may be done by such servant, 
appientice or agent (/<) 

532 The piovisions of the Act (</) extend to executors and 
adraiuistiatois of deieased pawnbiokeis, except that they are not 
liable for any penalty oi foifeiture personally, oi out of their own 
estate, ntiless the same is incurred by then own act oi neglect (?) 

533 A pawnbrokei in lespect of business earned on by him lu 
accoidance with the Act (o) is not a “money-lender ” within the 
Mnnev-lendei 8 Act, 1900 (A) 

Sect 2 -Panning ami Re<hnnptwn o/ Pledges 

534 A pawnbiokei must, on taking a pledge ni pawn, give to the 
pawner a pawn-ticket, and must not take sneli pledge unless the 
pawnei takes the pawn-ticket (Z) 

, (() Pawubiokers Act, 1872 ('1.7 & JO Vict c 01), s 12 The presenbed fonu 
of these books and doenmonts aie found iii ihii! , Sched 111 , see Encyclopxflxa 
ol b'oiins and Piecedents, Vol X , pp 178 et leg As to the prosecution of 
oilendeis, see pp 2.'>8, 269, post 

((/) Pawnbrokers Act, 1872 (35 & 36 Vict t 0.1), s 13 As to the prosecutiou 
of oflondeis, see pp 236, 260, 

{<) So held m V //oiwlcw (1815), 12 Cl & Fin 2.17, H L , and Arwi- 

^frong v Ai'imtiong, Lewis v Armstrong (1834), 3 My A K lo, decided undet 
stat (1800) 39 & 40 Geo 3, c 09 (now rop<aled), and not of certain anthont> 
under the Pawnbrokers Act, 1872 (3.') & .Ifi Vict c 91) 

( f) See p 267, post 

(i^) Pawnbiokers Acb 1872 (35 & .36 Vut c 93) 

(A) Jbid.» 8 

(i) Ihid , 8 7 

^4) 61 & 64 Vut c 61, 8 6 The fact that ho has on one occasion lent 
nione'^ on the socunty of a bill of sale does not make him sui h a “ money¬ 
lender” (Vwniaa V Oi/c/Afoa, [1911] 1 K B 702), and see title Mo.nfy and 
Monby-Lendiao, Vol XXI, p 44 

(t) Pawnbiokera Act, 1872 (35 & 16 Vict c 93), s 14 The foims of jiawn- 
tioicets are presorilied by thtd , Sched III Tho> contain, %iiUt aha, the scales 
of charges, tenus as to time of redemption, and directions as to the steps to be 
lakeu \raen the pleilge is destroyed by hre, or the ticket is lost, mi^id, or 
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535 . Where the loan exceeds 40«. but does not exceed j£! 0 («n), Sbot. 2 . 
the pawnbroker may make a special contract with the pawner, Fawidni 
juovided that he delivers to the paxsiier at the time of the pawning 
I special contract pawn-ticket signed by himself, and the pawner Red«ajptto|l 
^igus a duplicate thereof Such a special contract is within the of ‘ 

|ijovisions of the Act (n) save as far as they aie excluded by the s,,1(71.1 
ifnms of the special contract (<>), and is also Bub 3 ect to rules of i* 0 Mtr»a» for 
(Oininon law where these are not repugnant to the x>rovi 8 ions of the 4 ^”® 
statute (p) 

536 The pawnbroker may only demand or take certain specihed Proftts and 
piofits and charges on a loan on a pledge (q), unless the loan charges 
('\ceeda Jt'lO, when the statutory provisions do not apply at all ( 1 ) 

Specified profits and charges aie provided wheie the loan exceeds 

108 (s), but it 18 submitted that these only apply in cases where no 
special contract has been made (t) The pawnbroker must at the 
Lime of redemption, if required, give a receipt for the amount of the 
loan and profit paid to him (u) 

537 Eveiy pledge is redeemable withm twelve months from rimefoi 
the day of pawning, exclusive of that day, but seven days of giace icdomption 
aie added within which, if not redeemed within the voar, it continues 

to he redeemable (r) 

A pledge pawned for IO 1 . or less, if not lodeemed within Piwiges tor 
the year and days of grace, becomes, at the end of the days of grace, 
the absolute pioperty of the pawnbiokei (a) This piovision does 
not, however, give the pawnbioker such a property in the pledge as 
would prevail against the claim of the leal ownei whoie the 
pledge had been pawned without the owner’s consent by a person 
who has no title to the pledge (b) 

‘•tolen The pawnbroker is entitled to charge for the ticket itself, see tM , 
schods III and IV A pawn ticket is the subicct of laieeny (ff v Mornsm 
(1859), Bell, C 0 158), and see title Criminal Liw ami I’norKin hi-, 

\ol IX ,p 642) 

(m) Pawnbrokers Act, 18T2 (36 & 36 Vict c 93), s 10 (whi< h alLogetboi 
excludes from tlie Act contracts where the loan excfi Is £10) Por forms of 
special contiacts for loans exceeding £10, see Kncyc >p»>diu of Forms anil 
Piecedents, Vol X , pp 184, 186, 187 

(n) See note (/), p 218, a/ite 

(o) Pawnhiokere Act, 1872 (35 ic 36 Vict c 93), s 24 This ticket is exempt 
trom stamp duty (tbid ) As m the case of ordinary pawn-tn kots, a sjiocial 
form IB provided, which must bo used by the pawnbroker (tbuf ,8 12, Hched III , 

Porm 7) In the absence of special terms, where the loan ext nods 40s , Hched III, 

I’oim 2, C, 18 piovided 

(p) Jones V Marshall (1889), 24 Q B iJ 269 

Iq) Pawnbrokers Act, 1872 (15 & 3b Vut c 9)), s 15 The charges aio stt 
out in tbtd , Sched IV 

(r) 1 btd , e 10 In such a case none of the provisions of the Pawnbroker* 

Act, 1872 (35 & 36 Vict c 93), apply, and any terms may be agreed upon as 
to prohts and charges Iw pawner and pawnee 

(s) Ibtd , s 15, Sohed tV 

(<) 1 hd , 10 (2), 24 

(«) Ihtd ,e 16 This receipt is not liable to stamp duty unless the profit 
amounts to 40« or more {tbtd) As to stamp duty generally, see title EEVf NUE 

(v) Pawnbrokers Act, 1872 (36 & 36 Vict c 93), s 16 

(а) Ibtd , B 17 

(б) Stnger Uanu/adtmng Vo v Clark (1879), 5 Ex I) 37, j^er furtam,ak 
p 46. 
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A pledge pawned for above 10« continues redeemable until 
disposed of by sale or otherwise, although the year of redemption 
and days of giace have expired (t) 

538 The holdei for tbo time being of the pawn-ticket is piesumed 
to be the peison entitled to redeem the pledge, and the pawnbroker, 
on pnyiiK iit to bun of the loan and proht, must deliver the pledge to 
the pdson pioducmg the pawn-ticket and is indemnified for so 
doing ((/) This indemniiy onh applies as betw^een the pawnbrokei 
and th(‘ pawnei, or the ownei who 1 ms antboiised the pledge, and 
in no degree aftoits the common law rights of an ownei whoso 
property has been pledged against his will (c) 

Srct 8 — SaU’ oj Plcdf/cs 

SlTB Sfc l 1 —Condmt i>f Sales 

539 A pledge pawnedfoi a sum aboxe 10 s must, when disposed 
of by the pawnbioker, be disposed of bv sale l)\ pulilic auction, 
Hubiect to special icgulations (/) The pa\Mibioker ma\ bid foi 
and purchase at siuh a sale a jiledgo pawned with him, and on 
piirchnso is deemed to lie the absolute ownei of the jiledge pin- 
chased (c/) A title thus ricfiuued is not valid against the tiue 
ownei of a pledge which has been fiaudulentlv pawned without his 
consent l)y a ])awnei haxing no titl« theiet(i(/() At any time within 
three yeais attei sncli an aiation, the holdei of the p.iwu-ticket 
may inspect the enti\ of the sale m the ])awnhiokei’s hook(i) and 
the aiitlienlicated catalogue of pledges (A) oi eiiliei of them {1) 

Scit-Srcr 2 -Apidimtu n of Sn'iphis 

540 AVhcie aftei sale of a pledge jiawmed foi a sum above lOi 
there appeals in the pawnhiokei s hook to he a suiplns ovei and 
abo\e th<> amount of the loan and piotit duo at the time of the 
sale, the pawnhiokei must, on demand, within Ihiee ^eals aftei 
the sale, pay the suiplus, the necessaix c*o->ts and chaiges of the 
sale being iiist deducted, to the holdei of the pawn-ticket If within 
twelve months hefoie or aftei a sale lesiiltnig in a suiiiliis another 
sale of a plc'dge oi pledges of the same peison lesults in a deficit, 
the pawnbrokei has a light of set-oft and is only liable foi the 
balance due theieaftei [m) These piovisioiis do not afiect the 
common law right of a pawnbrokei to sue the pawnei for a deficit 
after sale (m) 

M l’.ivnd»iokoiH 1872 (33 A 3fi Vict c aj), s 18, ami see ji 2al, ante 
hi) Pawi)l)iokeiH t, 1872 t35 A lS\ut c 03), a J‘>, ^^Gl) j> 2'hi, poet 

'<) Manti/attuni)/ Co v > laiA (1878), a kx D J7 

[/) No J’.iwnbiokeiH Act, 1872(15 A 3b \irt c 0{), s 10 Sohcil V , and 
bccv^wthoi title Axciicw xMi AerxioMFU^ Vol 1 , pp ,307 508 As to the 
penult} lux Inoach ol st'itutoiv piovisioiis Itj mchonoei sPPi/af/,p 508, whcie 
the loguliilioim axe sot out 

(f/) Pawxibiokeis Act 1872 (13 A, Jb\i(t c 93), s 10 

(A) Iliirrons\ Jlarnes (imKi), 82 T 721 

(/) As to the pawnbroker’s books, see p 249 ante 

(h As to this catalogue, «!ee title \coiiox vxn Atuioxfiis, \ol I, 
pp ,507, 508 

(/) Pawnbiokeis Act 1872 (15 A 3b Vict c ‘W), s 21 
\m) 3td 6 22 

(n) Jones V Mars/mU '24 Q 13 D 200, seep 21'), ante 
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Sect 4 —lieddiiny of Pledges 

Sub-Sect 1 —Ptoduction o/ Pann-Uthti 

541 The pawnbroker muht on p.iMnont of loan and profit 
deliver the pledge to the poison piodiuing the pawn-ticket («), but, 
snb]ect to certain provisions (ft), he is not liound to deliver back the 
pledge unless th^ pawn-ticket is dehvcied to hmud Those p.o- 
Msioiis only applj as between pawner and pawnee, and do not 
affect the rights of real owners of pledges pledged without their 
consent (c/' 

642 Any peison claiming to be the ownei of n pledge*, but not 
holding the pawn-ticket, and alleging that the same has been lost, 
mislaid, destroyed, or stolen oi fiaudulently obtained fiom him, may 
apply to the pawnbroker for a printed form of declaiation, which 
mnst be dehvoied to him by the pavvnbiokei (c) The doe),nation 
must be in the piescribed foim(/), and imiv he made lieloie a coni- 
raisBionei foi oaths (</) oi a justice by the ajiplioant and by a peiMUi 
identifying him If the applicant dehvtus hiich declaiation to llie 
pawnbioker, he acijuues as between hiinsi'lf and the pawnliiokoi all 
the same rights and lemedios as if ho produced tlio pawn (uket (ft) 

The declaration is noteib ctnal imh'ss it isdul> made and delivoic'd 
to the pawnbrokoi not latei than on the thuil dav aftei the day on 
which the form is delivered to the applicant, t'xclusive of a day oi 
days on which tlio pawnluokei is prohihitc'd trom carivmg on 
business, the pawnliioker being indcmnilied foi not delivering the 
pledge to any poison until the e\piiation ot this permd (<) 

543 The pawnbrokoi is fuithei indemnified foi dehveiing Ihe 'ndomnityo* 
pledged otherwise acting m conformity with the declaration luiU' - awnbroktr 
he has actual or constructive notice that the declaration is fi audulent 

or false m any miiteiial juitieiilar f/i) 

544 The H*al owner of goods pledged witlioiit his consent is not iiuil owncr’i 
confined foi his remedy to the foregoing piovisions, but may suo at 

once to recovcT the goods (t) 

646 A peison who wilfully make-, such a cl (lamtion Knowing it htiHc 
to he false oi not believing it toh^ tine, is guilty ot a misdcmieanour cK'i-larHiion 
and IS liable to punislmient by impiisonment oi a fine (i//) 

(a) Pawnbiokers Act, 1872 (35 & d() Vi(t c 01), b 25 

(h) Seo tho text, tnjin 

u) PawnbrokoiB Act, 1872 (35 A Ki \»<t c ‘H), s 20 
(rf) Sinffei MniiuJiirfniMiq <'n v (1S70), o Kx D 37 

(e) Pawubrokcis Act, 1872 (15 A JO Viit < OJ) h 2‘J (1) Tho doliveiy of 
the ticket by mistake to a thud pci son, if thatposon his ibsconded and tho 
ticket cannot be obtained fiom him, is a “ lo^', ” within tbc'se provisiona 
(ilurgfeia V A«f«5iJ»o(o//( (1873), L E 8i 1* 122j 

(/) Pawnbrokers Act, 1872 ^ J1 A 10 \ i< t c OJl s, ]„ d HI , ]''nini \ 

(y) Commissioners for Oaths Ad, 18*11 (H A 55 Viol i lO), 8 1, hoo titles 
EvrriEVfL Vol Xfll.p 027, Souciroiis 
(/i) Pavrnb^oker^ \ct, 1872 (35 & 36 Vict c <r,), t. (2) 

(i) Jlnd , 8 29 (2), (3) 

(h) Ihtd , B 29 (4] 

(0 Stnger Manufwtvnri'j Co v C/m/r, eupia, at p lo 

(to) Perjury Act, 1911 fl & 2 Geo 5, c 6), repp ding the* pait otdj of the 
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Sub-Sect 2 —Damage to Pledge 

64tt If a pledge is destroyed or damaged by or m consequence 
ot tire, the pawnbroker is hable, on application within the period 
available foi redemption, to pav the value of the pledge aftei 
deducting the amount of the loan and piofit, such value to be 
the amount of the loan and profit and 25 per cent on the 
amount ot the loan The pawnbrokei is entitled to insure to the 
extent of this value (rt) 

547 Where a peison entitled and ofieiing to redeem a pledge 
shows to a couit of summary jurisdiction that the pledge has 
become or has been lendered of less value than it was at the time 
of pawning by or through the default, neglect, or wilful mis- 
behavioui of the pawnbroker, the ownei may be awarded reasonable 
satisfaction in respect of the damage, and the amount awarded must 
be deducted from the amount payable to the pawnbroker or must 
be paid by the pawnbroker as the couit diiects (o) In order to 
obtain a remedy uudoi this piovision the owner must piove actual 
default 01 neglect in the pawnbroker, which is not presumed m the 
case of accident (p) 


Sub-Sfci 3 -Oidera foi Dtbvety 

548 An oidei for the delivery of goods and chattels to the 
owner may, on pioot of ownei ship, be made by the court before 
which the conviction is obtained {q), oithei on payment of the loan 
or any pait theieof to the pawnbrokei, or without payment, accord¬ 
ing to the conduct of the owner and the other circumstances of the 
case, in the following canes — 

(1) Wheio a peison is convicted in a couit of suuiinary juris¬ 
diction of knowingly and designedly paivning with a pawnbioker 
the pioperty of anotbei person without the authority of the 
ownei , 

(2) Wheie a peison is convicted in any court of feloniously 
taking or fraudulently obtaining any goods and chattels, and it 
appeals to the couit tiiat the same have been pawned with a 
pawnbiokei , 

(3) Where in any proceedings before a court of summary 


Pawnbiokere Act, 1872 (35 A 36 Viit c 93), s 29, which deals with perjury m 
this matter, penalty, penal servitude for not inoie than seven years or 
impnsonnient with or without hard labour for not more than two yeais, oi a 
fine alone or added to iJie other penalties, and see also title Cbiminal Law 
AND PiiocEDUKE, Vol IX , p 490 Making a faNe declaration as to a pledge 
of grhater value than £10 was held not to be an offence under the lepealed 
provision (/? v TregofMuy (1SS9\ 63 J P 504) 

(n) Pawnbrokers A<t, 1872 (35 & 36 Vict c 93), s 27, and see title 
IjrsUKANCE, Vol XVII , p 524 

(o) Pawnbrokers Act, 1872 (35 & 36 Vict c 93), s 28 

(p) Byred V Carruthera (IS58), E B A E 469 (accidental fire) This case 
was aeotded ou similar woids occuning in stat (1800), 39 & 40 Geo 3, o 99, 
B 24 (now rweaied) As to the common law Uability of pawnees, see p 243, 
ante, titles BAILMENT, Vol I, pp 644,464, NeglioENOK, Vol XXI, p 430. 

( 4 ) See the t«xt, tn/ra, and p 255, poat 
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jurisdiction it appears to the couit that any goods anamittej 
brought before the couit have been unlaiifully pav^ned (j) 


549 Au Older for delivery made by a court of smumarj juiis- 
diction 18 no bar to an action at coiiinion law by the owner against 
the pawnbroker for the return of the goods, where the ordei has 
lieen applied lor by a peison otbei tliau the owner (s) 
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550 A pawnbioker who, without reasonable excuse (proof ixnait^ i<,i 
wheieof lies on him) (t), neglects oi refuses todelivei a pledge to the ^'”“-'^•‘''^'■5' 
peison entitled to ha\e delivery Ibeieof is guilty of an ollence (m) , onnS'^ 
and a court of Burnniaiy jurisdiction may, wiihoi without imposing 
a penalty, 01 del the delnerx of the pledge on payment of the 
amount of the loan and profit (a) 


Seci 5 — Offences. 

SuB-Sver 1 —litj Vawnholns 

551 A pawnbiokei corainitb an offence (fc) if he does any of the Offeno* s m 
following things —(1) takes an aiticle in pawn from any person 
apparently undei the age of fourteen, whethei offered by that htminess* 
person on Ins own behalf or on behalf of any other person (c), oi 
horn any poison appearing to be intoxicated, (2) purchases oi 
takes in pawn oi exchange a pawn-ticket issued by anothei pawn- 
luokei, (dj employs any soivnnt oi ajipientice oi otliei person 
under the age ot sixteen years (o take pledges in pawn , (1) (anies 
on the business of a pawnbroker on Kutiday, Good Fiidav, oi 
(Jhiistmus ]>av, oi a day appointed foi public fast, humiliation, oi 
thaiiksgivnig, (5) under any pretence pnubases, except at puhlu 
auction, any pledge while in pawn with Inm , (6) suflers any pled"* 
while 111 pawn with Inin to ht ledeemed with a view to bin 
puichasing it, (7) makes any conliact or agreement with anv 
peison pawning 01 offering to pawn Hn> aiticie or with the ownei 
thereof for the puichase, sale, oi disposition theieot within the 
time of ledemplioa , (8) sells oi otherwise rhsposes of any pledge 
pawned with him excipt at the time and in lie maniKi authorised 
by the Act (d) 


(r) Pawiibiokers 1872 JO Vict e *>{), s UO, and see litle 

CaiMixAL Law axd Pno( tnuin, Yol lA , (»«8 Ah to the poworn of inngiH 

trcitos m the Inetlop()ll^ gt'iioialh, see p 217, axa 

fs) lAve'^iei <l ('o V (;//on/7>in)(, 119071 2 K U U)l Even il the owner hod 
i]iphed for the ordci, (inau wholner theic wonhl have lieen an ostoppol aa 
ngainst him {>}nd ) 

(<) In the ab&enoe of diwhoiiesty, the lost, ot tin pledge by the pawnVnoker ih 
a “leasonable excuse ” and ITfl/Aff V ^ Vaya/n, [1907]‘2 K 11 r>8'>) 

(«) For penalty, see p 2.78, 

[aj Pawnbrokeie Ac-l, 1872 (35 A 36 Vnt ( 9,>) ** 31 
(6) For penaltj, nee p 2.78, pod 

fc) Chaldien Act, 1908 (8 Edw 7, c 67), s 117, wbicli laisoo the ogt to 
fourteen from twelve vears as laid down xn the Pawnbroken* \< t, 1872 f 1 * & 16 
Vict c 93), s 12 lopntioiied in note (d), tn/ra, and see lith 1 m-\xth ani> 
Children, Vol XVJI p 172 

(d) Pawnbiokers Act, 1S72 (3.» A 30 Vict e 93), « 32 \h to ollonces hj 
retauere of spmtiiouH liquoxs taiuig pledges as security foi « dfht for such 
liquors, see title Intoxicaiixo Liquors, Vol XYUJ, pp 1''0, J71 



266 


PAWN<t AND Pr.ED0E<3 


fiECT fl 

Offences 

rawiiing 
bail( cl 
apparel, 
niifiiiiBhcil 
gocxls etc. 


Seal ch 
Will I an I 


I’nxlutliiin of 
Ixxiks eti 


Offtntes as to 
Hale*. 


bffm pawnbroker wlio knowingly takes in pawn any Imen of 
i)^)paiel or unbnished goods or m.Lterials entmsted to any person 
to wash, sconi, non, mend, rnaniifaeture, woik up, finisli or make 
up, commits an oftenco, and is liable on sumin iiy conviction to 
forfeit a sum not oxceoding double the amount of the loan, and to 
U'sloio the pledge to the ownei in the piesence of the court oi as 
the court dmcU (f) IJnfimshed goods or m.itermls include an\ 
goods of any inanufaetuie, oi of any pail or hraucli of any 
jiunufaclme, eithei mixed or stpatate, or any maleiials whatever 
plainly intended foi the composing oi manufacturing of any goods, 
after sue h goods or materials are pul into a state or couise ot 
manuiattuie oi into a state foi any ptocess or opeiation to be 
peitoimed ttieieupon oi therewith, and before the same are com¬ 
pleted 01 hnished toi the purpose of wear oi consumption {f) 

553 Tlie ownei ot an\ such at tubs above nnntioned, if they 
have been p iwned, oi ot an aiticle unlawfully pawned (q), may obtain 
a seaich waiiant, upon pioof hcfoio a justice on oath of piobable 
iMUSo of suspicion, and that tlio goods, if unlawfully pawned, have 
been unlawfully obtained (//J The waiiant must lx executed within 
the hoiiis of Imsiness at the shop of the suspectid pawnbroker (h) 
llesistance to the seaich entitles the constalile to break open the 
shop and is an olieneo If the ahovi -mentioned goods, oi any of 
them, aie found, the coiiit must, on duo jiioot of propeity bv the 
ownei, taiise them to be lestoied to hnn(il 

554 A pawiiliiokei muht at aiiv time, when oideied oi sum¬ 
moned by a couit of summaiy juiisdn Unn, iitttnd bobue the coiut 
and pioduceall hooks and papeis lelating to his Imsim-is loqnned 
by the comt(l) Failuio to comply with this piovision is an 
onen(e(/i) 

555 The fnHowiiig acts and di faults hv a pawnbioker witli 

1 espet t to pledges foi loans of raoie than 10s aie olfeuces pimish- 
iible suniinaulv by a hue not exceeding —(1) Failing to 

cojnply with the pioxisioiis as to sale. (2) enteiing in liis liooK a 
pledge as sold foi less than the sum lealised oi tailing to enter tlu* 
same (3) lefnsuig to any poivin entitled tlieieto irispottiou of an 
entiv ot sale iii Ins book or of the authentuated catalogue, 
(4) failing without lawful excuse (pioof win loof lies on him) to 


(0 I’awiiltmkpis Act, 1872 ( 55 i\t 36 Vict c 931, s io The nmount foifeitod 
must bo paid to tlio oioisoors ot the pool of tho puish m which tho otfciico is 
I'oiiiiiuttw (i/ur/) Poi tho piosoiutioii of offences punishable on anminaiy 
convutuiu, see title MvoistIvUI'S Vol XIX , pp 589 pf leqi 
(/) Fawnbrokeis A(t 1872 i >5 30 Vut c 113), e ) 

As to uni iwful piwiiiii^, soo p J')7, /w/ 

(A) Vp to SI luh wall ints in goiieiil, poo titles CftlMlML Lxw A»D Pko 
oFDi’Hi- Vol fX, p 510, Mif isiKvtLs, Vol XIX,p 576, Police, p 498, 

pos* 

yi] Piwuhiokers Ut 1872 (3) A 36 Vu t c 93), s 3b, and soe p 254, anfc 
I A) Pawnbrokers Act, 1S72T35 & 3b Vict c 9,3), a oO For pennltj, see 
)> 258, post 

y) As to Btimmary convictions generally, see title Magisirates, Vol XIX , 
pp 689 ft vq 
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produce such a catalogue on lawful demand, (6) refusing to 
demand the surplus to the person entitled thereto (w). 

556. Wheie a pawnbrokei is guilty of an offence against the 
\.t‘t(H) (apazt fiom offences relating to licences (o)), any contract 
,»f pawn or othei contrait made hj him in lelation to his bubiuess 
(tf pawnbroker is not void by leason onlv of the offence, nor by 
le.ison onlj' of the offence does he lose his lien on or light to the 
pledge 01 to the loan and piolit Tins enactment does not affect 
my piovision ielating to ouleis foi dehveiy or lestoiation nmdo 
1)} any couit(p) 

belt < 1 2— IJ)/ l'<nine>s 

557 Any pel son is guilti of an offence who knowingly and 
designedly pawns viith a pawnhiokei the piopeity of another person, 
without being emplojed oi unthorised by the owner thereof to p.i\iti 
tlie same, and is liablo on sunimaiyconvutionto a hue not exceed¬ 
ing and, in addition theieto, any sum not evioediug tho full 
\}i!ue of the pledge as asceitained by tho couit(c/') The lact that 
I person has been convicted of laiceny of a chattel is no hai to a 
bubset]uentpiosecation foi unlawfully pawning the stolen ohattt'I (>) 

558 Any person is guilty of an offence (b) who (1) offeis to a 
]viwnbiokei an aiticle by way of pawn, boing uniblo or refusing to 
^i\e a satisfactoiy .iccouiit of the means by which ho hocame 
possessed of tho aifcicle , (2) wulfully gi\os false infoniiation to a 
])iwiibiokoi as to whetlu'i an aiticle offoietl bv him in jiawn is 
Ills own piopeity oi not, oi as to his name and mldiess, oi as 
to the name and ackhess of the ownei of tho article, iM) not 
being entitled to redeem, and not having any coloin of title by 
law to ledeem a pledge, attempts oi endea\ouis to lodocm the 
same (t) 

559 In the cases mentioned in the preceding paiagrapli, and 
where a pawnbroker reasonably buspect-> (a) thatiin aiticle offcied to 


(m) Pawnbiokeis Act, 1872 [15 &, Vict c ^n), b 22 

PuwnbrokerB \ct 187*2 (.Jo A .Jb Vict c ‘J.J) 

(o) !> 2-10 antr 

(/>) Pawnbrokoi-. Act, 1S72 (J5 A 36 \ut c 0 J), b 51 As lo hucL onloin, 
M e p 2.54, ante , 

( 7 ) Pawnbiokeis Act, 1872 (35& 3b Vict t 9 J),b 3.J Ihi hmimaybf nnpliod 
to comjiensate the peison iiiiuted and to defniv tbo cohIb of piosecution, out m 
<a-.e the person injuiod dethnes to receive c<mip< ntuition, or tbeie is a surplus, 
the fine or surplus must be paid to tho overseers of tho poor of the pansh in 
which the offence was committed (ihid ) The pawnbrokei himself maj be the 
prosecutor {tanc^tv Bierman (1898), HT L E 148) As to tho prosecution of 
offences punishable on s ummar y conviction, see bile MaGISIRATES, Vol XIX , 
pp o89 et »&} 

\r) Viikford v Corn, [19013 2KB 212 
( 1 ) For penalty, see p 268, p^at 
\i] Pawnbrokers Act, 1872 (35 & 30 Viot c 93), s 34 
(a) The reasonable suspicion need not be a susmciou that tho person offering 
th goods IS himself the thief, nor need the pawnbroker leave his shop to luako 
fuither iii(]|Uine8 (Hbuor<f V CVarAf (1888), 20 (2 13 D 608 ) In an action for 
ffilae xmpnsoninent against a pawnbroker arising in such a case, the question 
«** to whetW the defendant’s suspiaon was reasonable is one for th' juflge and 
not far the jury {thul ), apd see title JJviUEifcjt, Yol Xlll., p. 431 

M,b,— 
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^ECT 5 

Offences. 


CoTDpenaation 
to pawu- 
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Loudou 


IVtentloii of 
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]>awn ticket 


Penalty for 
offen( C8 under 
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Application 
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AmendR for 

friviilouR 
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Jjim fe'pawn has been stolen or otherwise illegally or clandestindly 
obtained, he may seize and detain the person or article, or either 
o{ them, to be delivered up as soon as possible into the custody of 
the police, and in the case of a peison so detained to be brought 
before a justice (5) 

The pawnbioker, upon certificate of the justice, may m such 
a case be compensated foi his expenses, trouble and loss of time, 
such certificate having the effect of an older of court upon the 
offendei for tlic payment of the expenses of a prosecution (5) 
under the Ciiminal Lau Act, 1826 (c) 

Similar pioMsion for detention is made, undei special statutes, 
in cases arising in the Metropolitan Police Distiict(d) and the City 
of London (e) 

660 A pawnbioker may, on reasonable suspicion that a pawn 
ticket has been coiinteifeited, foiged or altered, detain the peison 
iittei mg, producing, showing oi offeiing the same and the ticket 
or cithei of them, and deliver tho poison and the ticket, oi 
either of them, into tho ciistod} of the police (/) 

Sj.ct a — Pinaltics and Pioseitilton 

661 A pawnbroker or othei peisoii found guilty of an offence 
under the Act( 7 ), in lespect of which no specific foifeituio 01 
jxinalty is thoieiu prescribed, is liable on summary comiction to a 
penalty not exceeding AlO (/i) 

562 Penalties m the absence of a special direction may be 
applied by the couit ( 1 ) wheie the complainant is the partx 
aggiieved, liy paying one moiety of the penalty to him, ami 
< 2 ) whore the complainant is not tho paity aggiieved, by paying 
linn no part theieof, or such part only as the couit thinks 
lit ( 1 ) 

663 Wheie it appears to the court that the mfoimation 01 
complaint is frivolous, the mfoiraer 01 complamant may he ordeied 


(/)) I’nwalllokoiN Alt, 1S72 (.15 & ^ iit i 43) h 34 

(f) 7 Cioo 4, t 01, H 23 , now ropcalnl and replaced by the Costn m (.Inininnl 
Ci'io'i Act, 190.S (S Udw 7, t 15), h 4 (o), too title C'piMis vi. Law \mi 
]*H< iCLl)Vh>, Yol JA'.pp 321, jiote (f), 44o 

(d) Metiopolitan J'oliio Act, 1834 (2 & 3 Vict i 471 » bO As to the Metio 
polilMii I’olue JDistiict, bee titles Maoisibajss, Vol XIX ,p 648, PocicJ, 
j) lb7, 

(e) City of London Poliie Act, 1819 (2 Ar 3 Viot o \ci\ ), s 48 

(/) Pawnbrokers Act, 1872 (35 & 3<i Vict c 43), s 44 TTttoruig a forged 
pawji-tioket with intent to defraud is an offence under tho Poigery Act, 1861 
('24 iV 25 Viot t 1)8), s 21 as tlie same is an “accountable lecoipt’’ within 
that section (II v rit<hte (ls57). Dears & B 175, C C li , and see titlo 
t’MMi>AL Law A8U PRocrnrjif, Vol IX , pp 719 H A pawn-ticket is 
the Mubieit of laueuv (A v d/oimon (1869), itell, C C 158) 

(tA Pawnbrokeis Act, 1872 (35 & 36 Vict e 43) 

lA) JM, s 45 As to t^he prosecution of offences puuishabli* on sutninaiv 
roiiMotion, see title Maomte VTBs, Vol XIX, pp 589 et enj A common 
iiitoriner way couunence proceedings {Caiuell v Moiqan (1854), 1 E & E 809 
(u ease i elating to jienalties under a repealed Art)) 

(i) I^awnbMJteis Act, 1872 38 Yict c, 9S), 46. 
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to pay, as amends to the defendant, a sum not exceeding $sm^ 

recoverable as a penalty (A). 

564 A common informei compounding, delaying, or with- secattS^' 

diawing any information foi nionev dnectly or luduectly paid —Z: 

to him commits an offence (/) Oompouiwllig^ 

565 An appeal lies to ipiaitor sessions fiom a summary apik'hIbIu 
conviction foi an offence under the Act (in), in accordance with the 
general provisions governing appeals in summaiy jurisdiction (n) 

566 An appeal from aiefnaaltograutaceitificatefoi ahcence(o), Appenl from 
must be made to a couit of general or quarter sessions of the distiict utaBni to 
held not less than fifteen days, and unless adjourned by the court, 

not more than foui months, after the decision complained of Seven 
days’ notice of the appeal and of the giounds theieof must be given 
to the other p.iity by the appellant, who immediately theieafter must 
entei into the usual recognisance before a justice with tvvo sureties. 

If the appellant is in custody he may he released thoiefioni on 
entering into the recognisance The couit may adjoinn the 
appeal oi conlirm, leverse, oi modify the decision oi remit the 
mattei with the opinion of the couit theioon, oi make such othoi 
order as it thinks just, and the couit has a complete disiretion as 
to costs (p) 

567 No Older oi conviction of the court of summaiy juris¬ 
diction, the subject of an appeal, may he quashed foi want of 
form or be removed by catioiai tor otherwise at the instance of 
eithei party (q) 

568 Any person sued or piosecuted for anything done by 
him m puisuance oi execution or intended execution of the 
‘Vet (i) may plead generally that the same was done under those 
ciicumstances and give the special mattci in evidence (/*) 


No flertiai'uH, 


PI ndlni; 

V||‘ )ill 

11/ it«r 


(A) Pawnbn)kers Act, 1872 ({.» & J(> Vict c *H), s IT 

S lhiJ , H 48 Por penalty, see )) 258, anti ^ 

i) J’awninokers Act, 1872 (}.> kt 16 Vict c 93), 8 62, Rumman Jurisihition 
Vet, 1884 (47 kSk, 48 Vict c 4,1), h 4 and tSthod (lepealing m puit the Pawn¬ 

brokers Act, 1872 (35 it 36 Vict c 91). 8 o‘2) 

(n) Sunmiar)' JmiNdiition Ait, 1879 (42 & 43 Vut c 49), and boo title 
MaqISI rates, Vol XIX , pp 642 et sea 

(o) See p 249, ante All other appeals are governed by the geiu rul law aw to 
appe^-la to quarter Bessions, for which 8f« title Ma<usirmi, 8 , Vol XIX , 
pp «}8—660 

(p) pRwubiokerB Act, 1872 (35 & 36 Vict c 93), s 52 TbiM aw lion ha8 l) 0 «n 

repealed (see the iSummaiy Juriadiction Act, 1884 (47 A 48 Vut t s l;, « 4j 

except 90 far as it rolates to an appeal in this partuulur matt« i 
(y) PawnbrokeiN Alt, 1872 ('la &.16 Vict t 93) h 5i, and hto title C'KOWH 
Practiof, Vol X , pp 155, lliO 
(r) PawnbrokeiH Vet, 1872 (Pi A 36 Vut o 9,) 

riiJ . S y5 
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Part I.—Peerage. 

SncT 1 — In Geneud 

569 “ Peerage ” may be defined as a hereditary dignity to which 
IS attached the right to a summons by name to sit and vote in Parlia¬ 
ment (a) The right has, howe\er, been modified by the Acts of 
Union (/>) to this extent, that peers of Scotland and peeis of Ireland 
sit in the Pailiament of the United Kingdom by representative 
peers only (<) 

670 'riiore aio now five classes of peers — 

(1) Peers of England. They aio all entitled to a summons to the 
PailiameTit of the United Kingdom 

(2) J’eeiH of Scotland They aio represented in the Parlia¬ 
ment of the Unite<l Kingdom by sixteen leprosentitive peers of 
Scotland (r/) 

(11) Peers of Great Britain Those are peers created betwc‘en the 
dates of the Union with Scotland and the Union with lieland The\ 
ate entitled to a writ of sninmons to the Pailiament of the United 
Kingdom (() 

(d) IVeiH of Tieland They aie re])ieHenled in the Parliament 
of the United Kingdom by twentv-eight elected leprescntative peei^i 
ot Ji eland (/ ) 

(r») Peeis of till' United Kingdom These are peers cieated since 
llio Union witli Iioland othei than peers of Scotland oi Irelaml, 
and the Lords of Appeal in Ordinalv(</) They are entitled to a 
wilt of siiramotis to sit m Pailiamentf/i) 

671 "Wheieas the dignity of the Soveioign is woild-wide, that of 
a peer is confined to the country in which it is held(i) 

Theio aio peeis who aie not loids of Pailiament, and loids of 
Pailiament who aie entitled to he summoned and to sit and vote in 
Parliament hut aro not peeis, for example, the Lords Spiiitual(A) 

{(() See title Pauliament, Vol XXI, pp 622 et seq As to peerages 
foi life, see p 269, jmt 

{h) Union with bcutland Act, 1706 (6 Anne, c 11), Union with Ireland 
\cl 1800 (39 & 40 Geo 3, o 67), and see titles Constitutional Law, 
Vol VII, np 10 Cisco , Pariiameni, Vol XXI, pp 624 el «cg 

(f) See the text, tv/ra 

(d) Union with Scotl.and Act, 1706 (6 Anne, o 11), s Larts 22,23, and 
see title Pakuahent, Vol XXI, p 625 There is a fresh election for 
each Parliament A peer of Scotland who is also a peer of Great Britain 
or of the United Kingdom mav be, but is not usually, elected a repre 
sentalive peer 

(c) See title Parliament, Vol XXI, p 622, and see tbtd, note (p) 

(/) Union with Ireland Act, 1800 (39 & 40 Geo 3, c 67), s 1, art. 4, 
and see p 270, port, title Parliament, VoL XXI, p 626 Election is 
loi life 

(g) Appellate Jurisdiction Act, 1876 (39 & 40 Viot o 59), s 0 , see title 
Parliament. Vol XXI, p 628 

(h) See title Parliament, Vol XXI, p 622 

(») Dauglat v Mtlford (1480), Y B 20 Edw 4, fo. 6, pi 6, Cahtn’t 
Cm9 (1608), 7 Co liep la, 15 b, 16 a , and see Lord Advocate r 
Walk^r’e Trwtees, fl912] A C 95, per Lord Atkinson, at p 104 

(jl) See titles Ecclesiastical Law, Vol XI, p 387; Paruament, 
Vol XXI. pp. 619, 621 
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SUB-ShCT 1 - III ffCIltittl 

572 The right to a peer ago is diistinct from a title of honom 
conferring a particular rank in the peeiago, which is a matter 
merely eollateial (/) 
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573 “ Duke ” IS the highest degiee of peeiage, though third in iiKkcs. 
order of antiquity The title, though foimerly used as a special 
descuption of an earl (mi), was in 1388 distinguished from the latter 

title by the cieatioii of Edvvaid, Eail of Ghestoi, as Jluko of 
Cornwall (n) 

Soii-bUT 1 - -J/fO>/((?>«••« 

574 “ Maiquess ” (o). the second degiee of peei age iti piecedonce. MarqueiK* 
hui fourth in antiquity, was lust intioduced into England as a 

title or dignity in 1885, when llobeit de Veie, Earl of Oxfoid, \^aH 
iieated Marquess of Dublin (p) The creation was by chatter 
.uid for life only, and piecedonce was given between the dukes 
,ind oails (q) 


(I) Norfolk {Earldom) Vennge Claim, [l'J07J A C 10, pn Lord llAVKr, 
•t p 17 

{w») bclden, Vol I, o 8, s 30 

(») 2 Co last 5, 9 Co liep 49 a t'h.utLi, llLdw ‘J (held to be an 
Act of Paihament {Prince's Case (1005), 8 Co Itep 1)) The dignity and 
1 inds weie entailed on the eldest son ol the de faelo king {ihtd ), and see, 
tuither, title ConstitutionAL Law, Vol VI , p 368 Henry Plantagenet 
l..arl (Palatine) of Lancaster (see Complete Peerage of England, by 
CEO, Vol V , p 7) was, on 0th March 1350 1351, created Duke of Lan 
«aster, and King Richard 11 created several Inemb<‘^^ of the Royal Family 
dukes King Richaid II also created Robert do Vei , Farl of flxford, to 
be Marquess ol Dubbn and afterwards Duke of Ireland, but both diguitiorf 
appear to have been for life and to ielate to the otbee of governor (sec 
i'Otuplete Peerage of England, by G E C , Vol IV’', ]) 321) -loliii, Lari 
of liuntiiigdon, was creatid Duke of Exeter by King Heniy IV “ tn 
Ihicatu tllo cmgendo stbi ghuhum ac apposiHonem cappe capiti siw invesli 
vius ut est TTions ” to hold to him and the heirs male of his body (Dignity 
of a Peer of the Realm, Vol V , pp 241, 242) 

(oi Also spelt “marquis” (Oxford English Dictionaiy, Vol V^I ) 
ip) Selden, Vol I,c 4, p 39, Vol II , r 6, p 693, 2 Co Inst 6 
(g) Kotuli Parhdinentorum, Vol III, p 209 The next treation was in 
1397, when Richard II created John, Eail of .Soraeiset, marquess of the 
f>anie, to him and the heirs male of his body The title was extinguished 
by King Henry IV, and the Lords and Commons having petitioned Hih 
'fajpsty to restore the honour, the earl himself objected as tbe name ol 
marquess was “strange in this kingdom ” Tbe words of creation were 
de atiio iitulo ac nomine Jiarchionts het predveli per ivnriuram gUidti 
^nveeitmits ” The charter was wanted in Parliament (Dignity of a Peer of 
the Re^m, Vol V', p 117 ; RotttU Parhamentotum, \ ol Ill, p 488 , 
I’aJmer, Peerage Law in England, pp 3, 67) The name is suppo'V d to 
have been first apphed in Europe to lords marchers or govunors of 
hoqtaarpirovmoes(Selden,Vol II,e 6,* 64), 



2M 

Brc'i 2 
Degrees of 
Peerage 

Earls 

Eaildom. 


V istouiita 


llriroiis. 


Peebagbs and Dignities. 

SuB-btcr i—Juiih 

575 ” 19 tlie thud degiee of pet-iago iii older of prece¬ 
dence, ))ut ill at m antiquity (?) The name of a county was hot an 
ffesential part of the dignity, but was used to distinguish eails of 
the same Christian name (•») 

An earldom is not conhned to a place, but extends through the 
whole kingdom It was designed for the defence of the King and 
(ounti\ and exh nds ovci all the land (/) It is an office as well as 
a digniLj («) 

Si a Slci 5 I 

576 “ Yistoimt” IS the most leceiit degiee of peeiage,<iiid laiiks 
iiltei earls but above baions(a) The hist introduction of the title 
into England was in 1440, when John Loid Beaumont was, by 
Icttois patent and mvestituie, cicated Viscount of Beaumont {h) 

SeuSiff 6- Hnton* 

577 “Baion” IS the liftli degiee of peeiage, and lanks after 
viscount At the limo of the Conquest, and as late as Magna 
Cbaita, thoie weic gieater and lesser baions(0 

(r) i'luiHC, Oiigm oi DigmtiCh, < 1, « 55, 4 (’o Hep 40 a The 

ojiildom ot Siincv wascnaledby King \\ ilhain 11 ,aud(.ertain magnates 
lu styled <«/hU<a 111 Domesday Book Thest eails are, howcvei, always 
tailed by Ihon pcisonal iiimfs, and it is doubt liil wlicthi r they held 
1 Mglish earldoms oi weie counts of Noimandv If the lattei, thej weie 
(ouiits uealed b\ a duke, which powei existed in dukes of the Fmpiii 
'I heir status, theieloio, was presumably below that of English earls when 
the laltcj weie established The liist chaileis now existing aie those 
iK.itiiig—(1) fhofliey do Mandeville, Kail ot 1 ss,ex, to hold fo him and 
Inns “ earn hneditahdUei " , (2) Milo do Gloiuestei, Eail ot 
ileieloid, (3) Aubiey de Vcie Kail of Cambridge, with liberty, il he 
»mild not have that name to choose trom 0\toidsliiie, llcikshire, Wilt 
slim, and Doim tshiie I’he ohaitcr to Milo is punted in full, and the 
nialeiial pails of the otheis aie given in Sclde'ii’s Titles of Honour on tlu 
luthoiity ot chioniders The chaiter to GeolTiev do Mandeville is in the 
Uutish Muscuin, and has been punted in raJmci I’ci lage Law in England, 
P *2tl, Hound, “Gcoffiey d< MandevilU ” Kails and baioiis are the onlj 
ifigimies known to have OMsfed lieloje llic < oiistitulinn of rarhameut 

(s) Hound (K'oftiey do Mandeville,’ p 141 

(/) 7? V Knollys (lb*)4), 1 Lil Hivni lU, 12, t' gub iioiii It v 
A wf»M’/e/i, 12 Mod Hep (It) 

(m) Xorfolk (Kaildorn) reeintje ( Liim, a t! H) 

(o) ^elde^n, Vol II, e* 5, s 11 se>o the Ictteis palnil eieating John, 
Lord Beanmont, to bo Viscount Beaumont (printed ui Palmei, Pceiagu 
i. iw in England, p 275) 

{h) King Henry VI eieated this peeiage, see 2 Co Inst 5, and sc* 
nole(a), sMpia The Latin expression “ ttie lonm ” is not stnctly equiv'a 
lervt, for it anaentlv meant the sheiiff The dignity has always been 
(TP itod bv lottcis patent in England, but in Ireland the thiue dignities of 
Buttevant, Formoy, and Gormanston aro in abstof prescriptive peerages 
m|ogni8td by King Heniy VII (»ormanston was created by patent in 
1478, and the eoiibtitutiou of the othei two are unknown (Complete Peerage 
of Epgland by G E C, Vol III, p 326) 

(c) (’rmse, Origm of Dignities, 2naed,c 1,8 50 The word was anciently 
assigned to all mditary tenants in chief of the Crown (see the opuuon of 
the author of the Dignity of u Peer of the Realm, Voi I, p 85), 
which IS oorcoboiatcd by the fact that each tenimts m chief retained the 
title m Scotlimd long subsequent to tb otcation of Dorda of Parlp^nienti 
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fearony by tenuie was uofc pieseived b\ the \l)Ohlioii of tt'iiuros 
Act (d) and no longei exists (t*) 

Sscr 8 —Cnntum of t\n^ 

578. Peers have been created by Act of Parliament, bi chartci 
by letters patent and, in England, be wnt ot avnnmouB to Piuliament 
tolloned by a sitting (t) 


De 


ModoB q{ 
freatiou 



579 A \Mit of snnjiuon'^, follounil by a sitting, iitMti's a lUionlts. 
Imiouv onl\ A wilt )•> tbo naiiu* ol ‘ eul ' does not tu-alo an I'ftuiofsnt 
(.iildom {(j), »i 'aitniiKiitit 

A wilt does not ck ate a pe( inge if it can be lefened to a pievums 
instiumont of ciHation(/») 

There must lie a sitting as well as a writ fib and evidence to Nwwny ,if 
explain the absence of sitting is not enough(;), but pioof of a ''•'"lu' 
silting IS Ipso fa<to pioof of tlio wnt(/,) 


'•< c also tlie (barter of Kme Henry T (punted in Hie St ituloH ot Hie K< itm, 

\ oI J , p 1), (onlaiiuiig the woids Si quin lunonum, ( onntiini Mfoniiti, 
'.lie alionim qin fit me tnieni " t,i quo, Imiionini, til ii/nnum iiominuin 
meornw ” A ‘ homo lego,” was a tenant in elm 1, and the i builtr 
allows that baron and ‘ /jonio” wire dislmet laiikH loity >oaiH utter Hiu 
I'onqucst For a luller disquisition on Ibis question wo tbo tlueo Hist 
divisions of tbo Dignity of a Deer of tbo IttMlin Tbo opinion Ibiio 
• ypressed may bo held to differ from tliat ot tbo text, hm/oo fl 
was m fact the obiert of the aiitlioi of tbo Lords Iteports to icject all 
(l.urris to peeiago tounded on tenure ft iimst be eonclitded that tbo 
reports and the inbiigs m various claims to baionies by writ go fai to denv 
tint the barons who obtained Magna ('harta (see title Ooxsii'iutionai 
L vw, \ol VI , p 377, note (i)) were peers lu the present nunimng ol 
peoiage Similarly, King Henry II in 1154 granted a eli'/tei whuli 
mentions “ Comiten et Barones et omnes met hominei, ” (htatiues ot tbo 
Realm, Vol J p 4), and see note (1), tnfia 
id) Stat (1660) 12 Oar 2, e 24, see titles CoNSTiruiioNAL Law, 
^ ol VI, p 380, note (e), Ri al Paopt-m y and (’iiaitfis Ri* ac 
( c) Berleleif Peeiage (1861), 8 II h Cas 21 Up to tbo acccHsioii 
of William III (1689) the theory that all peeingi m its origin was by 
teuuie of land was held by all judges and wriH but bos now bini 
abandoned, so that tbcir authoiity is now of little v due • 

if) Prtnee's Case (1605), 8 Co Rep 1 It is hometimes difbciilt to 
decide whether a particular mstruraont w an A( L of Parliament or a 
(barter gianted in Pailninent But the distinguishing fialurc seoinH, as 
a rule, to be the assent of the Commons The vabdily ot tbo instniuKUil 
may depend oii this distinction , see title Cox a mu nos At. Lvw, \ol VI 
PP 454, 456 Fm example of such Ads, we Palmer, Pierage Law iii 
England, cti 4 Although historical evidence tends to stunv that pi< 
(minent dignities entitling or qnahfymg the holders to attend the King s 
«'ounoil or Parliament were created by pubbe mvistituie l>y the ,‘5ov(reign 
himself, and that written documents were evidence of creation ratin'! 
than creation itself, the contrary opinion is, however, asserted that 
eaildoms and higher dignities are created by charter or patent, and that 
investiture is the outward sign of creation 

iq) Nfrrfolk {Earldom) Peerage Vlatm, [1907) A C 10 
(A) Vauz Peerage (1837), 6 Cl &- Pui 526 

(♦) Barony of Clifton (1673), Collins on Baronies, n 292, Fiesehnlle 
P^rnge (1877), Dignity of a Peer of the Realm Vol III, p 2{1 
(j) De Wahull Claim (1892), Minutes ot Evidence of Claiine befoiia 

Committee for Privileges 

il) Bastings Peeiaqe (1841) 8 Cl Pm 144, ) aux P^eotge, saioaf 
Biaye Peerage (1836), b*’l A. I'm 7^7 
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m 

SKfi 1 A writ of summons to an assembly other than a Fariiaxnent 
Creation of consisting of lords spmtual and temporal and elected lepre* 
Pern sentatives of counties, cities and boroughs does not create a 
Summons l)Beiage(f> . , . , 

to Parliament The first ciiMtiun of a haioii by letteis patent appears to hate 
essential jjj when John de Beauchamp of Holt, 

Fi^ creation gtewnrd of the king’s household, was created Lord de Beauchamp 
of baron Baion of Kidderminster to him and the heirs male of his 

body (m) 

Creation of 680 SiMoo tho Union With Scotland («) no now peer of 
new peeniKC'^ 


[l) l>e 11 tihuU Clmm (1802), Minutoa of Evidence of Claitna before 
<’oiiimiltci‘ loi Pavileges The first evidence of auch a Parliament la the 
isMiu ot Wilts by Simon de Moiitfoit, Pail of Leicester, m 1264, when King 
Jleni> III was a captive, and this date was allowed in the claim to tho 
bainiiy of do Uo« ((.'ollms on Baronies, p 261) .Subsequently this Parlia 
ment waa abandoned the King not being a free agent, and it was 
held in tho Mowbrai/ Claim (1887), that the fiist Parliament, a summons 
to which may prove peerage, waa that of 23 Edward I (Edward for 
Hern y) in 1296 

(m) Dignity of a Peer of the Realm, Vol V, p 81 , Palmer, Peerage 
Law in England, p 263 In the Dignity of a Peer of the Realm, Vol V , 
a number of ibaiters and letters jtalent creating dignities are pnnted, 
ot which a tew relate to baronies These creations are by letters patent 
of Kingi llemy VI and Edward IV Tho earlier creations contain no 
dear limitation, but some make piovision for the auatentation of the 
dignity, which is limited to heirs or heirs male of the body One Act 
ot King Ilemy III (26th year), with its sequel, may be oousideied to 
thiow light on tho early constitution ot baronies (Dignity of a Peer of 
the Realm, Vol V , p 244 , Sir Hams Nicholas, Report, p 204) The Act 
recites that \Vaiin, late Baron de Lisle, was seised of the lordship of 
Kingston Lisle in the county of Berks, that his estates descended to 
I li/abetli, Pountesa of Warw'ick, who left three coheits, tlie eldest of 
them nianied to John 'lalbot, Eail of Shrewsbury, that the earl and 
countess had granted tho lordship to their son John, which lordship was 
the poition ot the eldest coheir, that AVarm and all his anoestora had 
tho dtgmty of Baron and Lord of Lisle in light of the said manor and 
lordship beyond the memory of man The King theiefore grants the 
oignity of Baron de Lisle to John, son of the earl, with ngUt to sit 
in Parliament 'ITiis supports tlie proposition that in the fifteenth century 
the huts in possession ot ceitain landed baronies had always belonged 
and ought to belong to the class styled ' Barones Majores ” Baronies ha^e 
for the last four centunes been always created by letters patent with 
hmitations to heirs male of the body (further special remainders being 
sometimes added), except in Scotland, where earldoms and baronies 
descendible to heirs weio created down to the union of the kmgdoms 
iDignity of a Peer of tho Realm, Vol V , p 262) King Henry VI, in his 
twenty filth year, created the barony of Saye and Sele without words of 
lumtaTion, and granted a provisiuo hmited to heirs and assigns (Complete 
Peerage of Pingland, by G E C. Vol VII. p 64, Saye and Sele 
Bntony (1848) 1 H L Cas 607) Whether the barony was created by 
this instrumeat or by writ, or whether the grantee was heir of an earher 
barony, is open to argument, but the use of the word “ assigns ” must 
be no^ as raising tlie question whether any of the letters patent 
creating dignities, without words of limitation expressly applied to the 
dignities, did in fact create hereditary peerages accotdiog to law of 
England 

in) Union wfth Scotland Act, 1706 (6 Anne, e. 11); and see titles 
eniraioNAj;. Law, Vol VJL, p, 10, pABUAioMrT, VoL XXI,* p, 6gA 
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England or Scotland can be created, and, einoe tiie Act of Union 
with Ireland (o), no new peer of Great Britain can be created The 
Crown has, however, power to create any namber of peers of the 
United Kingdom (p). 

581 The Crown can only create one new Irish peerage for eveiy Irish ijmis. 

three that become extinct, provided the number of Irish peers i 

entitled to sit in the House of Lords does not fall below one hun¬ 
dred, m which case that numlier is to be maintamed (5). But the 
extmction of one out of several peerages held by the same person , 

will not give rise to the light, because the word “peerage ” here 

means the status 01 condition of a peei (u). The creation of a new 
lush peerage on the supposed extinction of an old one is not, how¬ 
ever, affected by the revival of the latter (6) 

582 A peerage is now (c) created by letters patent undei the rrocodureoo 

creation of 
~ jicierage 

(o) Union with Ireland Act, 1800 (19 & 40 (Jeo 3, 0 07), and see htlo 
Pabuament, Vol XXI, pp 628. 627 

(p) See title Conshtotional Law, Vol VI, p 445 

(q) Union with Ireland Act, 1800 (39 & 40 Leo 3, c 67), ait 4 

(a) Fermmi Peerage Claim (1856), 6 11 L t’as 716 In this case the 
holder of an Irish earldom received, befoie the Act of Union n new patent 
creatine him an Irish baron with remainder over in default of heirs male of 
lub body He died without heirs male of his body, m that the earldom 
became extinct, but the bai ony went over It was held that t Ik evtiiu t mu 
ot the earldom was not, undei the circumstanoos, an extinction uitliin the 
nieamng of the statute As to extinction, see ]> 27.1, jmet 

(b) lUoomfield Peerage (1831), 2 Dow is. Cl 344 

( 0 ) The ancient method of creation appears to have been by writ of 
summons One of the demands of the baious conceded in Magna Oharta 
(see title Constitution 41 . Law, Vol VI, p 377, note (I)) w.i8 that 
summonses must be addressed to the Barones Majores separately and 
individually when general summonses to the tenants in duel were 
addiessed to the sheiiffs of counties But whetbei a tenant in chief 
became a greater baron by any form of creation, 01 whetiur, between the 
date of Domesday Book (1086) and that of theeailiest unis of summons 
to Parliament, any person wsis created a baron wii'i a teiiitonal name 
ot dignity, 18 unknown In the subsequent wnts oki 01 two peisovs wei^ 
summoned as barons, while the vast maionty weie called “chivalers ” 

It 18 possible that these persons had been oieated baious by charlei No 
buch charter, however, is known to exist The writ ot summons was “ nd 
nmeulmdam ad trartandum de negotiie '* or «ome such words inapplicable 
I 0 mihtai'y service, folloued by a sitting in Pailiament (Co Jjtt 16 b, 

I'om Dig, lit Dignity (C 3), Vaur. Peerage (1837), 6 (!1 A. Fin 
626, Braye Peerage (1839), 6 Cl A Fin 767 , flaeUnge Pceinge (1841), 

8 Cl &Pin 144,157, Wharton Peerage (IS45), U Cl A Fin 295) This 
created a peerage barony descendible to hens (tbui), unless it ayiptured 
lhat thewnt was addressed to an official (Barony of Clifton (1673), Collms 
on Baronies, p 292) The only use of this writ now iimaiiiing w the* 
writ addressed to the eldest son of a peer of any degree calling lurn 
to the House of Lords in his father’s barony, but this writ does not 
create a new dignity (Ex parte Perry (1782), 5 Bro Pari Cas 509) 11, 

however, this mode of creation is stul vahd, it is doubtful wiiether or noi 
a wnt issued to such an eldest son in respect of a barony which his father 
does not in fact possess would create a barouy descendible to heirs For 
a collection of limitations from the reign of King Stephen to 20 Henry VI, 
see Palmer, Peerage Law in England, p 76 The mere sitting in Parharoeni, 
under tiie King’s wnt only confers peerage, but not any particular lank 
10 peerage (y<wfoK (Earldom) Peerage Clam, [1907] A C 10) 
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Great Seal by ihe Sovereign (d) A precept to pass the seal received 
the Sign Manual superscribed, and the letters patent are counter¬ 
signed by the Secietary of State for the Home Department (c) Tho 
letters patent aie theieupoii enrolled at the Public Beeoid 
Office 

583 The letteis patent must specify the patentee and name of 
the dignity, the limitation thereof to future heirs of the patentee, 
and the limitation must be one known to the law (/) 

The rule in England now is a limitation to heirs male of the 
body, with an occasional addition of special lemaindeis, and theie 
IS a presumption of law that the limitation of an English peerage 
in a lost grant was to heirs male of the body (fi) A limitation to 
hens male, as distinguished from heirs male of the body, is void iii 
England (/t), but not m Scotland The piesumption ol law now m 
the case of a Scottish peeiage the giant of which bus been lost oi 
cannot be found is that the limitation was to tlie hens male 
geneially (t) , but this piesumption is lebuttable (A) 

584 A shifting clause m letteis patent, duectiug that the 
dignity should pass from the holdei of the dignity to anothei peieon 
l>y special lemaindei upon his succession to an oldei oi gieatci 
dignity, IS had, hut the letteis ])ntent theniseHes ,iie nob leii- 
deiod invalid theioby, iioi by leasoii of any limitation becoming 
incaimble of taking eflect (1) A special lemaindei after the 


(d) fece iitlo ('o>‘iHTurioNAi. Law, Vol VI, p 47« Creation by wiit 
being peculiar to the Lnglish peeiage, it is doubtful whetlier a peeiage 
ol (he United Kingdom can be created in this manner 

(e) As to the functions of tho Secietary of State for the Home Depait- 
iiient see title CoNSTiruTiONAL Law, Vol VII, pp 82 at aeq 

(f) See title CONsnruilojJAL Daw, Vol VI, p 466, Wiltet, Chnm oj 
P(e>aqe (1869), L R 4 II L 126, V0r Loid Chelmsfobd, L (\ at pp 153, 
162 , Cope V Da la \\ arr (^ail) (1673), 8 Ch App 982, (''iiiise, Oiigiu 
ol Dignities, c 2 As to life peeis, see Wetuleydale Peerme (1866), 
6 H L Gas 958, and p 269, poat A giant without words of hmitatiou 
IS bad m England In Scotland a giant in fee would be piesumed 

{q) The firet known Uimtation of an eaildom to hens mule ol the body 
was in 1322, on tho cieation of tlie eaildom of Carlwle, it is, however, 
atguable whether the earldom of 'Winchester, created in 1207, was uot m 
limited All the oaildoms of the eleventh and twelfth centunes weie 
limited to hens, and the piesumption that the Umitatiuu in u lost giant 
was to heirs male of the body is not founded in antiquity , see, fuithci, 
Norfolk (EaiMotn) Peeiaqe Chitm [1907] A C 10, p 204, ante , and see 
title UoK-iTiauiioNAi Law, Vol VI, pp 467 et sea 
(Al WtUet, Vlatm of Peerage, supra , Devon's {Earl) Case (1831), 2 Dow 
& Cl 200 , see Sir Hains hioholaa, Tho Devon Peeiage (1832), with appen¬ 
dices of the Nevill, Pm beck, Lovell, and Oxford Cases, Finlayson, Histoiy 
of Hereditary Dignities, with special lefcrenoo to the Earldom of Wiltes 
(1869) 

(») Herrm Peerage Clam (185S)^ L E 2 So &Div 268, 3 Maoq 585, 
Perth Earldom (1848), 2 H L Gas 865, Mar Peerage (1875), 1 App Gas 
1, 24, 36, and cases tliem "cited 
(*•) llemes Peerage Clam, eupra , Mar Peerage, supra 
{1) IkieUmr^t Pierage Case (1876), 2 App Cos 1, compare 
R ilks Clam of Peerage, supra Such a clause may, howeier, he 
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exbaustion of the onginal limitation is good, the remainder taking 
effect as a new grant. 

585 Tho naming of a place is not ehseiitial to the creation of a 
peerage ( in) 

586 A subject cannot lefuse to accept a peeiaget«), even if 
confeired upon him in his infancy (a) 

Sect 4. — Entate in and Deaunt oj a Peetaqe 

587 A peeiage is an mcorpoieal hei editament, inalienable and 
descendible accoiding to the woids of limitation contained in the 
grant (h) 

\ limitation to a man “and his hens” will not oairv it to 
lollateial hens (c) Foi the nuipises of descent, thticfnit, ilm 
limitation is piacticallj equivalent to “hens of the bodv ” 

Baronies by writ aie piesunied to be limited to hcns(d) 

Each Biicoessivo heir to a peerage takes uiidei tlie oii<^in.il 
grant 

In the case of a loul of appeal in oidinaiy lus dignity as a 
loid of Parliament does not descend to his hons (c). 


Bur 5 —Pj uilegcs and Pi ah lu c 
M ll-fcsEc 1 1 

588 The most nnpoitant piivilege of a poei is to sit and vote 


valid to impede succesMon (Cope v De la Wair (Karl) (Ib71), 8 Oh 4p]) 
1182) An example of a sbiftmg clause may be found xn the \oiy elaborate 
letteis patent creating the eaildom ot Ciomortie, pimtcu in “(ho 
Cromartie Book,” by Sir William Frasei 

(to) E V Knolli/8 (1694), 1 Ld Raym 10, E« hnett CatnaCa (Sir J ) 
Will (1885), 30 Cb D 136 

(а) Egertony Brownlow (Lord) (1853), 4 II L t is I, seo title (Jon- 
faiauTiONAL Law, Vol VI, pp 456 457 

(fl) Mortimer SacLviUe's Cake (1719), (itod i App Cos 6, n , QueeiiH- 
beiry's (Duke) Case (1719), 1 P Wras 582 

(б) B V Purbeck (Viscount) (I6b0), .^bow Pail Tus I, 5 SoifolL 
(Earldom) Peerage Claim, 11907] A C 10 A peerage cannot, tlmeloio, he 
the subject of a trust or pass to a tiustee m baukrupU^ (livekhuisl 
Peerage (1876), 2 App Cas 1) But aoe Be Ihiett Carnat's (Sir /) 
Will, supra In this case it was held that an boreditaiy dignity was 
‘ land ” within the meaning of the Settled Land Act, 1882 (45 & 40 Vut 

c 38), 8 37 , see also Be Aylesford's (Earl) Settled Estates (1886), 32 
Ch D 162, Conley (Earl) y Cowley (Countess), flOUl] A C 450 

(c) De Bos Peerage (1804), Minutes of Evidtuoe of Claims before Com¬ 
mittee for Privileges , Collins on Baronies, p 266 

(d) Vaux Peerage (1837), 6 Cl & Fm 626, Braye Peerage (1839), 0 Cl. 
A Pin 767, Eastings Peerage (1841), 8 Cl & Fin 144 

(a) Appellate Jurisdiction Act, 1876 (39 & 40 Vict c 59), s 6 
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in ParHameijt(/) But a peer is disqualified for leeeiving a writ of 
hummons and for sitting and \oting in Parliament if he is (1) an 
infant (</), (2) an alien (7/) not natuialised (t), (3) a banlorupt, 
during the continuance of the bankruptcy (k), or (4) convicted 
of treason oi felony, until pardoned, or until completion of 
sentence (f) 

A patent of a peeiage for life does not confer the right to sit and 
vote in Parliament (in) 

689 Although peel 8 of England, Scotland, Great Britain, and 
the United Kingdom aie disqualified for election as members of the 
House of Commons, peeis of Ireland, who have not been elected 
lepiesentative peers, are qualified to lepresent constituencies in 
Gieat Biitain(») 

590 Peeis of England, Scotland, Gieat Britain, and the United 
Kingdom aie disqualified for \oting at elections of meinbeis of the 
]louse of Commons, and cannot be placed on the register of 
voters(o), but peeis of Ireland, who have been actually elected and 
aie seiving as inembeis of the House of Commons, aie not so 
disqualified (j)) 

691 Since the Union ^Mth Scotland a peer of Scotland cannot, 
ineiely by vntue of such jieerage, sit and vote in Pailiament, but 
be has all the luivileges of the peerage of England except onl\ that 
of sitting and voting in Parliament ( 5 ) 

692 An lush peer has, unless he chooses to waive them 
in Older to become a member of the House of Commons, all 


if) Norfolk (Eaildom) Peerage Clatm, [1007] A C 10, 17 , see title 
PAKLiAMCNr, Vol XXI, p 779 As to lepresentative peers ot Scot¬ 
land and lieland see ibid, j) 024, Bieodalbane Peerage Clatm (1872), 
L K 2 Sc A Di\ 269, see also title Constitutional Law, \ol VI, 
p 466 

{ 9 ) Standing Oidei of the House of Loids 22nd May. 1685 and see 
thleslNiANTSANu Children, Vol XVIT.p 47, Parliament, Vol XXI, 

]>p 622 622 

(A) Act of 'Settlement. 1700 (12 A 12 Will 2 . 0 2), s 2 

(i) Naturalization Act, 1870 (23 A 34 Yict c 14), s 7, see title Aliens, 
Vol I,p 314 

{k) Bankruptcy Disqualification Act, 1871 (34 A 35 ^ ict c 50), ss 6 , 
7, 8 A peer who commits an act of bankruptcy may be dealt with under 
the Bankruptcy Act, 1882 (46 A 47 \ict c 62), as though *he had no 
privilege ol Pailiament {ibid, p 124), and see title Bankruptcy and 
Insolvency, Vol 11, pp 12, 88 

(l) Porfoiture A(t, 1870 (33 A 34 Virt c 23), s 2, see title Criminal 
Law and Procedure, Vol JX , pp 428. 429 

(m) IKimsIevdoZe Peerage (1856). 6 H L Cas 058 

(n) Union with Ireland Act, 1800 (39 A 40 Geo 3, c 67), s 1, art 4 ; 
see title Parliament, Vol XXI, p 626 

(o) Beawhamp (Earl) v Madreefield (1872), L R P 0 P 246, 
Pendlethain (Lord) \ Hawaid {ISIZ), h R 9 C P 262 , Bngtol (Marqme) 
y Bedk (1907), 96 L T ‘66, and see title Elections, Vol XII, p 140 
As tp munioipaJ elections, see tbid . p 183 

(p) Ausoq, Law and Cusiom of the Constitution, Vol I. p 124 

< 2 ) Umop Scotland Act, 1706 (6 Anne, c 11), s 1. art 23. 
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the pii\ilegos of poeiage except that of hitting in the House ot 
LoidaO) 

593 A peel IS at all times fiee fioin aiiost m civil cases (s), aiul 
process foi contempt of couit cannot, it seems, be served against 
hira(0 Hence, a peer ought not to be appointed a receivei(a'> 
An oidei of court may, however, be enforced against a peer by 
sequestiation {b) 

Wheio a paity to legal pioceedings desiies to plead piiviloge of 
Parliament, for example, peeiage, he must assert definitely that he 
is a peer, for, if he merely alleges facts on which the juiy may hiul 
that he is a peei, he W'llI be treated as being an oidinaiy peisoii and 
will be estopped by judgment against him fiom setting up his 
peel age (r), and it has been held that, if the peerage is denied by 
the other side, the party pleading poeiage must state in his leply 
liow he claims the dignity (rf) 
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594 In legal pioceedings a peer of Iieland is entitled, if a loul Pesoription in 
of Parliament, to be desciibed by his title of dignity , hut, if he is I'rooeedingn 
not a loidof Parliament, he should be desciibed liy his propei iiamo 
with the addition of his title and dogiee, but without the expression 
“commonly called,” which is only used m the case of courtesy titles 
of sons of dukes, marquesses, viscounts, or earls (c) 


595 A peel who is a plaintiff and out of the juiisdiction must Seuintyfor 
give the usual seenuty foi costs ( f) 

596 A peer indicted for treason oi foloin must be tiied by Ins rnul 
peel 8(c) 

This light IS extended to Scottish peers by the Union witii 
Scotland Act, 1706(//), and to Irish peeis by the Union with Ire¬ 
land Act, 1800 (t), and to peer esses, whethei mairied oi sole, by 
statute (A) 


(j) Ineh Peer’ft Cage (1806), Russ & lly 117 , Robinson v Rolehy 
{IOld) (1803), 8 Vefl 601 

(«) Shrewsbury's {Earl) Case (1610), 9 Co Rep 6 b, 40 b , Foster jf 
Juclson (1616), Hob 62, 61, Cowche v Artmdel [Lord) (1802), S Ens*, 
127 , and see title Parliament, VoI XXI, pp 779, 78U 
(t) Pheasant v Pheasant (1670), 2 Vent 340, but see title Contempt 
ot Court, Atiacument and Committal, Vol VII, p 320, note (m) 

{a) A G V Gee (1813), 2 Ves & li 208 • 

( 6 ) Pheasant v Pheasant, supra , Eyre {Justice) v Shaftsburtf (Coun/esi) 
(1723), 2 P Wms 103, 110 , and, as to sequestration, see title Execu¬ 
tion, Vol XIV , pp 79 ei seq 
(o) Digby V j41ej;an<£er (1832), 9 Bing 412 

(d) Sivrhng {Earl) v Clayton (1832), I Cr & M 241 

(e) B V Graham (1791), 2 Leach, 647 

{/) Aldborough (Lord) v Burton (1834), 2 My & K 401, and, as to 
•econty for costs, see title PRAcriCE and Procedure 

(o) /e. bis equals {B v AudUy (Lord) (1631), 3 State Tr 401) This 
right IS not strictly a privilege, because it is the ordinary right of every sub 
jeet by Magna Cliarta and cannot be waived, and see titles Criminal 
J^Aw AND Procedurf, Vol IX, p 270, Pari iament, Vol. XXI, p 66 J 
\h) 6 Anne, c 11 

(4) 39 & 40 Geo 3. e 67 _ 

(k) Stat (1441 2) 20 Hen 6 , c 9, see title Parliament, Vol XXi., 
663 
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Peers t\lio aie loidsof Pailiamcnt ha\p the pinjlej'e&of meruWfl 
of Pailianitut (/) 

A peel may act as advoiate m civil aud crmiiual causes (m) 

597 Peel esses have the same lights and piivileges, except that 
of Hitting aud voting in Parliament, as peeis, and, although a 
peeress hy niauiage loses such rights and piivilegos if she many a 
(onmionei, a pceiess in her osvn light in the like event retains 
them (n) 

Si d-Sfci 2— Pi&eihiuf 


Tncedencc in 
Fui liaiuent 


598 The piecedento of peers m Pailiainent is legulated hv 
statute (e), iindei which none but the King’s childien can sit on either 
Bide of the cloth of estate (p) in Pailuuient The Lord Chancelloi, 
the Loid Treasuiei, the Lord President of the Council and the Loid 
Pnvy Seal, being of llie degree of h.irons ot Paihainent oi abov'P, sit 
on the left bide of thePailiamentchaiubei above all dukes othei than 
such as shall happen to be the King’s son, hrothei, uncle, nepbevi, 
or hrotlu I's or sister’s sons {q) Aftei the Loid Privy Seal come the 
Cleat Chamberlain the Constable, the Maishal, the Lord Admiral, 
the Grand Master oi Loid Steward and the King’s Chamberlain in 
the Older named (i) If the King’s Chief Seeietaiy is a baron ot 
Pailiament oi a bishop, he takes piecedonce of all haions or bishops 
not holding any of the above-named olhces(s) All dukes, othei 
tliHM those above-mentioned, and all maiquesses, earls, viscounts 
and haions not holding an} of tlie ofliees afoiesaid, take piecedemi 
accoiding to senioiity (0 If, however, the holdeis of the office ot 
Loid Chancelloi, Loid Treasurer, Lord Piesident of the Coiimil, 
Loid Pi ivy Seal, or Chief Seciotaiy are undei the degiee of a baion 
of Pailiament, they sit at the uppei end of a seat in the middle of 
the Pailiament chainhei in the ordei named (a) 

Since tlio Union with Scotland, peers of Scotland take precedence 
next aftoi peeis of England of the same degree (/>) Peeia ot 
Ireland, created before the Unron wrth Ireland, take precedence 
next after peers of Groat Britain of the same degree, if createil 


(J) See title Pakuament, Vol XXI, pp 770 ei seq , 785 ef sea 

(m) See titles BARRisrFRS, Vol II, p 371 , Parliamlm, voI XXI , 
pp 040, note (h), 754, note (h) 

(n) Rutland's {Countess) Case {1605), 6 Co Rep 52 b, Co Litt 10 b. 
Rivets' {Countess) Case (1651), Sty 252, Anon (1076), 1 Vent 298, 
Arion's Case (1603), 4 Co Rep 117 a, compare CowUy {Eatl) v Cawley 
(CounUfS), [lOOlJ A 0 460 and see the text, swpia 

(o) Stat (15J9) 31 Hen 8, o 10, and see title Consiitutional Law, 
Vol VI , pp 455 456 

{«») Stat (1639) 31 Hen 8, c 10, s I 

Iq) Ibid, a 4, aud see title Covstituttonal Law, Vol VII, 
pp 57, 63 As to the plaeen of archbishops and bishops, see titloa Fccte 
‘^ iv'fTiCAL Law, Vol XI, pp 387, 388, 404, Paruvment, Vol XXI, 

p 021 

(y) Stat (1639) 31 Hen 8, c 10, s 5 

(a) Jhtd ,86 

(t) Ibid,, 8 7 The expression m the statute is “ after tlier anncients 
as it hathe ben accustoiiied ” 

(a) Jbtd , a* 8 

{bl Umon With Scotlan<|Act, 1706 (6 Anne, o 11), e 1 art 23 
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Kingdom of the same degiee (r 
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m On failure of the heirs indicated at the ci eation of a peerage 
it becomes extinct (d), 

‘l—Uid/amp 

600 The doctimo ot abevance lelntes not to the oxtmctimi but 
to the doimant PMstence of n peeiage It does not apply to Scottibh 
peeiages (r) and is of lecent oiigin not being known before the 
se\eutepntb, noi fully developed till the nineteenth centuivO) 
It must be distinguished tiom coheiiship, the law .ipplieable to 
which is the common law 

When the ownei of a fief died leaving no mule issue hut nioie 
than one daughter, his land fell to Mich daughteis in eqiiul 
sluiies, tliongh in case of a landed hiiony it was held tliat the 
r'bh'st innat have the tapiit haionuf wlieio seisin was taken foi the 
wliole (</) 

K dignity being impailihlo and all the daughtois having oipi il 
right to it, the peerage light is held to he latent in all the coheiis {/<) 

(c) Union with Iioland A«t ISOO ()9 &, 40 Oeo .1, ( b7), a 1, art ♦ 

(d) KnoUifH' Case (1604), Miirehani’a lt({H)it 464 sub mom L' v 
I’anbury {Earl), Skin ^17, where the Ilouhe ot J>oidM held thiil tlm font 
1 atl of Banbuiy lott no sons, and consequently that the eaildoni bcijainu 
extinct by failure of issue 

(e) Heniet Peerage (latm (1858), L R 2 Se Div^ 258, 3 Maci) 
685 

(/) The law of abeyaiiee, as distin!>uibhod from coluiiship, nud Aist 
enunciated in the aeventfenth lentury, w set foith in tlie lottois i>ateiit 
dated 7th May, 1663, eicatinc Mai^, lountess of Kent, to be JJarorus*. 
JiUcas of Crndwoll, which provided that it at any time after tin dtatli ot 
the said Mary, and in default of heiis male of her "ody, becotten by the 
Karl ot Kent, there should be more persons than on< vvho shall beeoheim gf 
her body, so that the King or his hens might declare whieh ot them shonfil 
have tlie dignity or otherwise, the dignity should bo suspended or extiii 
guished, then, nevertheless, the dignity should not be suspended oi estm 
guished, but should go and be held and eo'oyed from lime to time by ttiuli 
of the said coheirs as by course of descent ’ and tho common law of the 
realm should be inheritable in other entire and indivisible mlmitances as 
namely, an office of honour and publu trust, or a castle for t lie necessary 
defence of the lealm, and the like m ease such tnberitanee hail been given 
and limited to the said eonntess and the heirs of her body by Ihe said < lul 
begotten Except as to the earldom of Cromartic, which was uol thi 
subject of any judicial decision, this doctrine has not iieon applied to any 
dignity other than a barony by writ the point was expressly left open 
m Norfolk (Eaildom) Peerage Claint, fl0O71 A (5 10 

(a) 2 Pollock and Maitland, 272, citing Bract, Vol II, 272 

(a) It was formerly held to revert or be escheated to the fonniam of 
honour, t e , the Crown, but the law was subsequentlv ascertained to be 
that a peerage in coheirs was not extuiguisbed, and that the huvcicigti 
possessed it only so long as coheirship existed, so that if at aiiv future 
time there should be but one heir, the right revived and the dignity was 
said to have been in abeyance {Willoughby de Broke Case (10»0), Cruise, 
Origin of Dirties, p 197 , Collias on Baionws, p 321, Skin 432). 
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PlSERAGFS AND BlONITtB^ 


BftT 6 The King c.in terminate such abeyance in fa\our of one coheii (i). 
Extinction but cannot Riant the dignity to anyone but a coheir {k) 
orSuipen* olluo ol honoiii 1*1 not inherited In anA one coheir but 

uonof remains Ae>Ud in all the coheiis, who must yeifoim anv dut> 
Peerage. (,„ the lionoiir h} deputi approved by the Soveieign (ll 

Abeynnoe 601 Abeyiuuo may aiise from the disqualification of the heir 
anungou Thus, when the heu to a peerage is an alien, the light to a wiit 

ot Hiimnions does not descend, but remains dormant until such 
time as the disquahlieation is lemovcd (w) 

i,ai>He<»f 602 Lapse ot time, if satisfactoiily explained, is no bai to a 

il.um to a peeiuge(»), but may give use to .1 pieaumption ngaiiiM 
the 1 ight of tlie olamiant (e) 

'si 1 Sm 3 _ jihii/er 

603 If the holdei of a peeiage succeeds to the Ciown, the 
dignity merges in the Clown and c,iu only he leiived or le-cioated 
by grant(/O 

A hell on V by wut does not meigo 111 a subsequent earldom (q) 


(t) Com Dig, tit Dignity (C‘I) title CoxSsriiuriONxt Law, V ol VI, 
p 457 , and see, lurtlici, pp 276, 278, pokt 

(A) Tins powii 111 till* Sovneign v\as < xercised frequently in the nine 
tcenth oentuiy in icspect of abey aiu< s of long dination, uoiueof the instances 
being remnikablo 

(/) S ('0 the chums to the olfico ot Lord Gieat Chamberlain (1902), 
Wollaston, Coiouation Claims, pp 296, 301, J02 , see also (1625), Collins, 
Prae 173 (when', upon the death of the !< arl ot Oxford, leaving daughters 
and no male issue, it was leported to the King by the judges that his 
baionies reverted to the Crown to dispose of (he Kine s measure and that 
the office of Gieat Chamberlain went to his heu at law) Kevertheloss, the 
ilouse of Loids leoeutly rtsolved that the eldest coheir was entitled to the 
Baiony ot Luoas (Minutes of Proceeduigs before the Committee for 
Privileges, 1907), and see note (/), p 27J nnie 

(m) Newburgh's {Etnldom) Case (1830), Minutes of Evidence before the 
Committee foi Privileges It was at one time held by the House of Loids 
that a Scottish peer was disqualified under the Union with bcotland Act, 
1706 (6 Anne, c II), fiom being created a peer of the United Kingdom 
{Queemberry’b {Duke) Case (1720), 1 P Wins 682, Binndon's {Duke) Case 
(1711), Lords’ Journals, Vol XIX , p 396) This decision has been reversed 
{Brandon’s {Duke) Case (1782). Lords’ Journals, Vol XXXVI, p 616b) 
As (o the effect of bankruptcy on a peer, see title Bankruptcy and 
iNbOLVENCT, Vol II, p 88, note {s) , and as to the effect of a conviction 
foi ielony, see title Criminal Lxw and Procedukf, Vol IX, p 429, 
and see ji 270 ante 

(»1 Com Dig . tit Dignity (E) Bastings Peerage (1841), 8 Cl & Fm 
144, 16*1—165, Fiiswalter 1‘eerune (1844), 10 Cl & Fm 946, 957 
fel De WahuH Claim (1892), Minutes of Evidence before the Committee 
for Pnvileges 

{p) bee Oranmoie’s {lord) Claim (1836), 2 H L Cas 910. compart 
Buekhursl Peerage (1876), 2 App Cas 1, per Lord Cairns, L C , at 
p 28 The efleot of the King beroming coheir to a barony by wnt m 
abeyance has never been argued As to the tities of the Crown, see title 
CoNSTitOTiONAL Law, Vol Vl, p 360 Merger might arise if the Sovereign 
tarnunated the abeyauoe m his own favour, and see the text, mipra 
{q) iSoM Barony (1666), CoUins on Baronies, p 261, Grey of RuBiyn 
Barony fl640), CoiUns on Baronies, p 19S , and see title CoNSTnrvnOKAli 
Law, Vol Vl, p 457, • 
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SlTB-SjECr 4 — Jie»ty»(ttum and Sitrrtador 

604 A peei of England cannot surrender, lesign (»), or 
(>\tingui8h his dignity by fine, grant, oi any other convey ance to 
the King (a) 

A Scottish peer could lesign his dignit> into the hands of the 
Ivmg in order to extinguish it, oi, i^luch was usual, lesigu foi a 
novodamw altering the couise of descent (1;). 

SuB-StcT 6 —Fot fetlm r 

605 Foifeiture of all civil rights follows upon attamdei ((') 
Dignities held by the attainted peison, oi to which any jiorson 
(laimmg thiough him becomes hoir, escheat to the Ciown and the 
Wood of the attainted person is “ coiiupted,” so that he cannot 
''Ubsequently inheiit, noi tiansmit to his hens the capacity to 
inherit, any dignity (d) 

The barony of an attainted person is not pieseuod by Ins son 
hiving been summoned to raihaincnt in his fathei’s huiony jiiioi 
to the attainder (c) 

If, however, an attainted pois'tn dies without issue Iw'foie hocom- 
mg hen to a dignity, the succession to the dignity is not ullected {/), 

(r) yo)folL (Eaildom) I'eeiaqe Claim, 11907] A 0 10 Before the 
hLventeeiith century it was supposed that a peer had pow< r to suiieiider or 
u'fiign, and inaiiv earls did m fact purport to do so 

(rt) E V P«>fccc/r (1660), Show Purl t’as 1,5. Com Dig, tit Dignity 

(I-*) 

(ft) The power seems to have been abolwUed by the Union with Scotland 
Act, 1706 (6 Anne c 11) 

(fl) CJommon law conviction of ticaaun or felony, followed by Hentenoe of 
death, involved attainder Persons can also be attainted bv Act ot Pailui 
inent, even after death (4 B1 Com 3^0 , Co Litt 200 b , Chittv, (Timinsj 
Law, p 723 ) as to Bills of Attainder, see title Coitbis, Vol IX , 
]) 20 , and see titles Constiiutiosal Law, y ol VI, p 467 , Pabliambn r, 
yol XXI. p 727 

(d) 2 BI Com 253 , 4 B1 Com J80 Chitty, (iiinindl Law, pp 726 
f{ neq 

(e) Motiiaouie and Montlieimii Peetngee (1874), I R 7 II L dOO, firt 

Lord Cairns, L C , at p 315, jtcr Loid IlAiiibBLis'i , 0 p dlB » 

(/) Perth Earldom (1848), 2 H L Cas 865, and soe the SoidheKl 
LarMom (1848), 2 H L Cas 008 For cvample, li A has thiec soU'. 
B , C , and D , the Une of B lemains pure, the line of C becomes coirupt 
thiough attainder of a descendant, and the Une ol D remainiii pure Tne 
issue of B and C become extinct, and the dow^endant ot D l)c< omes heir 
of ihe person ennobled If in fact aiiv dcwiridant of C bwame heir, 
all the descendants of D are barred The chief aiithonty foi this stdte 
ment of the law is the Atrlie Earldom (1813), Parhamentdry Pajicis, and 
1 luise, Ongin of Dignities, p 131 The judges were sent tor and delivered 
thciT unanimous opinion in the House of Loids by the moutli of the 
Lord Chief Justice of the Common Pleas on 2nd June, 1818 They luld 
that an estate tail is not protected from forfeiture by the statute 
T>e Donis Condtttonalibus (Statute of yVestminster JT (1285) 13 
Edw 1, 0 1) they discussed cases m Dyer, p 115 (£ v Urueey 
(1596), Cro ]Ehr 619, Sheffeild {Lord) v EaUliffe (1616), Hob 3*14, 
Lx. Ch ) and the opinion of Lord Gilbekt, C B , as author of the title 
“ Leases ” lu Bacon’s Abndgement, who asserted that the donee of an estate 
tail holds by homage, fealty etc If a peerage u held by homage and 
fealty, as the ceremony ot the Coionation indicates, the argument m perhaps 
irie^tible In the 'A^rlie Earldom, eupra, the claimant consequently 
faded, and Bubseqjiently obtained an Act of Parliament reversing the 





tiou and 
surreuder 


forfeiture 
I oiisi>quunt OQ 
attuinder 


VVlifn succis* 
Hioii or 
Mub<«e(|uput 
limitation 
uuallootKl 



276 


Peerages akd Dignities. 


SroT C. 
Extinction 
or Saspen 
Sion of 
Peerage. 


Forfeituie 

without 

attaiiKlur 


Jtestitiitiou 
bl blood 


Dcpilvuliou 


nor is tbe inhenUnce of a dignity under a special remainder barred 
by the ail<inidm of an heir under tbe prior limitation ((/) 

On the attainder of one coheir to a barony in abeyance, the 
dignity does not escheat to the Ciown , the title of the other coheu 
01 coheu 8 18 not affected (h). 

606 Forfeituie without attainder has been imposed by Act of 
Parliament (o, and no judgment can cause attaindei oi coiiuptioii 
of blood foi foiteiture or escheat except judgment of outlawry (/I) 

607 The eflect of an attainder can only be removed by statute, 
which, in the case of attainder by Act of Pailiament, takes the foini 
of a lepealing Act Restitution of blood does not levive a forfeited 
dignit\ [t does, howevei, enable the attainted person or his heus 
bubht(|uenll> to inherit a dignity (i) 

f^uu-Sccl 6 —Ihprioatwn 

608 No peel can be depnved of peerage except by Act of 

Pailiament (in) 


attaindei of the peeiage and thus succeeded to the dignity It will be 
observed, therefore, that the law ot forfeiture as applicable to digmlies has 
b» (*n extremely doubtful, and that although it is considered settled by aulho 
Illy of the Atilie Earldom (1813) (the dignity being Scottish, and brought 
within tlie law of England only by the Union with Scotland Act, 170(» 
(0 Anno, 0 11), yet the decision rests on the supposition that the law of 
dignities follows that ot laud held iii chief of the Crown It is aNo 
worthy ol note that the earldom of Anlie was limited to “ heirs male,” 
which limitation—it ‘ hens male of the body ” is not implied—^would be 
void (sec p 268, ante), and none of the authoniies quoted would apply 
eompaie the Feiien (Elarl) Attainder (1160), 2 Eden, 373 , Third Beport 
on tlie Dignity of a Pcei of the Realm, p 54, on the question whether 
attainder For felony has the same effect as attainder foi treason, and the 
facts ot the Athol Case (1813), Cruise, Origin of Dignities, 2nd ed , p 192 
p.xificularly in lelation to the barony of Strange, see also the/Jenre 
Baromj (16(15), and otheis, cited m Palmer, Peerage Law in England, 
pp 197—199 

(q) By the terms of the giant, enjoyment by the second grantee is made 
tS depend on a tutuie event Both cieatious are emanations of the same 
loyal preiogative, perfectlj' distinct and independent ot each other 
therefoie, tlie forfeitme of the first by tieason does not pievent the 
Mcoud fioiii ansing and taking effect at tbe time appointed (Somersel'e 
{D^iikcdom) Catic, Thud Report on tbe Dignity of a Peer of tbe Realm, 
p 56) 

(ft) Biane Peenige (1839), 0 Cl Em 757 , Camoifu Peerage (1839), 
6 Cl Af Fm 789 Beaumont Peerage (1840), 6 Cl & Fin 868 As to 
alieyanne, see p 273, ante 

(t) Rtat (1634) 26 Hen 8, c 13 (now repealed) 

(ji) Forfeiture Act, 1870 (33 A 84 Vict c 23), s 1 Tbe provision is not 
retrospective, and all tbe autlionties applicable to peerage apply to tbe 
previous period, see, fuitber, title Criminal Law and PfiocEDtTKi, 
Voi IX , pp 428 et aeq , and see title Constitutional Law, Vol VI, 
p 467 A judgment of outlawry standing m tbe way of a claim to a 
dormant barony, tboii^ clearly eiToneous, cannot be overlooked, but must 
be reversed (Wharton Peerage (1846), 12 Cl & Fm 296) 

(t) Montaeute and Mohthermer Peeraga (187 i),'L R 7H L 306 
(m) Com Dig, tit Dignity (E), lrate7/oni’« (Earh Claim (1832), 0 
Cl & Fm 133, title Constitutional Law, Vol VI, p 457 
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Sfcr 7. —ClaimH to l\iia<j^ 

Si D *^L( r 1 —JuuMlnthm 

609 Tlie boiK o{ the Loids Spiiitaal and Teuipouil is an entity 
.libtinct from any House of Pailiaraeiit 

Jurisdiction to determine a claim to a dignity exists only in the 
Sovereign, and can be delegated bv him only, and has in fact been 
delegated by him at vaiious periods to different authoiities, such 
ns the Lord Stewaid of England and the Couit of the Maishal(o) 
V question of dignity oi honoui cannot be tiied by a couit of 
law (p) 

610 The 3 uiisdiction of the House of Lords is confanod to 
claims to the light to vote theie (q) 

'J’he House of Loids claims to have an inheieiit light to deudo 
claims to Scottish and Irish peeiages upon the ground that the 
l.clition IS in fact a claim by the petitionei to be plated on a 
u'gistei of voteis who elect membeis of the House (/) 


(rt) There are peisona in poshession of dignilii'i both o(cIcxiustKal ami 
lav, who aie not pceis of Parliauient, but are, il w ap])iehendt,d, loidu ot 
t)ic lealm Bishops and prelates, baions bv tenure, if an\, are e\ain])Ie-. 
loi tbo occupants ol aucieiit episcopal soc«s aie to some extcMit disquulilud, 
ind a baion by tonme could i hum no wiit ol numinous to tJie House oi 
Isolds 'J’hey may nevertheless be lords spnitual oi tonipcnal It is (o 
be obuerved, also, that the pioclamatiou of a ntw SoveicMgu oinauatcs fiom 
the loids spiiiiual and temporal taking such advice as thev tliiiik propoi, 
no ietc*rence to cuthcr House ot Parhaincut appealing in the foini used 
fce title CONSliTUTioNAr Law, Vol VI , p 126 Tlio ougiiial tliuuy ot 
monarchy la to this extent preserved The subject is om not easilv 
defined, and if the distinction la well founded it affects the cjuc^tion ot 
jurisdiction , but see title Pariiambnt, Vol XXI, pp 619 H neq 
(o) See title Couets, Vol IX, pp 26. 116 Of trials iii the Omit of 
tlie Marshal in the seventeenth century, there aie many recoids pu'scncii 
at the College ot Arms see p 288, post 
ip) Cowley {Eial) V Cowlcu (Countese), [l*)0l] A (' 4>n 
iij) This IS cvidcniced b> the passing and repealin' oi a Standing tiidcr 
(now obsolete) to compel "pceis on first sitting in Pai iauient to hand in ^ 
pedigree showing the position of heirs to their digmties The Liiil of 
Bcikeleymade use of this older to hand in a pedigiee showingliis eldc hi son 
Ui lie legitiTuate, thus laismg a question which the peeis, without ic foie ncc 
tiom the Crown, had appaienlly no juiisdiction to liy The standing 
Older was, piobably toi tins reason, lepealed’ It is not evident that lh< 
question raised by the Lari ot Beikoley could bayc^ been tried in aiiv conn 
befc,re a light m someone had emerged In/’ v (1694), 1 Ld Rayni 

10, Holt, C J, held that the question whether the person beloir tlie 
couit was, OI was not, earl was witbin his jiinsdu turn, and, contrtrv to 
the opinion of the House of Lords, he fiuashcd an indictnient foi leloriy, 
because the person cbaigod was desenbea as Ch.irlcs Ivnollys, whcucas bo 
ought to have been described as Eail of Banbuiy, and tins afler the 
House of JiOrds had refused the claim of the person charged to be tried 
a> a peer (Report of the Attorney General, i> 42, printed with the Minute s 
of Evidence before the Committee for Privileges) 
ir) See Waterford's (Earl) Clatm (1832), 6 01 & Fin 133 This as-cerlion 
has never Wn made where the claimant has petitioned the King, bntin tho 
■years 1790-1793 certain persons claiming peerages voted at an elcdion of 
^cottwh peers, and the House summoned them to establish thiir right on 
a petition of a defeated candidate who desired that tho wtum might be 
altered The evidence m these claims was pimted, probably tho fiist 
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PbE&AOES itlTD Diohities 

Pei softs cldiniing to vote as Irish peers petition the House of Lords 
that their nauies may be entered on the Boll of Insh Peers («) 

SuB^Ssn 2-^Ptotedure and Lttdence 

611 A claim to peeiage is initiated by petition to the Sovereign 
The claimant mubt state the cieation of the dignity, and the 
steps by which the right has devolved upon him (a) 

612 In the case of a jieeiage of England, Gieat Britain, or the 
Tinted Kingdom, the pia-vei of the petition is that a wiit of 
buininons to Piuliament maybe issued to the petitioner In the 
case of a peeiage ot Scotland oi Iieland, which is alieady on the 
Boll of Scottish 01 lush peeis, the piajei is that the petitionei 
may be admitted to \ote at the election of lepiesentative peers If 
the jieciage is not on the Boll, a jnajei that the jieerage may be 
placed on the Boll is included 

If a baionv is in abeiance, the petition pia\s that the Soveieign 
maybe jileased to teimimilethoabe\aiiceinfa^oul of the petitioner 
In that lase the only question is whetliei or not the petitioner is a 
eohen to the hiiiony, the teiraiiiation ot the abeyance being a 
inattei of fn\oui ami not of light 

A meio statement of the alleged right by the claimant is not 
enough {h) 

The petition is sent to the Setret.iiy of Slate for the Home 
Bepaituient, who leteis it to the law olhiors of the Ciown(e) 

The law othceis may lepoit the claim proved and lecommend a 
wilt to be issued, but it is more usual to lepoit that the claim is one 
Jit to be leteired to the House of Loids The Secretaiy of State 
then jiiesents it to the Sovereign, by whom it is invaiiably, though 
not necessarily, lefeiied to the House of Loids, vho lefer it to the 
Tominitlee foi Piivileges (d) The House oi Committee tbeieupon 
.qipoint a dav on vhich to heai the claimant or his counsel, and the 


(xidston of puiiJiiig—llie })apcrs <ne M>iy lait As to the election of 
Siotlifih and Iiisli repiescutatne peeis, bee title Pakli tMENT, Vol XXI, 
pp 625 it seq 

(n) hmh petitions are by Standing Oideis reiened to the Loixl 
I’Jiamolloi of Giedt Biitain, whose report is usually adopted, see title 
Parlumem, Vol XXI , p 627, note («) In cdses of difficulty or doubt 
the liOid Chancellor lecominends reference to the (Committee for Pnvilegea, 
see i6id , p 641 For cases whcio the clauu has already been dealt witli 
by a nmiiuittoc ot the lush peers, see lloscommon'f (Earl) Clatm (1828), C 
t’l &. Fin 07 Wateirford's (h,arl) OUitm (1802), 6 Cl & Pm 133 

(h) The Standing Ciders requiie the claimant to hand in a printed ease, 
sfahrig preeiaely the creation and limitation of the dignity and the steps 
by w'bu h tlic right has descended, and this in the form ot separate para- 
giaplis, the jelative documents being stated with each paragraph, and 
usually pnnted in cfUnw m an appendix to the case Tne pnntcd case 
must be on the table of the House for a period defined m the Standing 
< irders These rary troin time to tune and must be ascertained Compare 
title P4»tlAME\T, Vol XXI, pp 622, 623, 627 

(b) Jlunily Peeiaqe (1838), 6 Cl & Fm 340 As to the case nr hen the 
light of ^e claimant’s piedccessor in the peerage is admitted, see title 
Parli^mekt, Vol XXI, p 622 

(c) JiUclkwii Peerage (1876), 2 App Cas 1,17 

{d) This Committee as af'th© whf'le House, set title PvnuBEM 
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law officers of the Crown appear noiniuallj ui opposition, and more 
especially to advise the House or Committee when asked (t) lu a 
proper case the Committee mav nsbijm counsel to take up a ca-ve 
where the claimant is prevented lick of means( f) 

The Committee may m proper cases heai pernons who aie nut 
claimants, but appear to be concei ned {</) 

It 18 the duty of the Committee to consider the elTcct of any 
clause m a patent in the case leferred to 


»m t 



h s 


613 The admissibility of evidence in a peeiage claim is eiduelv Kudema 
within the jurisdiction of the Committee heat nip; the claim, and the 
Committee is not hound hv any decision of its piedocessors v), even 
in cases where the limitations in the patents aie evactly sunilai (1), AaminRiiuiiti. 
nor by any lules of ev idence prevailing ni the civil couits(/) 


614 In all peernge claims evidence of cieation, desci'id, and Evidence of 
extinction of nearer hens must be piovod , and in addition, in a 
(burn to be declared colieii to a baionv m al)e 3 anee, the poisons 
\vho aie the othei cohens must, so fai as ifc is known, lie slated. 


Vol XXI , p (141 It IS not acourt of KHoiil (SCO title CiitllvTs, Vol JX, 
p t)), and IS not tiound by its own decisions «i by those of nny olliei 
louit (Devon't) [Etnl) ( orp (1831), 2 Dow A- (d 200 IVdb* Claini of 
J*enage (I860), L it 4 II L 126), and aco tlie ti\(, tw/za 

(c) As to counsel for the claimant becoming a law olUoer of tlio Ciown 
during the hearing sec Tmcy/Vroyc (1843), 10 I'l & Fin IM, 
iVemjfe(1845), 12 Cl & Fin 295 Sheunburif Pennge (1858), 7 JI b Cas I . 
Fermoy Veemge Ckum (1836), 0 11 L Cas 71(1 

(f) Roatommon'e (luirl) ('lunn (1828), 6 Cl At Fin 97 

(g) M«nc J‘eerage (1835), 5 Cl & Fin 23, lirai/c Peemge (1839), 6 
Cl & Fin 757 Shrewsbury Fennqe, supra, coinpaio HeiUleti I’enaqi 
(1861), 8 H L ('us 21 

(h) Bud hunt Feel age (1816), 2 App Cas 1 

(t) VauT Feeiage (1837), 5 Cl 6i Fin 52(), 541 , liuiyr Feeruqe (18\0), 
6 Cl A’- Fm 757, 766, and see Latymei Feexige (1912), Times, 16Ui .fiily, 
per Lord IIalsbury 

(k) Wtlles (laim of Feerage, supra , compare Oonouqhmore Veerage 
(1853), 3 II L Cas 822, IlnnUg Ftnage (1838), 5 Cl &, Fiii 349 'I ho 
following have been tendered in evidence in vainms coses and have 
been received or rejected iw cording to the circumstances —piivatc Acts 
of Parhament (Wharton Feerage, supra, Shrewsbury Peeraefe, supia) , 
copies of inscriptions no longer legible (tbul, at p 27), iiisi riptions 
on tombs m ohurobes (ifud , at p 22), s1a4(^onts m wills as to jiedigrio 
(litd ), incomplete documents and records (wid ,at p 32 , Slane Feerage 
sapta, Crawford and Lindsay Peeiages (1848), 2 H L Cas ^ 534 , 
and compaie Vaux Peerage, supra), coat of arms in St (leoige’s (diaptl, 
tVindsor (Berkeley Peerage, supra, eA, p 37 Shrewsbury Pei rage, supra), 
records from the Heralds’ College (Vaux Peerage, supra, at pp 541, 544 , 
Tracy Peerage, supra, at p 157 , Shrewsbury Peeraiqe, supia, at pp 24. 
31, ,33) As to proof of handwntmg, see FitewaUer Peeiaae (1843), 16 
<’l & Fin 193, Shrewsbury Peerage, supra , and see, further, tith' 
Rvidfncf, Vol XIII, pp 560, 661 In Fanfax Peerage, [1908] W N 
226, a predecessor of tue claimant having made out ms claim m 
1800, the claimant produced m evidence the testimony of relatives, an 
old family Bible, and monumental mscnptiona (there bemg no early rtcoid 
of births, deaths, and mamagea m Virgima, USA, where the family 
had settled smoe 1750, and moat of the records having been dosiroved 
by the Northern Army during the American Civil War), and the Com¬ 
mittee accepted secondary evidence m snpport of the claim to the barony, 

(l) Shrewsbury Peerage, supra, at pp. 15, 16. 
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^ ahd theii pidi^ioo proved(m), and it must’be piovcd that they 
Claims to luive all been su\(d with iiutiee of the < laim (>?) 

Peerage fQ prove the creation of the dignity the claimant must pio- 
diice the instiument of creation, or, if it cannot be found, the 
onrohnent(^'), or give such evidence as the House requires (p) 

III the CMSf of baioniea by writ, the claimant must produce fiom 
llie Close Rolls (g'l the record of the writ of summons and proof of 
sitting from the iouinals of the House of Loidsfi') In cases beloio 
the dates of existing Journals (s\ he must pioxe b\ lecoid that the 
.vnceslor took p.nt in some pioceeding which necessitated his 
])iesence(rt) This is sullicientU pioNod h’^ exidence that a 
jwuticnlfu peel was appointed to do some act, lioar some appeal, oi 
be .1 member of some commission (h) 

F\idenfoof 616 The olaiuiant must proxo descent fiom the oiigniril 
<i( cent gianti'O W'lLlim the oirginal limitation (i), except in piOMtig a 

(m) Jiiaye Peerage 0 Cl iSu I'lu 757 Strict proot of the peditcne 

ol (oluirs IS not iii''I’'1m 1 on where concliiMve proof is impossible, ms 
Jhnye I’eeiiKfe, i>iipi(i ]''ilzwaltn Piaage {IHAi), Id i \ rV Fm 945 

(«) I'ttMj’ Penuge (IS37), 5 t'l dC Fin 526 Ptiayt Ptemge, hii}nti 
ni p 780, notice l)\ post lias txH n In Id mt*n(Iici< nt (( amay^l'uuigi (1830) 
6 U & Fin 780, 701) 

(o) Ttatg Peeiage (184*3), lU Cl c\c 1 in 151 , m*o p 278, ante 

(p) In the case of ancient dignities, the iiintruiiunt of cication is usually 
lost, blit some act may be on reeord which implies cieation , see the Crate 
fold and Litulsay Peerages (1848), 2 H L Cas 5 34, where the proof accepted 
in the claim to the earldom of Ciawford was an entry in the Lord 'I'reasnrer’a 
accounts of the expense of creating that dignity and two royal Dukedoms 
HI Pailidinent As to pioof hy circiimbtaiitial evidence, see also Mar 
Peunge (1875), 1 App Cas 1 Statements by chiomcleis and conteiii 
])oiaiy historians are not admissible as evidenoe of cieation (FciMa' Peerage, 
iiipra) In all sm h cases tl e existence of the dignity is abundantly proi ed 
by leiords, and it is meiely its oiigin which leqmred to be established, 
compaie also Perth Patldom (1848), 2 II L Cas 863 The Committee mav 
aetep*^ an examined lopy coming from proper custody, in tho absence ot 
the oiigiual lefteis patent {Lanehbotough's {Earl) Claim (1848), 1 II L Cas 
510, n Saye and Sele Barony (1848), 1 II L Cas 507 , and compaic 
JIunily Peetage (1838), 5 Cl & Fin 340), and the limitations of the 
peerage maybe proved from tho .loiirnais of the House of Lords (Sage 
and Sele Barony, mpia Se Dufferm and ( kmeboye {Lord) (1837) 4 
Cl Fm 668) As to the pie’,ninphon where no evidence of the liinita 
lions IS to bo found, see p 268 ante It is, however, always nei’essaiy 
1o piove that every possible eOoit has been made to find the missing mstru- 
nienf, and the poisons employed in tho search are necessary witnesses 

{q) See Palgrave’s railianientary Wnts It the Close Boll is lost tlie 
wilt may be pioved by other evideiue 

(i) See title Pakhavient, Vol XXI , p 6.31 

(s) There are no Lords’ Joorn ils befor«’ the time of Henry VIII , see 
I aiw Pee)age, suinra As to proof of sitting, where there are no Lords 
Jouinnls m existence, see Stone Peerage (1835), 6 Cl &- Fm 23 

(a) What constitutes a proceedmg m Parliament may be a matter of 
lugument , see Hastings Peerage (1841), 8 Cl & Fin 144, 150, 151, 160— 
162 Cruise, Origin ot Dignities, p 188 

(b) Botetourt Case (1764), Palmer, Peerage Law m England, p 46 (the 
roll of 60 Edw 3, showing John, Lord Botetourt, to have been a mam 
pernor of Parbament, allowed as proof of sitting) In Mon bray Peerage 

(1877), Minutes of Evidence of Proceedings before the Committee foi 
Piivileges a statement or reeital in letters p\tent describing the patentee 
as Baron Mowbiay was admitted to prove termmation of an aheymee. 

(c) tripy de Rnthijn Case ^040), Colima on Baronies, p 256, 



Part I —Peerage. 

(laim to a baronj which, although revived after being previously Suer* 7. 
m abeyance, is again in abe}ance, when it is Bufhcient to piove 
tlescent from the holdei in whose favour it was last revived (>{) 

If it has happened that the peoiage, vahdlv created, has ceased 
to t-^ist or its extinction in law can bo aigned, the Committee mav 
bear the aigument and decide the question whether theie is a 
ilignity capable of being claimed befoio allowing any evidence of 
jM'digiee to be adduced (.<) 

616 Declaiutions by Ii\ing(/) poisons as to pedigioo aro nedamtioni 
iitlmisBibJe in peeiage claims qtiaiititm laUant When niadobv neai ■'''to pedigico 
jelutions, they aie al\va> s admitted {tf). Any declaration made inmt pcuon”* 

hli m viotam may be lejected (li) 

A peei may give evidence and subheqnently paiticipate in the 
judgment in the same casetO 

Itesoit may be had to an action to peipotuate testimony (/i) But 
Ibis couise should not be adojited vvheiu tbeioal quebtion in dispute 
(an be determined at once by other pioceedings (/), for example, to 
obtain a dtclaiation of legitimaev («i) 

617 Whole the letters patent oiealing a baiony aie lost the liocumeniftiy 

(leation may l»e pioved by pioof of buuiinons and sitting00 evidence 

Documents in public custodv aro piovid b> ceitihoil copies as 
in oidinaiy legal proceedings (o) Otliei doiuments must bo pioved 
1 ' pioductioii of the ouginal fioin piopei cubtody(/)) 

b?) bilzaaKet Peerage 10 I'l Viii OK) 

\i) This lUiiy hdi»i)in m <ah('H ot altaiiidii (^ec (lie Soulheiik Karldum 
Obl8) 2 11 L (.'as 008), and the jiowar was .ilso < \( uii-oil iii the ilfontroM 
I’ioaqe C'/atm.butthe procedure ol allowing a cluiinant <o prove lim right 
fcubiect to attainder or other obstacle has been inoie olten ndopUd 

Iy) As to dcdaraiions l)y deceased ptisons sie title Lvidinci, 

^ (d XIII , i>p 489 ef tieq A written dedaiation bv a dec«used pdHoii is 
Mtt ahvavs aidinibMble (Berhleif Peerage (’afie (Jbll), 4 (Janij) 401 , and 
4 "inpaie ib'/trewstwri//‘eera^e (1868), 7 II L ('as 1) 

UjT) See, as to htateinenth byiemole ndatlon^, The Hmilhi J'feiage {\S]b), 

I il &-Fin 1(4'), laiidMiy Peerage Ca^e (1877), Mui nth ol 1 viddu* oi 
I'loeepdings Iw^lojo the Commitlot fui Piivihgo'* , 

ill) bee title 1 mdlvoi!,, \ol Xlll , p 480 In tli< imiandnh t’aue 
/IS78), Minutes ot Evulenee ol rioeetdings bdoM' ilie ( oniinitler foi 
I’l \lieges a pnnled case was admitted to piove tfiat a pi(ligie< alleged to 
(OHIO horn the (.haitci dicst was in iiality piipired poeihbia motaai , n (0 
iltf Deikcley Peerage Vase, «IIpra, blane Peetage'(l'6A'>) '>(’1 &,Fin 
(() It V Fiu Pojilsh Lords {U)8b),l IT 1218,14.78, Jt v MhuIih- 
luld (Earl) (1720), 18 btate Tr 787 

\k) R S C, 1883,Ord 37 r 35, see title LijCiiY Vol Xlll.pp 47,48 

(1) IFerf V ilitcA-itMe (Aord), 119031 2 (Jh 778, (' A 

(la) Under the Legitimacy Deolaiation Act, 1858 ('21 A. 22 ^ at c 91), 

K't title BASXAEiiy, Vol II, pp 433, 434, and bcc p 282, post 
<n) See p 265, ante, Hastings Peerage (1841), 8 Cl A Fin 144, 150, 

151 

(o) Standing Orders of the House of Lords (Publics Uiisincss), 1902, 
bu 87, as amended 6th Maich, 1902, Journals of the House ui Lords, 

1902, Vol. CXXXIV, p 96 As to the proof of wills prior to 1700, see tho 
PitgwtilierPeerage, supra, sAp 952, and seeiiheShrowsbuiy Peeiage, supra , 
as to French marriage registers, see the Perth Earldom (1848), 2 H L Cas 
866, as to the general rules tor proof of records, see title PiViiiBbc l, 

Vol XIII, pp 517 etseq , x i ^ 

(p) ?roper custody in the case of pnvatc 4ocunicute is the diaitcr che»| 
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A document not coming from out of proper custody is pimA facie 
inadmissible, and its condition as a ground for admission may be 
open to argument, as, for eKample, whether it is complete in respect 
of matter, biguatuie or seal, and free fiom alteration oi erasure 

Reports of ]uojeeding8 on other claims are not evidence (a), but 
niiiv 1)6 used toi convenience and to assist the Committee {b), and 
lt‘,ut to lepnut the evidence is sometimes guen 

618 Qucrttioiib us to legitimacy fiequentlv aiise in connection 
with claims to peerages In such cases the oidinaiy law as to 
Icgitmuu V in iclation to succession to land and the effect of domicil 
theieon applies (() 

The status of legitimate oi lawful hen may be questioned in 
lespect ol an anccitor, but has usually aiisen in lespect of the 
cluunant hnusi'lt at the instance of a countei-claimant oi the 
Clown (d) 

In such cases the pli>bic*al fact of incoinpetencv or of non- 
ac'cohh (f) 01 of non-genciiiting access, as the case may be, may 
always be fully pioved by means of such legal evidence as is 
htiictlv adniibbihlo in eveiy otbei case in which it is necessaiy, by 
the law of England, that a physical fact be proved (t) 


of liu* family, or of the picscnt poPbtssor of estates acquiied fiom an 
ancestor of the claimant, see the (Jamoya Peerage (1839), 0 C’l & Fin 789, 
HOI and see the CAondos/'eerai/c (1802), Brydg(» Rcpoit, The l)e Bos 
Peerage (1804), Minutes of Kvidwiee of Pioceedings before the Committee 
loi I’m ilcges All old attested copy of a deed coming from pioper custody 
may be admissible {ViizmtHer Peerage (1843), 10 Cl & Fin 946, 963) An 
msciiptioii on n iioitiait in proper custody lias been reeeiyed in cyidcnce 
(('amaya J’eaag*. aupta, at pp 801, 802, see, lurthcr, title EvII>E^Cl,, 
Vol XIn , pp .605, 612 d aeq ) 

(a) Bethehg Peerage (1861), b H E Cas 21, 37 

(b) Ibtd , at p 36, Beaumont Penaqe (1840), 6 Cl A/ Fin 868, 871 , 
Biage Peonge (1839), 6 ('1 & Fm 767, 766 

(<) No titles Bvsicrdv, Vol JI , pp 426, 437, CoNiriOT ot Lvw'«-, 
A ol A 1 pp J82 ft aeq, 2,>2 et seg, 272 et aeq Husband and Win-, 
Vo! \Vl,pp 218 (t aeq , p 283, 7 >oi>t The liability of a peer to attend 
la P.uliaiiieiit when his juosence is icqiured does not preyent him tiom 
.leqiiiiutg a foreign domic il (/irtwiilton V Dallaa {1815) 1 Ch D 257) 

(d) Banbing J’eeiaqe Caae (1811), 1 Sim Ac bt 153, fully leported in 
XkoIhs 'i'leatise on Adulterine Bastaidy (1830), p 182 For a caae w heie 
,1 (I iiiiiHiit biought a petition in the Probate Dimsiod of the High Couit ot 
liustico under the Legitimacy Declaration Act, 1868 (21 & 22 Vict e 93). 
M 4, 11, see Bnrkmlle-Weat v A-(7, [1*^10] P 143 and see titles 
I’.iMCRDY, \ol 11, pp 431, 434 , Equity, Vol Xlll, pp 45, 46 
VMietlur a ehumant can establish bis status as lawful heir to a peerage, 
when Uis latbei oi ancestor has contracted a murnage myohd by tne 
law ot f ugland but valid in the conntiy of domicil, has not yet 
If'eti » decided in a petuago claim Smsex Peerage (1844), 11 01 & Fin 
ss, IS not strictly roleyaht on this point In that ease the Duke of 
.^us^ex was raaiiied to Lady Augusta Miiriay validly by the law of Rome 
though the paities were not domiciled m Rome, but the marriage wa-s 
invalid under the Royal Marnagos Act, 1772 (12 Ooo 3, c 11), a 1, see 
title Conhiitutional Law, Vol V’’! , pp 370, 371 

(c) Bane and Sele Barony (1848), 1 If L Cas 607 

Banhury Peerage Caae, supra, Mmntee of Evidence of Proceedings 
before the Committee for Pnnlegea, 269 Impotency and impoaffibihty 
of access were formerly the only aUegationa which could rebut tie 
presumption ^'fater eat nwphcs detnonafrani" As to aocels. aw 
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Legitimatioii of illegitimate childien bv the subeeqneut marriage aaoT. 7 , 
of their parents depends on the domicil of the fathei at the time 
of the mairiage (< 7 ) 


Part II.—The Baronetage. 

619 The hereditary dignity of Bai onett./i ) was fust instituted by in*titntiou 
King James I. in 1611, to be gianted to thoso peisons who slionrd otdtgnUj 
contribute to the expenses of the Plantation of Ulstei ( 1 ) 

The dignity is created by letteis patent undei the (iieat Heal (h) 

also Gardner Peeraqe Oewe (182t), Petition, Case, and Minutes of Evidence of 
Ptoceedmgs before the Committee lor Privileges , Claims to the linrouu 
of Gardner, Le Marekant, Poulett Peerage, [lt)03] A 0 As to a 

declaration by either spouse as to non aecosa before m image, see 
tftid , per Lord Halsburt, L 0 , at p 398, title Bast\ri)Y, Vol II, p 429, 
noto(d), as to evidence of a wile as to her child’s legitimacy, see titl«^ 

JluSBAKi) AND Wife, Vol XVI , p 479 The occasions on nlncli suih 

< vidence is on TOneral grounds admitted as relevant aie laie see, turtliei, 

Saye and Sele Barony {I8i8), I H L ('as 607, Aylet.foid Peerage {\88!i), 

11 App Cas 1, and, as to incoinpetenty, see title HLhB\ND and Wnn, 

Vol XVJ , pp 470 ef »f(/ 

{g) Sirathmoie Peerage Vase (1821), Minutes of Evidince of Prowedings 
before the ( ommittee for Privileges (lather newly domiciled in J-nglainl 
at time of marriage, no legitiniatiuu), Tjovderdnlc Peerage (1886) Id 
\pp Cas. 692 (lather domiilied in Scotland ohildicn, though described 
m will as illegitimate, legitimised by diatli bed inairiago), and see title 

< ONFiiCT OF Laws, Vol VI , pp 182 et »eq 

[h) 1116 meaning of the woid “ baronet ” is obscure A few evamples 
exist of its use, and the distinction between the batoiies and baiones 
ma]oies in Magna Caita (stat 9 Hen 3, e 6) h auggestid 'I'lifie w 
however, no satisfactory pioof that the ie\ival of any ancient lank was 
intended, and if King James invented the teiiu it is notewortliv that the 
persons he wished to decoialo were alwavs (ailed barons in bout land It 
is al«o clear that great doubt existed in 1611 whether the more iinpoitanl 
untitled gentlemen would aoiipt the pioposed title 'J'Jie obioct w.is t<> 
latse money for State puiposes, and there is evidence that some gentle nn a 
were willing to advance the money without iiif'pling the digiiitv 
Hereditary knighthood existed m the Holy Rom 11 Empire, but ntvtr 
obtained a footing in England, and cannot be oonsidcK d as the foundation 
of baronetcy. It has been hold that a baronetcy is an incorporeal ben (lit.i- 
ment. and, being limited to the heirs of the body, is within the ‘Statute 
Ife J)onv> CondiUonahbus (Statute of Westromsti i II (1286) II Fdw' 1, 
cl), and IS descendible as an estate tad and rtot a fee siinph eoudifioii il 
although no place be named in its creation (Re Jiivtti Carme's (.So 7 ) 

WiU (1885). 30 Cb D 136, wbeie it was also held that a batonelcv wiis 
• land" within the meanmgof the Settled Land Act, 1882 (46 & 46 Viet 
e 38),8 37) ThesoundnCHS of tins deiisiouhas been doubled (Hood and 
(’hallis Conveyancing Acts,7th ed ,p 298, and see title Hi *al Peoerui y 
and Chattels Real 

(t) At the close of his reign. King JamcA consented to establish an 
Ordw of Baronets for Scotland, the consideration for whi<*h was the 
eoioDisation of distiicts m Kew Scotland, called Nova Scotia This dignil v 
was temtonal, and the charters granted a definitely bounded barony m 
regohty, held feudally, with seisin taken at Edinburgh, togetJier wif li t ho 
title of baronet The letters patent were, therefore, ot great length I'cw 
of these were granted, and King Oliarles J granted the heieditary title 
of “ knight baronet ” without any lands to several persons 

{k) PjeviottS to the granting of letters patent, there w m issuod by 
Commustonen a memorandam that A B had offereil to iliarge himseil 
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PPKRACIFS ANI> 


Pa III II 
Tbe 

Baronetage. 

Privilogca. 


Thero is now no limit to the nninhei of barotiefafies i^hich the 
Clown mav cif.ite (0 

620 The piivilofres of a haronot aie set foith in the letters 
patent of cieaiiori, and compute the light to the title or piefi? “Sir,” 
and the right to lank above all knights except Knights of the 
Gaiter (w), and immediately below tlie sons of barons, and he has 
no piivileges except those stated in his patent (n) A baronet takes 
piecedence aniotigsl other baionets aecoidmg to priority in date of 
deal ion (o) 

The v\ife of a hiuonet is entitled lo the piefix “Paine ’ 


621 A cl.iim to a haionete\ should he made In petition to 


\m11i Ihe vt <nl\ f ntutaiiiineut ol iliiitv foot (soldieis) for llin'c years after 
the late ot S// i da\ tor the plantation of Mstn, and that M<ilesl^ 
lidMiig gifuioiisly H((< pted this service is ple.ifled in letompence thereof t<t 
lonlfr on iiiin the ilisrnily and place ot a baronet A royal warrant 
lollowc d tor tlic piepai ition ot ‘ a booke in due form containing on giiint 
ol tlio dignity of bnoiuit to tbe said A B and the hiirs male of hi« body ” 
'I be fiihl letlcis patiiit recited the King’s desire to promote the plantation 
and the pietisc sum to be contributed 

(0 It bad been oiiginally promised that the number of baronets of 
1 iigland should not exceed 200 and that \acaneics by evtinetion of issiu 
should not bo tilled up lloweier, up to the time (ITOb) ot the union 
Milli heolland, 097 haioiietcles of England, 58 baronetcies of Ireland, and 
ttifi baioiielues of .Scotland Ind bc'en eieatod Aitei the promulg ition ot 
tlioTInicui with .scollaiicl Act, 1706 (6 Anne, c 11) 1 nglaiul and Scotland 
c eased lo e\ist m eoiitenipi ition of law, and it is conceiyed that no new 
biionotii of eithei kingdom could be created, but whereas the question 
ot the peerage ot ei<h kingdom was curefullv deilt with m tlic Act, no 
iiliicnee to baronetcy appears theieiu 

(m) As to Knights of the Gartei see p 280, pofc/ ‘^ome of the first 
on ale d baionets eliumed to be knightc d and as tho result of a controlersa 
n sp(‘( liug the II prec i deute the King covenanted that all the then baionets 
nid the eldest soii> oi heirs apparent ot baionets, should be knighted at 
I lie'll leqiiest on reaihiug the age of twenty one This lattei right was 
.ibolislied b\ Ibn il W.iiiant dated 19th December, 1827 As, liowevei 
ih< stains tcqiuied loi ibaionet was that he possesbed a thousand pounds a 
^evr ill land, and tint las father and giandiithei at least must haie been 
gc'nthuitm ot coit ariuoui the vast niu|uii1}' must have been persons 
who could h.ive been i ailed upon to accept knighthood, whether or not the 
new giade had been ti>uuded 

(a) 'Die King origin illy euvenanted that he and his successors would 
rcMi cu'ate inv new dignity having piecedeuce between barons lords ol 
Pailiament, and baronets, and it has been contended that a warrant 
' I anting piei edonto to the riiildien ot life peeis is a breach of this covenant 
Jt 18 thought, howi'\er. that a distinct heiecb'ary dignity was meant 
(o) All the e\id<u(e lelntiug to the status of a baronet which can be 
collected tiorn the public lecoids purports to be punted in(l) The Heiald 
niul Uc'uealogist, \ ol 111 , (2) \ History of the Baiouet age, by Francis W 
J>i\leV, iiubhshecl in I'Ktu (‘J) The preface to the Baronetage, by GEO. 
nid 1 4) The Biioimtagc be ui anonvmons author, published m 1911 , sec' 
also some obserautioiis bv .^elden, 'Jitles of Honom Part 2 Careful 
htudi of such e\idenee raises grave doubt whether the King intended to 
c reate a degree of nobibtv, or whether he merely intended to grant a 
hereditary pit* eminence among squires similar to the distinction ol i^ghtc* 
banneret and ordinary kmghts for the persons whom it was proposed 
to dimify with the piefix “Sir“ and the suffix “Baronet ’* were those who 
would in the oidmary course of mihtar) tenure be called upon to acc'ept 
knight hbod, 



Part 11.-The Harovetaor. 



{lio King m Council, and h lioaid a oonmiilteo of the Pnvjr 
(louncil(j)) 


fAAT II. 


622 Piovision has been made foi an (fiicial loll of l aumets to 
be drawn up(g) and maintained tO A registrai has l)eon 
appointed (o) and his duties aie defined (f/b and no peison is to be 
ofhcially sUled a baronet unless hia name appeals on the roll (c) 


culm to 

baronotcj. 


UtBcial roll. 


Part III.- Knighthood. 

623 Knighthood (,//) is a jioisoual dignit> cnnfiuied for life knirihUiotsl 
It IS lint m an\ sense a local title It is an oidei ol chivali\ '« b**"***^' 

1 ecognisahlo in e\er^ part ot I he King s dominions (e) 

An indiMdual of the male sex is now legally entitled to bo 
addressed w ith the picfix “ Sn ’’ (/) and to lank before untitled pei 
sons only (t’) if trie King oi his especially appointed lieutenant (i/t 
(who must be a knight (/<)) has directed linn to kneel before him. lias 

(p) Itoyiil Marranl, 8th r<l)niniv, J9J0, art 4 {hmulon 
l.'nh I'Vbiuarv, loio) A ('oniiuiHtt of lh»‘ J'nvy (’oiinnl was appoint! tl 
to Oidoi in t’oiiiKil, Gill March, 1010 (howlon (laziUi', 8th Mauli, lOlO) 
f Inc •nuh ( hum liO'* nhoolv bom h»<ird see lituonphi/ of Cnr of fiurinioti 
♦(10/(1011), Timef<, lOth No\priibei Jt was the pi act we of King lames 1 

10 lelei claims lo dignities to tin t'omniihsiontirt fore \ex( isiiig the nttiie ol 
1 111 Marshal, and it was plorm^od that bironctcics should be subject 
to the same jiirisdu tiou, but no < omiiiissioiiois or othei functionaries to 

11 present the Lail Marshal havi evisted for the last two centuiies The 
lights of the Karl Maishal are expressly sa\ed bv the Royal W urant ol 
ill! 81h Pebiuarv, 1910, except in so Ui as llw e .ire < ontaitied in thi 

«an celled warrints ot *lid licscmbei, 1780 -4tli rebiuiry, 178.*), 
loth .Septembei 1780 (Royal \V urant, 8th I'Vbimuj HMO aits 12,1’) 

'1 he practiee m fuluie will pTob.iblv he that it the .^eciet n v ot 8tate, aftei 
obtaining a lepoit from tlic King of Arms, finds any dillwully in udiising 
the King as to the x ahdit v of any i bum to be pi wi d on tin toll, tlw i iuim 
will be refeiTed to the Altoniey (.eneiul for T.ngbuid the J^ord Adcoiafe 
lor Scotland, or the Atloincy (imiial foi Inland, us the case may be toi 
opinion, and ultiinateH to the Pi ivy Counnl as t>ove staled Olie 
Legitim.aev Declaration Act, 1858 (21 &. 22 \ u t < *1) gives no pins 

dwtion to investigate or decide a i i.um to a l»aionet( \ {hieihritl \ \ (1 

(1874), L R 0 P A D 106) 

Iq) Roval tVaiiant, 8th Fel»iiniv 1010 arts 1 1 

(r) Ibid, ut« 5, C, 11 '1 be tecs to be pud by uc w b.iroiw fs ice bud 

down (lberf, .irt 10) • 

(f») Ibid , art 7 The first registiai and assistant legisti u wui* .ii»poiii(ed 
b\ ()Her in Cmineil Gth March, 1910 
lb) Royal Warrant, 8th Fobruaiy, 1910, arts 8, 9 
(0 Ibid , art 2 

(rf) For the history of knighthood out of bngland and the earlv history 
ill England, see Selclcn Titles of Honour, Kicliolas, History of theOrcIeis 
of Knighthood of the British Empire The most authentic list of English 
Kniglits IS in Sliaw, T/cst of Knights of Lngland 
(e) See Lord Adrooate V WaUer'it Timleeit, A C 96,104 

if) As to foreign dignities and orders, see p 290, poal 
iq) The Lord Lieutenant of Irebmd has, by virtue of lus office, jiithonfy 
to confer knighthood (nuanimous opinion of the juc^^ summoned by the 
King in Council, 1823, ecse Nicoles, Historv of the Orders of Knighthood 
of the Bntish Empire, xui) , , . 

iW See however, Nicolas, History of the Orders of Knighthood of the 

BrUifrU Ruipue, xv 
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PjsMaobs AUn I>iQ?riTiES. 


fART III stiuck hu shoulder with a naked sword and has said “ Sou Chaalcr 
Knighthood an nom de Ihcit ” and “ Ause Sii Kmght” oi Avant'fy 
Chcialei," oi has created him a knight by letters patent(t) 


Orders of 
knighthood < 

Order of 
the Onrter 


Orfh r t)f llie 
Batti. 


Oi(!« I (il t'le 
TIlINllU 


Oidt r of 
bl Tulriik 


624 The <'igo of ehivaliy produced societies the membership of 
which i\as restiicted to knights Of these the eaihest in England 
was a societt, founded by King Edward III, of knights under the 
name of the Older of the Oartei The foundation of the oidei was 
in 1849 Jt 18 limited to twenty-five knights in addition to the 
Soveieign, who h head of the order, hut the Koveroign has power 
to eieate additional lioyal knights , and, although usually bestowed 
upon a peel, the lecipient of the honour need not necessaiilv 
belong to llie peei.ige (^) Knights of the Gaitei take precedence 
in I'higl.itid before Ibivv ('ounullois and baionets (/.) 

Auotliei society of knights in England, the precise origui of 
winch IS not (l('ar, is that of the Bath(/) The Ordei of the Batli 
oi rank of knighthood has, howe\ei, been soalteied by its conversion 
inlo a niilitiuy ordei by George II, and by a subseipicnt dnision 
into gi.iiUs of companionship by King George III, that it has lost, 
the medi.eval chaiacter pieaeived by the flarter The oidei is 
now divided into two blanches, military and cuil (in) 

Other oideis of knighthood aie 

Knights of St Andiew' oi the Thistle founded or revised in 
Htotland by King Chailes II in 1087(«)» ‘i^^d le-established on the 
511st Deiembei, 1708, 

Kniglils of St Patiick, founded in Iieland by King George III, 
on the 5th Eebiuary, 17851 (o), and revised in l‘>05 , 


(t) If a Sovereign knights a Sovereign he also passes his arm around tho 
shouhlois II was formeilv (ouferred bv (eremonial investiture, which is 
now i( puMonkd bv tlio a( colado , much of the ceremonial of the luvestituie 
still Muvues m the ctieinouy of the Coionatiou, e y , in tho vesting ot 
llic Ivmg in gairnciits ot a s^iciidotal chaiacter and gilding him with thi 
-.wohI and s|mis, see title Constituiioval Lew, Vol VI, p 327 
Knights have also IwHsii ueatod by h tteis patent sinco 1777 (Nicolas, 
|list'iiv of tho Orders of Knighthood of tho Biitish Empire, xv ) 

(j) 'I'he Eight Honouiable 8ir Edwaid Giey, Kaionet, M P, Secretaiy 
of Slate lor Foreign Vifairs, was uiiule a Knight ul the Garter m March, 
11(12 

(k) See p 284, ante 

(l) The batli was the Qi-st pait of the ceremonial for creating a knight 
bnt to call knights of tho twelfth century K B (see Shaw, last of Knights 
of England, Vol I, p 109) a« ems somewhat strange It is considered tliat 
knighthood by baptism existed side by sidt^ with knighthood by accolod* 
'J’ho antiqintv of the bath is illustrated by the Ooronatioii ceremony Tin* 
ancient practice was for the King to bathe at tho palace of Wostrainstei. 
the day before he proceeded to the Abbey, with a number ot youthful 
aspAanta who weie knighted by the King when ciowneil, attei mvestituie 
as a knight bv the Clmri li 

(w) It w also divided into three classes, name y, Knights Grand Cross, 
Kiughta t omiuanders (both of which are entitled to be called knight 
attui investiture with the insignia of the order and to take precedence of 
knights bachelor), and C'amponious, who take precedence of esquires but 
are not entitled to be oatied knight Each class is restricted in point of 
numbers 

(n) Nieolos, History of tlio Orders of Knighthood of the British Empire. 

(o) Ibid. 



FABf 111 .—Knighthood. 




Knights of the Order of the Star of India, founded m 1801, and 
need to reward service m connection i\ith India( jj) , 

Knights of St Michael and Rt Geoige, founded in 181S {q) to 
leiiard senioe in the Meditenaiienn, cliietlj Maltese ami Ionic, but 
now usai to rewaid all colonial 8er\ici', 

Knights of the Order of the Indian Empiie, foumlod lo corn- 
ineinoratc the title of Empeioi or Emjness of India iii ]H78(/), 
Knights of the Koval Vicloinin Oidei, founded in 18110 

625 Knights hacheloi, oi oidinai> luughta, aie tlioM'who aie 
Tiieielv created knights but belong to no paiticuhu Oidei 
Ordmaiy knighthood in usually coiitoiied upon the Judges of 
the Suineme C'ouit of Judical are, the Attoinej-Oeneral and 
Ridicitoi-Geneial, and occasionally upon civic digniluiies on state 
mcasions There are mimeioiis Oideis and Dignities wliieli do not 
(oiifei any title oi iiglit ot precedence {it) 





Ordw of 1 
Star of ,1 

OjtlOT of St i' 
Mtchnolsi ' 

bt Owiige 

Onler of tb« 

Iiidinn 

Kmplic 

lln' al 
\u lonan 
On Id 

KiUL'htiii 

UioliLlur. 


(p) London On^dtey Jfith .lunc, ISbl It couhinIm of llie 8t)V(iieij;n llie 
(iiand Mastei, and a fixed tiurnhor of t'otiijiamoiiH divided info tlixc 
1 1 ussos, namely, Kiiiglith (liund Cios<i, Kriighta rmiiiuatidcn*, and Com- 
]) iiiiotis 

(q) Ibid, 27tli Apnl, 1818 It coinpnms a fixed iiuinbei ot Iviviglils 
(licind Oiosh Knii>]it» (’omniuiidors, and ( om|>,imona Each diHhiauks 
next after the i oirohporiding of Iho Older of Iht Sl.u ol India 

(?) It consists of tlie Sovcieign, (Oatid Maslei, and fhme elass<>s, 
II iinely Kiiiglils Grand (’lo'.s, Knights ('onimandi is, and Ouiitpunions 
1 leh <Lujs Jinks next aflei llu < orrespoiidiiig elass ol theOidir ol H( 
u liaei and SI (>eorg( 

(^) Ibid, 2fth April, 1896 It coiimsIs of the Sovriiign ind oidniiirv 
iiitmbir'^ It iN divided into five d.ishcs, iiiiiiol>, Knights Gi.md t loss 
Kiiiglitb Ooininuudots Conipaniorih, niembois ol tin' roiirlli ind 1'iflli 
1 l.Vhses Ordinary inembeis must be bubjcits oi tlic lliitisli t lown who 
liave rendeied c xtraordinaiy m important or jietson.il suvicis to tin 
.''oveifign Fojpign piin(c» may be appointed lionoiaiy nuinlin-^ 
Knights Gland (’loss and Knights t'ornin indcis lank ift<i the (oie 
i-poufliiig (tahbes of the Order ot the Indian Empiie t oiiipunoiis i uik 
iflcr knights bacJuloi Meinheis of the Eourtli t’hss i ink altei < oni 
lunioiis ot the Indian 1 mpiio Muiibiia of the 1 H'i fils', itiii 1ii« 
dilestsonsof knights biclielois Tlie number of men.mrs is iitjliiniU d • 
(0 Onginallv there were no oideis of knights, hut ah knights w< m i itlui 
knights baniii-ret or kiiiglits bacluJor Tho distimtiou hetvvmi thf‘«< two 
I! ISMS was puu'ly militarv, the ioimei being entitled to a )>nun i in time 
ot wur, and to have (umniaiid over the latlei who win onlv rntitled to a 
p*niton The distimtion appears to have be^oini obfohte, mid hm 1 
ill fom , pp 404, 405 

(w) For instance, tbe DistingmslK^d Sirviir* Older insliluti'l by Eov d 
Wirianl dated tho (5tb September, 1886, the Irnpenal Sciviee Oidn 
1 nilnded Hth August 1902, the Order ot Meiit, founded 2Jhd June 190’, 
the Ordei of Vietona and Albert, lubtitutod m JS02, the Irnpenal Oidti 
of the Ciowii of India, instituted in 1878 , the Kaisar i Hind medal, tin 
Antona Cross, instituted by Royal Wairant 29th .Tanuaiv, 1856 tin 
\ olunteer Officers llecoration, founded by Roj il Wariant 2')tli ,Tn1v, 
1802. the Indian Distinguished S ivioe Med U, founded by Royal Wan ant 
25th June, 1907, the Albeit Medal, founded by lloyaJ Warrant 7th Man h, 
I860, the Edward Medal, founded bv Royal Warrant IStli July, lOUJj 
and the Red Cross, founded by Royal Wan ant 23rd 4piil, 1883 
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Part IV.—The College of Arms. 

626 The College of Aims (a.) was incorpoiated m 1556 by Rojal 
Chartci t^ranttil by King Philip and Qaoen Maiy in fulfilment of the 
intention of King Edward VI (a) 

It consists at piesentof thioe kings of aims, sivheialds, and four 
))iiiriuiviints Th 7 are uiidei the jiuisdiction of the Eail 
Mill filial (l>) 

627 The kingfi ot aims aie ceitam houilds to whom at an 
f'jiilv, though not p'^rfectly asoeitamed, date the Soveieign gianlod 
the light and duty to eveicise his right of giaiiting arms 

Eoi the iniipose of buch giants, and for regulating the use of 
nimoiial beaiings ot bUch as possess them, there have existed foi 
lentmies two piovineuil kings of amis—Claiencioux (or Suiroy) 
and No}iov(r) 

About a lentuiy after the institution of the Oidei of the Gartei (d), 
Gaitei King of Aims was instituted as an otlicei ot that oidei, who 
was bt>led piincipal King of aims foi all England, and hib co-opeia* 
tion with ouch piovincial king of arms in his lospective piovmce 
had, by the end of the beventeonth century, become essential (e) 

Tho right to giant arms is inherent m the ofhce of king of aims, 
hut the exeicise ot that light is legulatcd by an older of the Eail 
Maislml of England dueiting the kings of aims not to cie<ite new 
.111118 ni favoui of any individii.il without a special waiiant fiom the 
hail Miushal in each case dnected to Gaiter King of Aims and the 
ajijiropiiate piovincial king of amis 

l‘hicli lung of aims has appropriate aims belonging to his otfice, 
which he IS entitled to bear in conjunction with his family arms 

628 The heralds (/) numhri six, and are known as Windbor, 
Clicstei, Lancaster, Honieiset, York, and Richmond Additional 


. fj) Also called llio lleialda’ College 
(<i) 1 he chaitor is punted m crlenso witli a tranMatioii in Kohle’s Collego 
ol Anus Tho present building wis built alter tho Gieat Fnc on the site 
ot Iitrbv Pl.ito giauted to tho (’oUege bj the chartei A chapter of the 
(oipuiation 18 held every month, and has tiequently issued undei its 
rniTiinoa seal oeitiAcates of tho armorial bearings, but more often of the 
deboent of individuals 

(6) This office is hereditary m the family of the Dube of Norfolk, for 
tho duties of tho Earl Marshal at coronations, see title Constitutional 
Law, Vol VI, p 32fi, and see title Courts, Vol IX , p 116 

(e) Their junsdiotions were south and north of tlie Tient lespectively, 
ond/vee the text, tnfrn , 

(fi) See p 286, a7tfe 

(e) In addition there la a fourth English king of arms, known .w Bath or 
Gloiioestor, who is not a member of the College, whose junsdiotion is over 
tho pnncipahty of Wales There ore also a Lyon Kmg of Arms for 
Scotland and Ulster King of Arms for Ireland 
(/) The number of heralds has vaned from time to time Heralds were 
originally, as their name Imports, ambassadors or messengei's, the bearers 
ot compliment or deflanoe from one pnuco to another, babit^ for the 
purpose with the aimonal msiguia of thepr inaRters, The habit ^tlll 
lurijves in the heiald’s tabajd. 



Part tV—I'irs Colleop ot* ArVs 

haialds may be appointed for special purposes (<?)• It is not the 
function of a herald to grant aims, but to present meinouals to 
the Eail Marshal His dut} is to assist the Earl Maishnl in the 
work of his flepaitment 

629 The pursuivants are four in number, known as Rouge 
( ton, Rouge Diagon, Bluemuntle, and I’oitcullis. 

630 In the sntoontli and sovenlivnth feniunes most of tlio 
(snintiOb of England weic Msilcd iwo oi thioo tunes 1>\ luualds 
. !mg as delegates for the kings of aims, with Jbnal aulhoutv to 
leford the pedigrees of those wlio could pioduce tnidenco of 
me right to coat armour and to use the title of “esquire ’ and 
;.entleinai] (//) 

'1 be ictuins of those Roiul (ommissioneis, called Msititions, ate 
l(pt in the College of Aims ,ind aie eMiit'iice in tlu' loiiits of 
liw (i) Thei can be pioduced ni tnithMice, and the piopei witiu-sa 
III pioduce them is an oflua i of aims undei '>i(h}»uiit{ >) 

631 The absolute juiisdution of the Tail Maishal o\(m all 
I'l I sons concerning themsehes willi aimuiial insignia, whi'ihei l»v 
jttisonal use oi as tradesmen (A), and Msitatious is now dis 

(imtinued, but the ]uiis(liction is doim uit, not al) ilished It would 
nil be in the power of the Siweicigu to levne either it he so 
1 bought lit, and to appoint a judge of llie coiiit ot the Eail kfarshal 
ml the lattei’s nomination (/I 

632 It appeals that the jurisdiition of the oflui'is of anus in 
'iiiittei.s aimoiial cannot he challenged in aii\ louit ol law (»i) 
Most of the rights and duties of officeis of arms have iii course ot 
tune hecome obsolete, but it still remains the law that no man is 
, ntitled to the dignity of a gentleman and to aimonal insignia 
t \t(‘pt h\ lecoid, and tliat sucli lecoid exists onh in the College 
ol Anns 


( ft ) E q , DiUii Ileidlil wai* appointed to a«M as HeiaU, it the ( oronulion* 
loiibar held iii India in l‘)l I 

ill ) The praititP began in Tlie Rox.il oomiuirt«.it>iib iven* 

iildn8i.ed to the kings of arms in respect of tlnir lespcclixc jnovlines 
Itie eorainissiona also gave aiithoiiti to dostioi all icpnsi lUntioiiK of 
toat armour the right to which was not proved 
(I) See title Evini Vol XlII.pp .">27 610 

(;) I'ht visitations havi oltin been lOMoved in evuhnci in peeriigt* 

•' urns, but on some occasions the cominibsion to bold a visilation lias also 
iKeu required Conti raporaneously with the visitations, tboie sal in 
l.nidon a court of the Earl Marshal, in w'hu b sat originally the Constable 
“iCDgland with the Marshal In this couit, now within the precincts ol 
<he College of Arms, or before the Commissioners to exercise the othce 
Ol Marshal, many claims to dignities were tried, and the deciMoiis an , it is 
‘ I'piehcnded, judgments of a court of record 
ih ) As to the unlawful use ol the Royal Arms sec titles Paten rs am> 
hvRKTfoiiS, p 212, ante , Trvuf Marks, Tiivm NtMt'i, anu Dpsk.N'i 
if) Bee title Coi nr A, Vol I\.,p 116 

tm) .See title Xaue an'u Aums, Uuvnoe ot, \ ol \\I . p 3”)J and the 
»ases there cited 
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PkERMHE'^ ATfD DlONlTIta 


Part V.- Foreign Dignities, Orders, and 

Decorations. 

q^TT 1 SlCT 1 — ]>trill(lie8. 

Dignities 633 Digtiiiios created by foicifiii Soieieigns aie not recognised 
Not this (oiintij, but the light to beat them may be granted 

iiiFtd 1 * 1 1lu by the King 

A pitition stntuig good iea‘-on for leave to bear such a title m 
Kngl.iiid IS addiesstd to the King and sent to tlie Seciet.ii) of Stale 
loi the Home J)( jiaitment in the same manner as other petitions 
ioi vvairants ot ])t('tedf ncv, ch.iitges ot name etc 

M.inv ioioign dignities Iniilei the title of count oi luion on all 
Die cliildi 111 of the gnuitee, but ot 1 ile ve.iis it has been usual tu 
limit Die piimission to tin eldest sons onl'v ni ncconl.uuc with t].< 

Kiiglish piai tiK 

\ tnieign liile lawfiilh used in England gives m law no pit 
ccdnice, hiit it is usu.ill) lecognised in couitf'sv 

Si<i 2— Onhi', autl /Iccoio/oois 

Nt.t loro-'. 634 Oidois and dteoi.itious gi.inled hy a ioieigii Sovt'ieign me 
iiisitimliw „(,j, i(.( onfpihC'd in lav\ in tins coiinliy (n) 

iLi(,iiliitiriiis 635 Iiegulations, hv Itoval comm ind, have been issued lesjiect 
fill vMiiim^r uig tbo wealing ot ioieign oideis ,incl med.ilsto) 

1(11 (lf;M or-, ^ , 

tkcm il Kills " - — _ _ ^ - 

(«} Riilnig in tho c iso ot Knights of the tiurlphn* Oulf r of Ilnuuti 
foiunlisl in 181.'5 by (leoige IV whilst I’linct) Itcycnt, urn] not tonlciitd 
Hinct the deith of king\\illiain IV in 1837 

{<)) See ronign tlltnc Hegul.ilions, 8th May, 1<)11 The luh ib tint 
no snl)i((t ol Ills Mijist) shall w«,ir (lu nisigtiia of *inv loingn oidu 
wK'imif JiiM'ig pn loiislv obl.nind Ills MaiLSi\’s pciniisMon to do m 
Higmlnd (ilhi i~( 0 hy wariant ntidci the ItoMil .sign Maiui il, oi (10 h\ 
iniMifi pnmission conveyed thiongh Ihs M.i|Osfy’s pn\ il* sicictuiv 
(iln) 1 l)(thisiuh, iltlioiigh e\pic sM-d in the ioim'of the King s wish, IS 
Mil ' ical luilniuity and appeals to Ji ivc been obstived toi teutuiics) 

^’(llnl^Mon g \m by waiiaiit under the Roval Sen Slaniial will cuialile 
flu ni'igimi ol tin loieign oidei to lie worn U all tinns uni without am 
usfn, fu.ii hot piiv it» peimissum will onlv cinhlc the nisigina to he worn 
(in tin o(( anions spec ificd in the kims ol tlio Icltei fiom tin King s jnivah 
s( I n ( IIV comt \ mg the Roy il Klim tion (//)!(/ r 2) 

'I In toll and nnicstiukd poun.ssion hv wan int uiidci tlie Royal S^ig 
Muini! IS ch su-ned, snhji (t to tie exception inintioned in v/iie/ i 4 (i 
tiilm it>.p(i‘ing Uiihsh nival oi nulituv oltieeis duuni: hosli.ilns, t 
nv. eT I isiS while the dceoialioii m ly h« sml to li...c Inen earned bv seun 
vabiahit'seuviee lendeied to the he id e>f the Stale coiifeinng it, or'to (1. 
S(4te> itself The pnv de or icstiicted pormisMon la conreni’plated foi 
detoratioiis which ue rnou' or h'ss ot a eomplimenturv choree ter In 
eilhei e..se the mallei will he submitted to the King by lli« M.itstv ' 
Rinu'ipal hc'Cretarv cd ^tate joi Portign Aff.ius (ibid , i 3) 

Full and unrestneted permission by wiirraut under the Royal Sign 
MhuuhI is oemtemjilated for a den oration conferred (a) On an olheen "i" 
llm Majtfit'v s iia\al oi foioon lent to a foieij^n GoAciiitn^nt on 

an offie-er in His Majesty’s na\ al oi military forces attached by his (jovetn 
uifnt to a foifign n iv y or ariuv during hostilities, or on any Ilnti''h 
ollieidl koit tw a lonigu Ccoveinmeiif and not in leceipr ot any tmoh.nuuU 
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tn*ni Biitisli pubbo funds dunng the period of such loan a*) On any Sect. 8 

person not at the turn m the service of tlie (bown, wlu*, uliib- luinseif Orden iRd 

outside the limits of Ills Majostj's doiniinoua, has lendeiud \ahiablo DACoratllU^ 

services to the head of the State coaferniiG: the order, or to the Ntate 

itbclf, within the period of two years immedi.itelv precediiisr the notiheution 

of the deeoration to His Majesty s Oovoimiient piovided tor ui Koreii'n 

Olhee Kegiilations, 8th May. 1911, r o tufm The teiiii “sm vice of the 

I'lown " (ouipiises any person holdinira Itov.il ^^ln^nlrt8loll,or am pimoii 

ill leicipt o' asalurvfroin public funds in the United Kingdom, or m inv 

ItntiNh dominion, tolonv or piotoofoiab (t) On any Hiitwh Milt|eef 

imploMil lu a foreign »nibas^j or hgition in tin United Kingdom (i/m/, 

r 1) 

Ifn desiie of tin head oi i foieign'stall tonmfii upon a niilish t.ul)|i 1 1 
111 ! iiisigiiM of m oidtr or the tnt tli.il In has done ao must In iiotihid 

10 Ills Mipslv s PiiiRipul .Surtlaiv of s,( loi Koiiign Attain eitlni 
liitongh the Ifiitish diplomatu lepresenlalne uicnditid to (lu lioinl ol 
the inrngii 'state or thioiigh his (iiplomiiu ifpusi'iilatne at the < ourt of 
sf .larrus Iln M i|e«tv’s Uiiiieipal Sedftaiy of state lor Foiiign yMlain 
sli ill be iiiidei no obligation to consider elaiiiih that iie not bioiiglil lo his 
iiotno thioiigh one ot these ehaniieN {tbul, i T) 

When Ills Mapstv's I’liiuipal Snulai> ol 'stale for I'oteign Attain lias 
takin the King’s pleisuio on any mkIi application, and obtained llis 
Maiesty’s pfiinisbion for the piison in whosi iaioiir it has bien mmh lo 
mar the insignia of a foiugn older, lu signilus tin* sime to llis Ma)estv’s 
I’niKipal Isietilaiy of [state lor tlie Home Diputimiit in oidn that he 
inav I aiise u waiiaiit, if it he a c ase tor tiu issue ol i w nruiit as di lined iii 
ihul 1 4, to be pii pan d for tlu Ho^ il 'sign M imi il (dmf, r (>) 

W lu n sm li w iiraiit lias bei ii sigin d !>> the King, i iioliiii ation llienn/ 

IS HIM ill d Hi the (tiizelli, statiiig tlu s< ivue for whu li the joieigii oidi r lias 
In II (oiifeimJ 

'lilt wiirint sigmtying Hn Mijistv’s piimisMun mri>, it the iei|nest 
nid it the I \pi n«i of tlu pi ison who h n obi mii d it, bn n gi^ti ii d in tlu 
< olli ui of Arms Jneiy siii b wan mt is ilotisaid must (ontaui i i iansi 
I'loviding thxt Ills Maiistv’s luinie uni piiiiiissioM doi s not nuthoriHe 
li). assiiinptjon of any si\h, appillalion i ink, piindiim, oi pruiltge 
ippi rlai.iing to ' kii'glil bnluloi ot Jlis Mip sty’s le ilms fi/oif , i (f) 

Win 11 i Hntish siibjei t lias imivid tin Hi>\ il iiei mission to am i»t Ibe 
d luriMon of I fortign onhr In nnv it anv Inline turn, am Ibe 

11 (oiitionof i liigini 1 1 iss oMlii sum oid< i towliiihln mm I ivebnonie 
' iigibli bv ifun isi of lank in the 'onigii smue oi in tin scn.ni ot his 
• KMi I imilti\ , or ati\ otln r disliin liie m iik ol lioin u t lin tl > i eiisi i|tuiil 
upon Mil amptinii ol tin oiigmil dmii iluin, iiu lommoii to i'<iy 
j'Mson upon whom sulIi dnoi at inn isionbnid {iht I i 7) 

Medals wlmli (oiistitnte a paitn 111 II «la>s of i foil gnoidir.iii siibpil 
Il ill iispeits to the aboM legnlalioiis in (In same maiiini is liigln i 
At ides of Iht order, e\n pi tliat piiinission to wfai is gmri by lillei and 
led by Iloyal warrant 'Ibe King’s jniniission iniii.( be obt.mnil foi my 
"ther medal to be worn No pci mission n needed to a*cf pt a Ion ign nn d il 
il It i‘ not intended to bo worn (ibul, r S' 

Nival and military ittaehi's to His Mnjisty’s inissioriH abroad may, at 
'he teiinination of their appoint inf nts, bi pven rtstruttd piivato p» r 
mission to weai, on certain sjiCf ifu ocf asioris, the inrigiii i of a foiugn oidi r 
"intirnd upon thorn by tlie diief of the blale only in which their 
iuadqiiartera were Bituatid (tbul , r 9) 
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Part I. Introductory. 


Public policy 
MS to tbe 
alienation of 
jnoporty 


636 1 lie lilies of Inw affecting perpetuities are based upon 
coiisiueiiitioiis of public, policy («) Such policj royuires that, 


(a) Pbe public policy .upon which the rules of law as to perpetuities an 
founded was stated in bianley \ Lngh (1732), 2 P VVms 686, per 
JEKTib, M It. to bo the uuschief that would arise to the public from 
e^tea lemaimug for ever or for a long tune inalienable or untransferable 
from one hand to (vuothor, bemg a damp to industry and prejudice to tradSi 
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m 


ftlfchoagh private ownership of property involves a power of PawI. 

ihsposition of the whole interest of the owner, whether intei viros ItrtW* 

or on death, such powei should not be abused (6) Accoidingly, dnotoryv 

the law has from early times discouraged dispositions of piopertv 
^vhleh either (1) impose restrictions on future alienations of that 
property, or (2) fetter the future devolution or enjoyment of that 
pioperty to an unreasonable extent (c) 

This title IS conceined only with the law w'hich rogulates dis- PcrpetwUiw 
jtositions fettering the future devolution oi enjoyment of pioperty {it) 

I’he law dealing witli iestnctions upon the futuie alionation of 
pioperty is dealt with el sew heie(r), and is not the subject of this title 

637 The law affecting peipotiuties as tieated in this title is luiicn 
only concerned with inieiests arising m fittuio, and not with ftfltctuiR 
niteiests aiisiiig tn phe<tcnti It oompiises two piincipal iiilas, 
which may 1)6 teimed the rules against lomotoness * The Inst is 
Known as the lule against peipetuities, and is to the oflect that 
«voiy limitation of piopeiU, unless it ilepends upon an estate tail, i.^ruins” 
must, to be valid, vest, if at all, within a life oi lives in being, and i" 
twenty-one yeais and a iieiiod of gestation nfteiwaids (/) The (ijniie 
second, which has been sometimes lefened to us the lule against 
ilouble 01 1 emote possibilities (f/), is diiectod against lontiugent 


to winch may be added the mcoiiveuietice and distress that would lie 
[nought on familios wlioae estates are so lutt<ied”, and see NorfolL 
{Duke) V Howard (1G83). 1 Vtin 103, per Noiilii, Lonl Keeper, Keaiiie, 
t'oniingeat Remainders, lOth ed , pp 602 et seq , Rutlei’s note 

(b) The principle forbidding abuse ol the puwei ul disposition is shoitlv 
expressed in the lorm “ the power of alienation must not be ixeieisisl to lU 
own destruction” (27 Law Quaiterly Review, p 111, and see 11 aHlihoin v 
Downs (1671), 1 Cas in Cb 213), but it does uot appear to he suiltcientlvso 
< vpressed, as the fact that the piopirty is completely alienuhlo does not 
jirevent the piiiiciple being infiinged (Re Hatgreaiwe, Midqla/ v Talleq 
(18%), 43 (Jh 1) 401, 400, 0 A , (oay. Rule against Perpetuities, 2iitl 
1 d , s 269) 

(c) As to tho principle of public policy, sec, fui.’or, Lewis, Law of 
Perpetuity, p 3, Taylor d Atkyns v //oirfc (1757), 1 liuri 00, per laud, 
Mwsfield, 0 J , at pp 115, 116 , Marlborough (Duke) v Godolphm (Rail) 
(1759), 1 Eden. 404, ^ IIfsley, Lord Keeper, at p 416, lie Pony and 
Pdjfgs (1885), 31 (Jh I) 130, C A , per Pry, L J , at p 134, Re Askjorlh, 
^tbley V Ahhforth, [1905J 1 (’ll 535, per l'’ARWh,i l, J , at p 542 

(d) The piinciple against perpetuity existed ‘ befoie aud (hrouglioiit 
(he reign of King Henry Vl 11 ” (Hope v Ghvoestn Vorporatwn (IMb), 

7 De er M & (j 647, (J A, per Kmgiii Bkcce, L J, at p 658), and 
was a principle of the common law (2 PriAiton, Abstracts of Title, p 146 
Re Rash, Cook v Frederick, [1910j 1 Ch 1, 7, (J A , Re Rtamford ami 

amngion (Earl), Payne v Grey, [1912J 1 Ch 34‘3, 366, 367, (J A ) It 
txisted prior to the mtrodaction of the modem rule against perpetuities 
(see p 300, post), and perhaps was introduced after the statute of Qvm 
hmptores, stat (1289) 18 Edw 1, stat 1, o 1 (2 Preston on Lstates, p 307) 

(c) See title Gins, Vol XV , pp 422 et seq 

(/) See p 300, post Objection has been made to tho name of the Rule 
against Perpetuities, see Gray, Rule agamst Perpetmties, 2nd ed, s 2, 
Jarman on Wills, 6th ed by Sweet, p 296, n (v), the name ‘‘Rule 
against Remoteness” is there jpropos^ In the Convey an cmg Act. 1911 
(1 & 2 Geo 6 c 37), it is termed “ tne rule of law relating to perpetuities ” 

(?) The rule is now fiequently referred to as the rule ui Whttby v MttcheU 
(1890), 44 Ch D 85, C A 
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Part t fpraaifidets ftf leal estate limited to successive genelratioiis of 11111^01*11 
Intio issue (li') Tbcse t\so lules, together \nith the statutory restrictions 
ductory. on accumulations (i), constitute the main subject of the law of 
perpetuities as treated in this title (7) 

Extended 638 But although the law of perpetuities as treated in this 
meaning* of qoIv conversant\iith futuie interests, the woid “ peipfkuit} " 

perpetutv liistoiv of English law (A), been sometimes u»m in a 


(h) See p 104, )>o><t 

(i) See p 170 poht 

(j) liesules the lulc^ against remoteness, future interests are subject to 
tlic restraint of ccitain lules of limitation at common law, eg, the rule 
lequmng a prt eeding estate of freehold to sujipoi t a contmgent remaindei, 
and the rule that a liimtatioii in futuro is, if possible construed as a eon 
tingont lemainder and not as an e\eeutorv limitation These ooiumun 
law luhs art thenisehcs designed to prevent peipetuity (He Nash, Coni 
V Fiedeiirlt,, [1910} I Ch 1, 7, C A), see title IIfal Pbopfrti aso 
('hatteis lliAL Executory interests m land on failure of issue of a 
person aio also subject to he defeated by the statutory rule made the 
4’onvevancing Act, 1882 (4'i &, 46 Viet c 39), s 10, see title IM'ai 

rPOPlKl'Y AM> CUATIETS BFSI 


(/i) The origin ot the legal tcim “poipelmty ” is not known , the us^e 
ot the term 111 the louils does not apptar to bo reported until Ckudleigh - 
i Vise (1695), 1 (’0 Bop '15 b it oeciiis also in (1699), Cary, 8 , jjo 

rc.nnON, L (' , Coihd » Case (1600) 1 Co Rep 83 b, 84 a, 88 a , Mild 
may's Case (1006) 0 Co Bep 40 a, PojtmgioH's (Mary) Case (1613), lo 
(*o Bep 35 b, 42 b , Fsaay on Ihe Use of the liaw (1629), Bacon’s Works 
(Spedding’s0(1 ) Vol VII, p 491 , and the argument in the Case of Im 
peat hment ot AVaste, ibid , p 644 Some leained uiiters are of opinion that 
Hie eaihost meaning of tho term was an inalienable estate, particulaih an 
estate tail intended to bo unbairable (Jarman on Wills, 6tb ed , p 281 , 2~> 
Law Quarterly Review, p 385, 49 sol Jo 414, Cra^, Rule against 
Beipotuities, 2nd cd , ss 141, 169) Earlv delinitions ot peipetuitv, 111 
l,wt, geneiallv ifOu to an inalienable estate, as in Washbom v Jhwns 


(1071), 1 Cas 'iiCh 21.5 (“ a perpetuity is wheie il all that have inteit^st 
loin and vet enniiot hai 01 pass the estate”), compare Fcatteniood \ 
Edqe (1697). 1 Salk 229 In Stanley v Letqh (1732), 2 P Wins 
Ji KTLT, M K , at p 686 088, dehnod it as ” the limiting an estate 
in Riuh <t manner as would render it inalienable longer than for a hie ui 
jhves in being at the same tune and some sltort nr reasonable time a tei ’ 
Lord M Leon4 K1)S, in a note to Gilbert on Uses and Tilists, p 260, defines 
]>(>ipetuity os * sueb a limitation ot propeiiy as rendeis it inalienable 
beyond the peiiod allowed by law ” Prom early times, however, the test 
whether a limitation infntuio caused a perpetuity appears to have been not 
so much whether the property was alienable as w'hether the estate limited 
w'lis destructible on alienation, as in the case of contingent remainders and 
leinamdirs alter an estate tad (Howard v Norfolk (Duke) (1681), 2 Swan 
464, per Loid KoniNGiiAM, L C , at p 460, Termes de la Ley (1708),««<> 
I’oce Perpetuity), and see note (h) p 296, ante Compare Sanders on Uses 
and Trusts, p 196, whore perpetuity is described as “ a future limitation 
rostsainmg the owner of the estate from ahening the fee simple of the pro 
jierty discharged of such future use or estate, before the event is deter 
iniued or the period amvod when such future use or estate is to arise H 


The reported decisions passed from the consideration of unbairable entails 
to that of mdestinctibie'executory limitations tn futuro, which began to 
be recognised, within restricted limits, both for lands of ^entance (Pay's 
Case (1602), Ore Ehz 878, Pelhy Brown (1620), Cro Jao 690; Snowe 
f. Cuttler (1684), 1 Lev 136) and for terms of years (Anon (1573), Dyer, 
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wider sense, and certain interests arising tn praseuii have been held 
void under the name of iierpetuities (J) Examples of such inteiests 
t;t prasent% are — 

(1) Estates and inteiests limited withan unauthoiised 

mode of devolution, for example, an estate of inheritance not known 
to the common law (w), an unbaiiable entail (a), an estate in 
which successive heirs take life estates only(o), the attempted 
entail of a chattel (p). 

(2) Interests held on peipetual non-chaiitable tiust, wheie no 
])eibon 01 pel sons can take any benefit (q\ for example, trusts to 
keep m repair a tomb not pait of the fabnc of a church (i) 



intcwcBti4i| 
prmmiiit, ^ 
conttidensd Wr 
be void. 


ii6 b (withiu a ble the judges differing), Manning's Case (IbOO), 8 Co 
Kep 94 b, Lampet'a Casa (1612) 10 Co Eep 46 b), thus giving use to 
the modern rule Deflnitione under the toodern rule oie given in note (nO> 
p 301, post At all events there appeals to be no doubt that the moaning 
of the word “ perpetuity "was early extended to all devices intended 
porpi'tuate tbe possession of ostutes in a prescribed lino ot suclosbioii 
{Pearse v Beeve (1661), Poll 29, 30, Ifvmoeistonv llumheisUm {IIM), 
1 P Wins J32 , Mailboiough (Dule) v Oodolphin {lari) fl759), 1 Kdcii, 
404,416, Hmilh i Doimerv PacKhutsi {1142),'i Atk i35, 1.16, H L , 
Hobmsonx ffnidcas/fe (1788), 2 Bro C C 22 JO (“ oxtendiiigthcoAtate”), 
and see the oailv iiiH^auccs of the popular use ot the word tollotted m the 
Crford English Dn lionnry) 

(/) Tlie woid "perpetuities” m the sense in winch it is used m this 
and the ioUowing paragiaph as applied to ceitaiu present inteiostH, has 
no pkee in the Jaw ot jieijirtuitics or tbe rules ot remoteness as tieutod 
in tlie present title, which are concerned with tuturo lutorests, and with 
tutuie intoresls only 

(w) Mtldmay 8 ('asr {lQ{i5) 6 Co Rep 40 a According to tins i as*', and 
Sx'tlergood v fdjfe (1699), 12 Mod Rop 278, j^r Powell,.! , at p 282, 
•stites tall, fiom the tim<> of tbe statute 7)e Dome Conditwncdibus 
(MatuteofWestminster, II (1285), IJEdw l,c I) uiitilconiinonieiovenes 
wei'o allowed, were looked upon as perpetuitus (Pigott on Common 
Kecoveiifs, p 10) A commou law fee upon a lee was described as a 
perpetuity m Gay v Gay oi Jay v Jay (1651), Sty 268, 274 

(n) OiJbeit on Uses (Sugdeu’s ed ), p 260 Pentere)t Co v Cluisl's 
Uospiial (1083), 1 Vein 161 

(o) Chudieigh's Case (1505), 1 Co Rtp 113b, pt Popham. T .J , at 
p 138 a, Claie v Clare(1734),Cas temp Inlb 21, per Jjord TaLBor, L 

It p 26, Wolhn V Andrewes (1824), 2 Biug 126, auJ see Manning v 
Andrews (1576), 1 Leon 256 

(p) TatioH V Molltneux (1610), Mooie (K B ), 800, fjekiid v Pai/ns 
(1637), Poll 25, Appnie v Flower (1061), Pollj 27 , and othci eaiJy cases 
vontermng limitations of a term on failuie oi issue 

( q ) See title Chaeities, VoI IV,p 174 Aconvevanoeof an advowton 
upon trust, us vacancies occur, to nominate fat peisons to tbe living, whne 
'he trust is not for the benefit of a pansli or otbcrwiso ehuiliable, and is 
not for the benefit of any person uidividnally, has been said to be void 
under tbe rule agamst perpetuities {lie Chuuk Patronage Tiiisl, fjauue v 
A (? , [19041 2 Ch 643, C A , jer Valouan Wiluams, L T , at p ti48) 

(i) bee titles Bdiual and Cbemation, Vol 111, p 43J, CiiAiiniES, 
\ol IV , pp 118, 174 A tiust or condition to rctiair a tomb w not in 
in'Hf illegal, and it has been held that, if biniteil withm the pcrjietuity 
penod, m which case no remote future interest will arise on its delciraiua- 
Uon, it may be a valid condition {Lloyd v Lloyd (1852), 2 Sim (\ *') 
256, 264, Ke Dean, Cooper Dean v Stevens (1889), 41 Ch L> 662, 657, 
Pirhnght v Salwey, [1896] VV N 86) The ratio decidendi of the two last 
nted cases is "anomalous and not easy to explain” (Jarman on Wills, 
6'b ed, p, 279, note (f)) In Lloyd v Lloyd, supra, tber*' were two 
fruit# for the repair of tombs one of the inbesritsnce on a tiust to 
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Tabt l (3) (Jiflijj to trnsteea for non-charitable indefinite objects (s), or 
Intro- for non-chantable unincorporated institutions or societies which 
dttctory. may last for an indefinite time (t) But no question of perpetuity can 
arise when the trust is intended to be one for the benefit of the 
individual members of such a body at the time when the gift 
becomes operative, or where the property can be transferred to a 
common fund held for such a body, and when so transferred will 
not be subject to any ti usts which will prevent the existing membeio 
from spending it as they please (u) 

repair a tomb, wlnoh the court held void as a peipetmty {Lloyd v 
Lloyd (1852), 2 Sim (n s ) 255, 266), the othei a condition that two 
annuitants should out of their life estates keep a tomb in repair, which 
was held binding on the annuitants Kinderslet, V -C , ibid , at p 264, 
said “ I am satished that a condition simply for keepmg a tomb 
m repair is not a charitable one, and is not of itself illegal It may be 
illegal to vest property in trustees in perpetuity for such a purpose 
But the diioction that the annuitants shall out of thou life interests keep 
the tomb lu repair is quite lawful and they are undei an obligation, out 
of their annuities, to do so aocoidmg to the diieitiou of the will" 
Similarly, a tiust or condition tor maintaining specihed animals is not 
charitable, but, it it does not violate any i iile against roiuoteness, is not 
in itself unlawful, and see title Ciiaiuiies, Vol IV , p 118 The question 
%)f its enforceability may depend upon the terms of the instrument and the 
(in umstniK cs oi the case There may bo no ceUui qm trud diiectly 
interested in seeing to its enfoicement, but when a trustee accepts a tnisl, 
the execution of which includes a lawful diioctioii, or where an auuuitaut 
iKopts ail annuity subject to a lawful (oiiditiou, the oouits have not 
abstained tioiii lecognismg such obligations In Pellingall v PeihngaU 
(1842), 11 L J (cn ) 176 the executor was held, upon the construction ol 
the will, to be a beneticial legatee ot the surplusot an annual sura, which he 
was diiected to apply to the keeping of a maie The court enforced the 
obligation by requiimg tull inloimatiou to be given when lequired respect 
iiig the animal, by giv lug liberty to apply and by an undertaking to main 
tain the animal comfortably In Mitjord v BignoUls (1848), 16 Sim 105 
116 120, Ihcie was a charitable bequest, aftei deducting the annual 
amount renunod tor the keep ot speiihed hoi-ses The older ot the 
(ouit iDoludod piovision for tne hoises In Be Dean, Cooper Dewn \ 
Utevene (1889), 41 Ch B 552, atrust annuity tor the maintenance of ceitain 
Jioises and dogs was held valid The lattei case has been seveiely cnticisi d 
*it and in so fai as it decided that the life of an animal could be a life for tiio 
puiposc of the perpetuity peiiod (see p 308, pod) A pioper way ot pio 
> iding for speciliea animals has been said to be by giving an annuity to a 
«iistodian payable so long as auy of them aio h\mg {Be Howaid (1908), 
Timei>, 30tn October) 

(i) Thomson v ShaKespeai (1860), 1 De G F & J 399, C A , Came v 
Long (1880), 2 Do G F & J 75 , ife Jones, Parker v Lethbridge (1898), 
79 L T 164 see title CiiARiTif s, Vol IV , pp 117 et seq 

{t) Be Dutton (1878), 4 hx D 54, iis ClaiPs Trust {1875). 1 Ch D 497 , 
Be Swain, Philhns v Poole (1908), 99 L T 604, see, further, title 
Chari riE'j, Vol lV,p 119 

(w) Cocks\ Manneis (1871), L R 12 Eq 674, 686 , Be Delany's Estate 
(1882), 9 L K Ii 220, C A , Be Clarke Uurke\ Ciarts, [1901] 2 Ch 110 
V question may arise whether the body must be and is capable ot ascei 
taiiiment In Re Deiany's Estate, supia, Deasy, L J , at p 243, pomtctl 
out that the body in question in that case was easy of ascertainment 
Interests held by or gi\ en to a ductuatmg body which may last indefinitely 
may be rendered valid by being statutory {Prestney v Colchester Corpora 
turn and A -G (1882), 21 Ch D 111), charitable {Goodman v 8aUa*h 
Corporation (1882), 7 App Cas 633), or derived under a Crown grant to a 
oor^ratiou with a condition in favour of the body or mcorporating the 
body for the purpose ilhngale v Maitland (1866), L B 3 £q 103, 
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639 The following estates and interests in projierty may last 
for an mdehnite time, but if created or evisting in ptasaitt (v), so as 
lo be vested m some person, peisons, oi corporation, theie la no d ncfaft y»i> 
objection to them on any ground of peipetuity (a) — interoet«ih* 

(1) Easements and piofiti d pimdit (b), i<ni>eta»i 

(2) Reutcliarges and other similar interests m land lasting 

iiidefanitely (c), and all remedies to enforce tliem {d) , objectionable. 

(8) Restiictive covenants and conditions running with land m 
equity (c), 


109), title CoNSiitUTiOKr4L Law, Vol VI, p 487, but m the latter case 
(here must be evidence of the eMstence of such a corporation {Ittvfm [Lord) 

\ .4dam«(1878), 3Ex D 361, Chesiftfield, [Urd) y //arm, [1008] 2 Ch 
197, 423,0 A , affirmed, [1911] A C 623) 

[v) When created (o aiise tn fvtuio, all these interests refened lo iii 
(he text, injra, except the statutory mtemsts, appear to besiibjeit to 
(lie rule against perpetuities , thus, as to the creation of oasciueiifs 
%n futuro, see note (1), p 311, poU , and as to future gifts lo chantics, we 
p 329, poH 

(fl) These interests are also lefened to p 322 poi,t, with legaid to the 
application of the rule ngainst perpetumes hut see note (r), supra 

[b) London and Sonth Western KaiC <'o \ (fomm (1882), 20 Oh 1) 602, 

(' A, whcie JthfeJL, MR, at p 683. described lh<«e iniciests as 
«vccptions to the lules against renioteiiess, hut ste Oray, Rule against 
I’eipetuitics, s 279 and see geneially, title I'ASfcMiNrs and I’aoiirs a 
I’ rvi-NDKK, Vol XI , pp 233 et seq 

fc) Keppell V Bailey (1834), 2 My & K 617, per Lord BmmouAM 
1 j 0 , at pp 528, 629, Lewis, Law of Peipctmty.p 699, wlieie it is pointed 
iiut that, although corpoieal propcity is clogged wheu subjected lo these 
lights and its value may bo piopoilioiiatcly decreased, its alienability is 
unaffected and its aptness foi cominerciui dealings rcniams (but as to 
this reason, see/ic Uaigreaves, Mulglry v Tntlrij (1890), 41 Ch 1) 401, 

C A , and see note (6), p 295, ««te, sec, goneially, title RiiNiciiAttGli.1 
IND Anndities 

(d) Jemott V Cowlnj (1607), 1 Saund 112 c, FosUr v Foster [1100) 

2 tern 386, where no question of perpetuity was taised biiih lights 
of entry pass on an assignment of the rentcharge to the assignee as part 
of Ins security [llaveigtll v Hare (1618), Oro .J.ic 610) 'llie Oin- 
\c>ancing and Law of Property Act, 1881 (44 Kc 4") V'lct c 41), s 44, 

I onfers rights of entiy for distress and receipt of rein and piotils on the^ 
owner ot the rentcharge, so far as those remedu** might liave been* 
»ouferred by the instrument undei whu h it arises, hut not further 'I'he 
Conveyancing Act, 1911 (1 & 2 Ge*> 5, c 37), s 6, to leuiove doubts, 
declares that the rule of law relating to pcrpeluities does not apply to thosi' 
remedies and like powers and remedies oorifenod by any instrument ioi 
lecovering or compelling payment of any annual sum within the 
Conveyancing and Law of Property Act 1881 (44 & 45Vict c 41), s 44 
Ihe right of entry, m case of a rentch.irge, need not he conlincd to the 
Ixnds out of which the rent issues ((»ilbeit, Rents, p 41), and as between 
landlord and tenant the nght of distress foi rent may be extended to 
lauds other than those demised, see title Dhtbiss, Vol XI, p 156 
With regard to the lands demised, the entry under the usual condition is 
vahdbystat (1640) 32 Hen 8, c 34, see title Landlokd and Tenant, 
Vol XVIII . p 686 

(fi) Mackenzie v Childers (1889), 43 Ch D 205, 279, and see Coles v 
iitms (1864), 6 De G M & G 1, C A , per Knight-Bbuce, L J , at p 7 As 
to the conditions under which such ooveuants may be binding, see McLem 
' McKay (1873), L R 5P C 327, Rogers y Hosegood, [1000] 2 Ch 388, 
C A , and, as to restrictions under buddmg schemes, see Llhston v Betwher, 
[1908] 2 Ch 374, 665, C A , Reid v BwkerzUt^, [1809] 2 Ch 306, C. A 
As between landloid and tenant the question is whether the ‘‘oven^t 
touches or ooncerus the land, see Ricketts v Enfiild Churchwardem, 
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Part I (4) Covenants and conditions running with land at la\v(/)j 
Intro- (6) Customary rights (flf), 

ductoiT. (6) Chanties (/i). 

(7) Interests held by corporations (i), a check on which is pro¬ 
vided by the law of mortmain , 

(S) Inteiests derived under or by virtue of anv statute (k), 


Part II,—The Rule against Perpetuities, 

iSicT l~P(’iiotl allowed for Smpamoii of Vrtiiinff 
Hob-Sfit 1 —Slatement of the Hole 

Short 640 The lule against perpetuities (/) may be shoitly enunciated 

statement as iol!o\t8 — All executory devise or othei future limitation to bo 


1 (Ti 044, 554, 655, Hilo Lwmoni) and Tenvnt, Vol XVHl.p 687, 
note (rt) In Hoqers V Uoseqood, llflOO] 2 Oli 388, 405, 406 (’ A (adopitd 
ill Mailer v Trafford, {1901J 1 Ch 54, 61, by Fakweil, J ), Collins, L .1 
«tti(l the fust point to be doterniinpd is whether Ihe coven »nt or control I 
in its inecption binds the l.uid In Sharpe v Dmmnt (1011), 55 Sol .lo 
420, how< ver, an implied covenant not to mteifero with a trani\iu\ 
(tossing io be constinoted m futmo was enfoicod against an assignee 
of the tramway As to covenants lumnng with the land at equity, see 
Talk V Morhtty (1848), 2 Ph 774, Formby v Bmker, (19031 2 Ch 530 

A , see also title Equitt, Vot XIII, pp 100 et heq 

(/) As to covenants running with the laud at law,see MulUrv Trafford, 
hvptn, at pp 60, 61 As to covenants running with ihe land, see 
g( iierally, titles Landlord and 3>na\t, VoI XVII 1, pp 584 el seq 
JiFAl J’ROPFRTY AND (WniELS EFAL 

(if) Sco title Custom and Usages, Vol X , pp 238 et stq , Gray, Enlo 
against Perpctuitioa, ss 572—688 

(A) Goodman v Saltash Corporation (1882), 7 App Cis 633, 642, 650, 
665 lie Chiti,tchuieh Irusloswe Aet, (1888) .18 Ch D 520, 530, 531. 512, 
J' A , Lewis,Law of Perpetuity,p 689, and see title CiUKiTirs, Vol 11 , 
*I»p 174 et seif 

(t) See title Corporations, Vol VIII, pp SQTetseq , Lewis, Law of 
Perpetuity, pp 200, 087 

(A) Prehineif V Colchester Corporation and A 0 (1882), 21 Ch D HI, 
Pe Chrishhnieh Inelosure Act. ••upra, at p 630, and see Sevenoakt., 
Maidstone and Tunbridge Bail Co v London, Chatham and Dover Bad 
Co (1879), 11 Ch 1) 025, jirr Jissel M K , at p 635, and, as to 
lemoteness in a statutoiy agiecment, see Manchester Ship Canal Co \ 
Manchester Bacemurse Co, [1900] 2 Ch 352, 359, 360, aflirmed, [1901 j 

2 Ch 37, 60, C A , compare Taff Vale Badway v Amalgamated Sonetif 
of Jtadwatf Servants, \lQ0i] A C 430,429 Accordingly, estates tail may 
be pendeim unbarrable by statute, causing a statutory perpetuity (stai 
(1542-3) 34 & 35 Hen 8, c 20, Fines and Reoovenes Act. 1833 (3 & 4 
Will 4, c 74), s 18, oompare lie Bolton Estates, Bussell v Meynek, [1903] 
2 Ch. 461, C A) Powers of destroying such interests for ihe purpose 
of alienation in some cases are given by the Settled Land Act, 1882 (4> 
A 46 V'let 0 38), s 58 (1) (i), and see title Real Profertt and 
Chattels Real 

(I) The rule arose from the limits fixed for exeentory devises and 
bequests, as, to the begmnmg of which see titie Real I^opxbtt and 
Chattels Real the basis on which it proceeds, namely, that the validity 
of an Interest depends ofi^c disLince m fiitunty of its vesting, was first 
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tiiUd luust vefcl, if ut ull, within a hfp oi lives in being and twenty- 
on© years and a possible period for gestation after, it is not stiffi- 
cient that it niav vest within tlmt period it must be good in its 
creation and, unless it is created in such terras that it cannot vest 
after the expiiation of a life oi lives in lieing and twenty-ono 
years and the period allowed foi gestation, it is not valid, and 
subsequent events cannot umlv(‘ it valid i»i) 



lielinitftly laid down in Norfolk's {Duki) Cose (JC85), 3 Cas in I'li I, H L 
The necessity of some such rule was made manifest when it was de< idtd 
that executory devises were sometimes allowable and weie indestimtilde 
(see Pella v mown (1620), Cro Jao 690, Seattergood v /I’di/c (1609), 12 
Mod Rep 278 , Lewis, Law of Perpetuity, c x ) It is generally con- 
sidered that it was an invention of the chancellors as to tilists and equit¬ 
able interests (as m Norfolk’s (Dvke) Case, aopra , ('hnlfonl v Okea (1674), 
1 Cas m Ch 239, Lloyd v fnrew (1697), Piec (Jh 72, H L ) adopted at 
(‘ommon law as to legal rights under uses and executory devises, see h’a 
Hidletf, Buckton v /iny (1879), 11 Ch D 045, per Jessii, M R , uL p 649 , 

I 0 \ dummina (1896), flQOG] I 1 li 406, per PAlLih, (' It , at p 40S 
Tor the history ot the rule see 2 Hargrave, Juiidioal Argiimeiils (urgiiiiient 
111 TheUiisaon v Woodford), Lewis, Law of Perpelmtj, t ai , tiiiiy, 
15ule against Perpetuities, 2nd ed , c v 
(m) Dungannon (Lord) v Smith (1840), 12 Cl &. Km 646, II L, par 
i’kekwi u , ,1 , at p 663, adopted by Lord Davet m llaneook v It'ntnoM, 
(1902] A C 14, 17 , compare Tie Thompson, Thompson v Tlionmson, 
jl906) 2 Ch 199, per Joyce, J , at p 202 , 2 Preston, Absti.uts of Title, 
p 169 Kor the jiurpose ot this shoit statement the penod of gestation is 
made a part of the dcQnition, it is boitu for some purnoses to omit it, 
and to add to the rule “ for tho piiiposes of tins rule a cmhl <n verdie aa 
m^re is consideied os a life in being,*’ os in Jaiman on Wills, 6(h ed , 
j) 216, and Challis, Real Property, 2nd ed , pp 170, 171, approved m 
Be Wdmer's Tiuata, Moore v tngfteld, [1903] 2 Ch 411, 422, 423, C A . 
and see ViUar v Oilbey, (^1907] A C 139, 149 Iheiulois thus short-lv 
stateil by Grav, Ride against Perpetuities, 2nd ed , s 201 " No intere-t 

IS good unless it must vest if at all not later than twenty one yeais altei 
some life HI being at the creation of the interest ” licwis’s dcflintioii of tho 
woid “perpetuity” (Law of Perpetuity, p 164) is, “a future hinitafion 
whethei executory or by way of leinoindei, and ot either real or personal 
piopeity, which is not to vest until the expiiation o!, or will not ium cssarily 
\cst within, tho period fixed and prescribed by 1 w for the < nation (»f 
future estates and interests, and which is not desti'ictible by the jieisiflis 
for the time being entitled to the projperty subject to the fuluio liimtation, 
except with the concurrence of the individual interested iindei that 
limitation ” This definition has been accepted in several cases vi c London 
and South Weatem Rail Co v Gomm (1882), 20 Ch I) 502, 68J. ( A , 
Dunnv Flood (1883), 25 Ch D 629, per Nokth, .7 , atp 63'1. Bednigion v 
JB?ownc(1893),32L R Ir 347.p<’r Bewii J ,atp i^5. Be Ashfoiih, Sibley 
V Aeh/ortA, fl905] 1 Ch 535,641 (wheic Karwell, J , explains the wiisem 
which the woid ‘‘ destructible ” is used in this di hnition), Be Tyrrell'a hatalt , 
11907] I I R 292, 296, C A Chalhs, Real I’roperty, 2nd cd , pp 170,171, 
also separates the statement of the rule from tnat of the period prcsci ibed 
by it, and confines it to “ all future interests and claims in, to, or upon any 
specified property, which do not anse undei or take effect by virtue of 
the rules of common law and are not subsequent to an estate tail (and j 
with a few exceptions requiring specific mention ” In order to avoid the 
<>omplexity of tne expression ^ vest ” which occurs in the definition, the 
rule DOS been express^ in the form • “ No interest subject to a condition 
precedent is good unless the condition must be fulfilled, if at all, tvithiu 
etc ”; see 49 Sol do 360, followmg Gray, Rule agamst Perpetuities, 
let ed , s 201, but this definition needs a peculiar meaning to be given 
to “ condition ” (see tiwi, 2nd ed ), and takes no notice of the effect of 
Uie role on conditions subsequent As to v«iting, see, furtber, p. 303,pcs*, 
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Rfr*i I 641 Tho nilc nUtod moje fully IB as follows—> 

Period l'’ust, siilgfx t to the etceptious hereafter mentioned (w), every 
allowed for future estat'^ oi iiitoie&t m m\y kind of pioperty, the lights in which 
Sttspension governed by the law of England (o), must ho such that, at 
of Vesting when the instrument creating it comes into opeiation (p), 

Limit on it can be piedaaled that, if the estate oi interest vests at all, it must 

HiwpenBion neffssaiilv vest not latei than at the end of a certain period( 7 ) 

otvestinR Secondly, tins peiiod IS the life of a peison oi the survivor of 

'!er'.ptu.iy Tiumhei of j»‘isons(/) in being at the time of cieatioii of such 

jiuiod ' fatuie estate or mteiest, and ascertained for that puipose by tin 
jnsLiument cre.itiiig tho same, and twenty-one vears to he computed 
fiom the dropping ot such life (s), but if no such person or persons 
ate asceitamed by the insLunnent, the period is twentv-one years 
(omputed fiom tho tune of cieation ot the fiitnni estate oi 
jiiU'iest (0 

In the foIIoMiri'f p.uagi.iphs this penod is ealUd “ the peipitiutv 
penod ’(«) 

( luiWn n’lifrt 'rhndh, a child mIio is t n diitii non at the time of cieation 
smiDif. of an estate oi inteiesl and is aftoniaids hoi ri alne, is «’6( me<l to 
he a jierson in being lor the pm poses both of tlie\esLing ot the 
estate or inteiest in linn(6), and of being a life chosen to luiiu the 


(«) See p 322, pos.t 

(«) As to till piopcriv and intorosts bound by the rule, see, fmtber, 
pf) 111 112 pokt we ilso ]) '312, pofit 

Ip) In the t ISO of dispositnnis by will, SCO p T\2, post and wilb logaid 
to the execnlion ot ]h)Vvois, and, grntiallv, us to the iu( niustnin (s (akon 
into act omit, see p 1J.1 pokt 

{q) jSo'tfolli « {ftuLe) ('itsp (1685) 3 Tas in Hi 1, II Ij (“The Case uE 
Peipetmties ” in Chimeeiv) , JAoqd v CfocM’(161)8), Show Pul Cas 117 
irid othci <iiscs have merely evtended the penod th«^ vesting ol an 
«‘\e(ufoiy limitation was thus allowed to be suBpended fiist foi a lite 
{I\lh \ Itiowii {1()20), Cio I,K 500, Norfolk’s (Duke) Cam, svpra), 
tw'o lues {Oonng v Hicleniaff (1662), 1 Cas in Ch 4), or anv number 
of eoiuuneut lues {Low \ limron (1734), 3 P Wins 262) , a life and one 
year {Lloi/d v Carew, f'Upm) , oi a Kasunablo time ufter the life {Marks \ 
Claris (1718), ID Mod Ilep 419, Goodtitle d Gumnll v IPood (1740), 7 
Teim Kep 103, n), oi np to twenty one years {Stephens v Stephens 
(1736) Cns temp Tall) 22b) 

(r) As to the quablieations neicssaiy foi the perBons chosen, see p 308, 
post 

(«) Compaie the ileliiutiou of the Real Piopoity Commissionord’ 3rd 
Report, pp 39, 69. which has been adopted with the roseivation of the 
penod there given as alternati>e to tho twenty one years period, of the 
nuuorOy ol boine ])eison en ventre sa miir at the dropping ot such life, ami 
aeeeitamed for that purpose by such inBirument," which perhaps still 
aw uts yudieial decision , see note (1), p 310, post 

(() i'loohe y De Vundes (1803), 9 Ves 197 , Palmer v Holfmd (1828), 
4 Russ 403 Speakman v Speakman (1850), 8 Haie, 180, Lewis, 
Law of Pei petuity p 172 

(<r) It IS convenient to use this terra, as inference is continually made 
to ‘the penod allowed by law for tho vesting of executory mterests ” The 
Real Properly t'oimmssioners’ 3rd Report, at pp 37, 39, used the terra 
“ the period of perpctnitv2’ 

(6) Theiinmon v 11 oodjout (1805), 11 Ves 112, II L, the second answer 
of thr judges, Blnekhum v. Staples (1814), 2 Ves &B 367, Knappvng 
V 2Wtiwo» (1864), 10 Jur (n 3 ) 626, Ftflorv fJOftev, [1907] A (1139, 
149 Lewis, Law of Perpgloity, p 147, regards Stephens v Sisphmt 
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perpetuity period (c) The peipetuiti peuod ma>, theiefme, be filer. 1. 

apparently extended by a peuod or peiiods foi gestation, but onlv PttlA 

m those cases where gestation actually exists (d) This biaiich of alloWelwr 
the rule is applied whethei it is for tlio advantage of the unboin Suspeiti^ 
child or not (i") ofVeaUirjf. “ 

Fourthly, eveiv condition subsequent which but foi this lule Conaition# 
Mould reudei void a validly created estate oi inteiest is to that sHbBwmcm 
extent mopeiativo (/) 

Fifthly(//'), any estate oi inteiest which does not necosMinlv biibhcfiuout 
satisfy the abo\e rule is %oid fioni it8cieatiou(/i), and events, buhso- 
(jueiit to the date of the insti ument which, oi subsequent to the 
ileath of the lestatoi whose will, created the estate oi inteiesl, 

Mhi(h in fact iiialie the U'sting take place within the peipotuitv 
polled, ha\e lut eflect so as to make the estate oi intuest valid(») 

Sixthh, the time of the death of the testaloi is deemed the time 'imuMif 
ot cieation of an estate or inteiest cuealod bv \ull, ami tiie time et 
tlio execution of the instiuineiit iieatnig the pouei is doomed tin 
lime of cieation of an estate or iiiteii d eieaU'd b> the execution of 
a powei not t.iutimount to absolute oMiu'i'-hipt/) 

Smi-Nki 2 IhUtiiittuition fif the June o) itUimi 

642 The lulo IS (liiectcil to ensiiie that the vesting of estates osjutofihe 
nial inteiests takes place at a time not too lemote A Innitataon of 

(1T3($), Cas kmp Talb 228, as the foniidutiuri of the iiilo (as in dial luso 
III oxeciitoi V devise to sncIi a sou ot a living p(>isou as should uttaiu 
twenty one was laid valid) ponilcnod wilh stal (IfittH) 10 Will i, e 22 
I'ouittimes cited as e Ih, which provided that iiustliiinious thildieu sboulil 
bo able to take under liraitations ,i8 if boiu m tho litelime of then ))aieu( 

(t) TheUusgoii V Woodfotd (1805), II Ves 112, II L, (lie lust answer 
of the judges , Lonq \ JUiickaU (1797), 7 Term Kep 100, Re M dmrr'n 
T)utts Mooye v TI inijfichl, (1903J 1 (’h 874, per lU'c Ml I , at p 870 , 
affirmed, [19031 2 Hi 411, d A , pet StmiiNo, b T al p •12> 

(d) Vadfll V Pufinet (1833), 1 01 A: I’m 372,11 1j , llie soioud and 
thirci aiiswpis ot the pidges 

(e) Re ]] ihtter'e Tiuhle, Voox v W-inqfield, ' ! )03] I CIt 874, p<r 
Bl eKLtv, J , at p 888 , athimed, [lOCIJ 2 ( h 41 , C A , per Koul «, 

LJ,atp 421 

if) As to mvalid gifts over, see p 350, post, <i8 to invalid directions lor 
S' ttlemout of valid gifts,seep 353, posl as to tliolestiamt on autuipatioii 
ol married womens mteiesls, seo p 332, poU, and as to diiccdoiis not 
aflotting \ cstmg, see p 338, po^t 

(q) This IS propcilv a corollaiy from the first rule, hut forcomplctenesK it 
IS cmveinent to state it as a co ordinal o si par ate lulc, w e/tin/i/mmim 
tLord)v Rmith (1816). 12 (T iV I‘Tn 540, po 'Jin'Imi, ( 3 , at p 012, 

II L , Lewis, liaw of Pei pet inly p 170 

(h) It 18 not, thcroloip, void only for tho excess, even win re the excess 
could he clearly asceitamed (UaruocL v Br/tnow, (1902J A tJ 14, 22, 
approving Lenke v Robirihon (1817), 2 Mer 362, 389), Real Piopcity 
ton nassiouers’ 3id Repoit, ji 35 

(i) Jee V Audley (1787), 1 Cox, Eq Cas 324, where Kfntov, MR, 
said, at p 326, “ the single question is not whether the limitation is good 
in the events which have happened, but whcthc'r it was good in its 
eiiation ” , and sec Southampton {Lord) \ Hertford (Marguin) (1813), 2 
Ves & B 54 . Dunqtmnon {Lord)v Smith, aujna, Harding v J!Vo/t(l857), 

*7 £ & B 650, anci, as to tho circuxnstancMJS taken into account, see, 
further, p 333, post ... , . 

{j) Real Property Commissioners 3rd Report, pp 40, 69, and as to th« 
date from which tho,period is letkonod, see, further, p 332, pout 
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an estate or interest, and the estate or interest so limited, not 
vested within the perpetuity period are said to be “ too remote,’’ or 
to be “ void for remoteness ” if they are immediately vested, or 
must necessarily vest within the perpetuity period, tliey are not 
open to the objection of remoteness {^k) 

643 An estate or interest is or becomes vested (/) when, first, 
the person oi pel sons, corporation, or body to whom or to which it 
IS limited (in this title denoted by the term “ the alienee ”) is or aie 
ascei tamed and in evistence and capable of being an alienee (m), 
secondly, the quantum of the estate and interest is ascertained, 
and thirdly, all other events have happened to enable the estate oi 
inleiest to come into possession at once, subject to thedeteimination 
at any time of the piioi estates and inteiests 

644 \\heie the interest of the alienee, thoiefore, may by possi¬ 
bility not be ascei tamable until after the peipetuity period, the 
limitation is void (a) 

The quantum of mteiest mav lie validly ascei Lamed by lefeieuce 
to ani pioperty existing at the date of tbo cieation of the binitatioii 
oi to the value of such piojicity (o) 

645 Wbeie the piopeity is to be incieased by accumulation, it 
IS siillicient if within the peipetuity peiiod there is a peison in 
existence entitled to tube the piopeitv, whatever its value oi 
amount (p), that is to suy, if the limitation is vested and m 
possession in oLhei lesjjects 

But wheie the diieciiou toi accmnulution foirns a condition pie- 
codent to the inteiest of the alienee, and that accumulation may 


(A) Oddio V Brown (18o9), 4 De it & J 179, C A , per Tcrneb, L J , at 
p 1%, nedmjlon V iJjouJHe (1893), 32 L R Ii 347, per Bewley, J, at 
p J.yc 

(/) As to vosted and contingent estates generally, see title Real Pro- 
ifcRir ANO (JiiAXTELS Real Gray, Rute against Peipetuities, s 118, 
ob&crves that the iiile does not concern itselt with the secondary mean 
mg of “ tiansmiSBiblo ” sometimes, given to the word “ vested ” 

(m) I^ewis Law of Perpetuity, p lb8 'Ihe alienee himself may be 
under disabilities, whuh aie ignored in questions of peipetuity {Re l^tam 
p}id and Wartimjton {Rail), Payne \ Gicy, [1912] 1 CTh 343 tJ A,/»pr 
(.'02ENS Hardy, M R , at p 356), Fertand v Wilson (1845), 4 Hare, 344, 
per WiGBAM, V C , at p 374 

(«) Curtis V Lukin (1842), 5 Beav 147, 134, 156, Redmgton v Browne 
(1893), 32 L R Ir 347, 35t>, 357 , Saull Btothers, Ltd v Bethell, [1902] 
2 Ch 523 C A . Re Thompson, Thompson v Thompson, [1906] 2 Ch 
199, per joxey, .1 , at p 202, and see the cases cited as to classes at 
p 343,iK)vf 

(o) Wood V Ihew (1864), 33 Beav 610 (where there was a direction to 
enrtvey freeholds, on the expiration of each of leilain leases, to be of equal 
annual value to the leasehold memises, the term m which had expired , 
but see Gray, Rule against Perpetuities, s 206, n , compare Re Wood, 
TuUett V Colmlle, [1894] 2 Ch 310, 316, affiimed, [1894] 3 Ch 381. 
384, C A , Re Coulson's Trusts, Pnehard v Coulson (1907), 97 L T 764 
(reservation of percentage of excess of proceeds under a future sale over 
• fixed amount), and see Re Hurlbalt, HurUtuU v Hurlbatt, [1910] 2 Ch. 
653, 659 

ip) Vddie V Btoun, supra, compare Re Bwam, Monelton v Hands, 
[1905] I Ch 869, (’ A. 
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extend beyond the legal limits, and cannot be stopped and the fund 
disposed of by the alienee, the direction is void (q) 

646 Assuming the limitation n* lalid as regards the quantum 
of interest limited, it maybe invalid on either of two giounds(^/)* 

1 1) that the description of the alienee is such that ho may not 
necessaiily be lu existence and asceitainable within the peipetuity 
period («), or (2) that, apart from the descuptiou of the alionee (who 
maybe a living peison in this case)(0, the events which most 
happen lu oidei to render the estate or interest leady to come into 
possession at once, subject to the determination of puoi estates and 
interests, aie such that tliey may not necessarily happen witiiui the 
perpetuity peiiod (u) The question of unceitainty must be kept 
distinct fiom the question of remoteness, foi the purpose of testing 
the question of remoteness, the unceitaintvof the alienee existing at 


ftBOT. 1 . 



U<9innienefHt( 
in dcseriptiOHI 
ot aliuuen 
or ID the 
Luniinirout 
eveati, 


{q) Aa to aocumulatiou, see p 370, poU Ouitis v huk in (1842), T) lionv 
147, Smith V Cuninghame (1884), 13 L 11 li 480, compaie Tiuiteet, 
I recutorg, and Agent tf t'o v Bugh (1908), 28 New 2!oaland Law liepoits, 
117, Qiraid Timt Vo v Bussell (1910), 179 Fodi'ial iiopoitur, 440 
(r) See Real Propeily (’ommiasxonois’ 3r(l Report, p 40, making a r-ug' 
giation for legialalion validating a liiuitation in one of tlieae lospotta 
(«) Proctor V Bath and Wells {Bishop) (1194) 2 ily HI 358 (tiiu fiiat son 
ol A , a living peiaon who had no son, that should uo bred a oloigyin'in), 
Tiegonioell v Sydenham (1815), 3 Dow, 194, H L (the tenant m an 
nnbaried entail at a remote event), Tollemaohe (Ladif) v Vonintri/ (Burl 
and Countess) (1834), 2 Cl A; Pin 611, 11 L (the peison from time to 
time Lord V), compare Bacon v Proctor (1822) Turn Ai K Jl, and 
l/acA worth v R vnrman (18J6), 2 Keen, 658, and see Kei v Dungannon ( Lord) 
(1841), 1 Dr & Wai 609, Sugden, Law of Piopeity, p 330), Dungannon 
{Lord) v Smith (1840), 12 cT A Fin 046, II L (tJio heir male of A 
attaining twenty one), Ibbetson v IbbeUon (1840) 5 My & Ci 2b (tenant 
m tail attaining twenty one), Wainman v Field (1854), Kay, 507 
(tenant in tail becoming seised in fee simple), Be Gage, Util v Gage, [18981 
1 Ch 498 (to uuboin peisoii on marriage), Real Propeity Coiuinissioneis’ 
3rd Report, p 40, Lewis, Law of Perpetuity, p 464 The desoiiption 
of the alienee (not being a living person) may icquiro him to suivne 
a paiticulai event or to be ascertained at the death of a particulai peisuu 
or class of persons, and the limitation is aocoii* ugly invalid if the 
event will not necessarily happen within the perpeiiuty period (fee v„ 
AudUy (1787), 1 Cox, Eq Cas 324 (to the daughters ot A , and B his wife, 
living at the failure of C’s issue), Gooding \ Awtd (1853), 4 De U M &C 
olO, C A (when youngest child of A attains twentv five), lie Bowles, Pago 
^ Pa^c, [1905] 1 Ch 371 (deteimmation of tyists) ), oi if tho peison at 
V' hose death the alienee is to be ascortamed is unborn, oi possibly unborn 
(Courtier V Oram (1855), 21 Beav 91 (to the testatoi’s graadcluldrtu 
hvmg at the death of each of lus piesent and futuie grandohildiea), 
Gooeh y Gooffe (1853), 3 Do br M & G 360 (grandchildren) , IJodson v 
Ball (1845), 14 Sim 558 , Lett v Jiandall, Lett v Doimcr (1855), 3 Bin &<• 
SI , Buchanan v Harrison (1861), 1 John A 11 662 , Re Taghr's Trusts, 
Taylor ▼ Blake, [1912] 11 11 I (husbands ot children), Be Bowles, Bagev 
Page, supra) Thus the suivivor of a (lass coinpiising unborn peisons 
* aunot be a direct alienee , see p 337, post On the other hand, Ihe liniifa 
tiou 18 vahd whore all the peisons, at tho death of the survivoi of whom 
the alienee is ascertained, are alive or en venire ea mire (Long v Blaeknll 
(1797), 7 Term Rep 100, Thellussonv TFood/oid (1805), 11 Ves 112,11 L f 
He Soherts, Beptnqton v Bobette-Oawm (1881), 19 Ch D 620, C A ) 

(f) Proctor V Bath and Wells (Bishop), supra , Re Brown and Sibhj's 
VotOract (1870), 3 Oh D 156, Re Hargreaves, Mtdglei/ v Tallcg (1890), 
43 oil D 401, C A , o^eiTulmg Airm V Lloyd (1868), L R 5 Fq '383 
(a) Protlor y Bath and H ells (Bishop), iupra (if A should hive no son 
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all (a), or the uncertainty of the other events on which the limitation 
18 contingent happening at all, is immatenal If existing at all, 
the alienee imiet of necessity be ascertained, and, if happening at 
all, the events must be such as will, of necessity, happen withm the 
peipetuity period (h) 

647 The validity of evorv limitation, theiefoie, depends on the 
time of vesting, which is a matter to be decided on the constiaction 
of the words used (() 

It the words of the instrument are plain, they aie taken and then 
meaning arrived at (d) exactly m the same manner as if there had 
lieeii no law of lemoteiiess, and as if the whole intention expressed 
))> the woids could lawfiillv lake effectwithout legaid to th^ 
ioii'5(*<[U(‘iices( /) 

liied A t Jcigyin.ui), Camhndqc v J{otti> (18U2) 8\t‘H 12,24 (if A Icavo 
no c’hildien atl.uiinig twenty stvon) , Chamheihupie v Brorkett (1872), 8 
App 206 /nrLoid SLiHOitNt, L 0 , iit p 212 (when land given for 
ahn'^honm), Jjondon and ffuulh Jtnil Co \ 6'oftim (1882), 20 Ch D 

.‘>62, (' A (whenever land rcquiied foi the puipo'io ot an undeitaking), 
Tipirll V Naylor (1802), 11 New Zealand Law Keports, 118 (on piopert> 
houig used lor sale ot liquois), Be Bowen, Lloyd Bhilhps v Davts, [1893i 
2 ('ll 401 (establishment of a Goveinment system), Be Strntheden and 
Campbell (Lord), Alt v Stratheden and Campbell (Lotd), [18941 *1 26; 

(on the appointment of next ntluii to a eoips). Be Wood, Tulletl \ 
Coll dir, [1804] 3 Tli 381, C A (when gravel pits woilcod out), Ktnyham 
V ifinjArtiw, [1807] 1 I 11 170 (if propiity sold and money handed oveil 
Thonidu \ Thomas (1002), 87 J< T 58, A and Edwatds \ Edwards, 
(1900] A G 275 (if mincials woiked), Bo Bewt<K, Byle v Byle, [1911] 1 
(’ll 116 (when estate deai of charges) See fuithei, the cases cited in 
note (/), p 343, post, in which theie weie gifts over m default of any of 
classes of uiiboin issue attainiug an age greater than twenty one 

(a) Thelhmon \ 11 oodfoid (1799), 4 Ves 237, 309 , Lew'is, Law of 
Peipetuity, p 173 h’oi the purpose of testing whether a limitation 
viol lies the nilo it may be assumed that the aheiice is ceitaiu oi capable 
ot being usMTtained (Smiihuich \ Iluyden (1887;, 19 L K Ir 490, C A , 
ptr Fit/ Gibbon, L ,1 , at p 405 

(f>) Cadrll V Valmtr (1833), 1 Cl Fin 372, H L (the person who 
would have been entitled, at the expiration ot a terra ot years expiiing 
Kveiiiy yeais alter the death of the suivivoi of tw’enty eight persons living 
it the death ot the testatoi,had the estates been settled lu a ceitam sliict 
seltkioeut) 

(f) The question of the validity of a hmitatiou may therefoie be 
biought beloio the court on origmating suiiimoiis (R S C , Old 54 a 
r 1, Ord 55, r 3 , Be llaigreates, JUtdgliy \ Tniley (1890), 43 Ch D 
401 C A ) 

(d) Ah to the coiistiuetion of deeds and wills see titles Dxlds and 
O iniK INSIKUWINTS, Vol X , pp 433 ft , ^\^IL8 

(0 Thinganvon (Lotd) v Smdii (1846). 12 Cl A Fin 546, 688, 599, 
H J, , Collhn V Biown (1853), 11 Haro, 372, 375 (second lule), Stuait v 
Co</C/fM (1870), 5 (’ll App 713, Pcarks v Moseley (1880), 5 App Cas 
714, ptr Lord Sjibobm,, L C , at p 719. Ilvtrhtnson v Tottenham 
[1808] 1 1 K 403, 418, Be Wriqhtson, Battle 'ttriyhhonv Thomas, [\90A\ 
2 (^h 95. 106 C A , £,dwoids\ AdMiardu, [1909] A C 215, 211, Behume 
Piihlie Ttubite v Mahey, [1912] 1 Ch 693 
(f) Pearls v Mostleiu supra, Speakman v Spealman (1850), 8 Hare 
180 185, Be Menm,MeTvm v Crossman, [1891] 3 Ch. 197 , WhVtby v 
1 on }4iede<ke, [1906] 1 Ch 783, 788 , Be Siamford and Warrington (Earl), 
Payne V Gtey, [1912] 1 Ch 343,365,0 A , sum met Bougiion y Boughton 
Bouqhtan r James (1848)^,1 H L Cas 406 Even where a limited and 
lestricfed constiuehou PI the instiiiment would have the effect of 
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Words cannot l)e struck out becau'^e tliejk othmd aj^aiiivst the 
iule(gf), but the meaning of words, appaiently creating a leiuoto 
limitation, mav bo controlled by otLoi paits of tho jn^lui- 
nient, so that taking tho iiiiijtiuuicut as a wliole the hnutaliun is 
i.ilid (/t) 

In dealing, however, with words that aie obacuio and ambiguous, 
weight may be given to the considei ation that it is bettci to 
I (lectuate than to destioy the intention(i), which it is to be assumed 
was not meant to tiansgioss the law (A) 

Thus, there may be a paiticulai clause wlucli on one eonstiucliou 
appeals to offend against the lulo against peipetmties but, it it is 
fairly capable of anotliei constiuction which avoids that ob|ection, 
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iippoiting proMsions othciwise wholly bad and mun wIumo tliero is in 
. \nuteiy Iriiftt, the oouit will not depart irom the iiKaning of tho woids 
III wliuh the court !■< satisfied they lia\o been us(»d {HoiKfhloti \ ./nmi ^ 

1 1S14). I Coll 2(), pt-r Kmmit Uivoer V A!, at p 11) 

[g) Ueitftimn \ Pemsr (1871), 7 Ch App 275, 2hl SiiniliiJv, i i;in 
I uiiiot be split into }>itts on sexti.il < oiitiiigonci(“), unless so expiesstd 
-t e p *1 Ih, 

(It) 'Ihus, I limit ition ov(i in itself void iiny be < out lolh d bv (lie piior 
jiiovisions of the instillment (T»m/ ft/\ V'liWiCi/(18,12) 1 Mv vS. K )(iO . 

I lluomh( \ (iompu Is {\HM),'i My At’i 127) A limit ilioii ipp ir< nth on 
IK idl f iiluro of issue may hr thus conliiied to a fiulnie of issm* previously 
iixiitiomd (lihcLboin \ Fdgleg (1720), 1 P Wins 000, 000, Morse \ 
(JOord) (1820), 1 Rns«, 282, Mol(olin\ !/V/i//f)r(IS21), 2 Hubs A M 
llh, 421 Eno V Fno (1847), 0 ll.ne, 171. Leu'ts v Tunpler (1804), 

,5 Ileav 02."» Lewis, Law ot Poipetuity, p “IVl) As to void liniiUlions 
(III lailnie of issue, see note (k), inha 
(i) PemJ 8 V (1880), 5 App Cas 7n,;)<rLoid Sitiiohm., Iir, 

111 ) 719. applied m 7?eilci’o»’s 3VK«t« (1887), {4('h 1) 7i0,7l8,7f< Tvineg, 

I uiney v Tumeg, [1890] 2 Ch 730, t' A , lie HoUsoh'h II lU eU , Hohstni 
\ SlMrp, [1907] Victonan Law lit ports, 724 In suth a case wonls vvhn h 
imaiht allow that a gift is void maybe leioitod (iSTwa/meye v Smidmore 
(1005), 3 Commonwealth Law Repoits, 244) 

(fc) Leach v Leach (1841), 2 Y iSi C Ch C.is 49", per KMOiir Hiuu i 
\ -0 , at p 409 E g . an executory limitation on failuM' of issue or h« ns ol 
a person which, according to the context oi the cons lattion ado]>tud bv 
the court, (1) may refer to a failure at any indefiniteU distant futuio time , 
ill which case, unless an cst ite tail to cover all the ifisue precedes the limita 
turn or IS implied, the limitation will be void under the iulo(/Mfic« v 
vpced (1002), 2 Salk 675, affirmed Show Pail ('as 104, Green v Rod 
(1729) Fit/(I 08, Law^boumqh {Lady) v /'Vjr (17‘J‘l), Cas iewp Talb 
202, Glare v Clare (1714), Cas temp Talb 21, Jieauderk v Doimer 
(1724), 2 Atk 308, Rodeng v IFat«o» (1764), Arab 478, Greg v Montagu 
<1770), 3 Bro Pari Cas 314, A G y Hud (1782), 1 Bio C C 170, Jhgge 
' Beneley (1783), 1 Bro G C 187 . Glover v Strothoff (1780), 2 Bio C C 
5i Barlow V .S«//cr (1810), 17 Ves 479 , GVi^tAs v (Meue (1819), 1 Tac A 
U 21, Bankeg v Holme (1821 1826), 1 liuss 394, n , II L , Bristow v 
b’ooflibw (1826), 2 Sun & St 405, Gandy v Campbell (1834), 2 CL & Fm 
421, H L Malcolm v Taylor (1832), 2 Russ & M 416 (as to plate), 

'I elU V Malitig (1828), 3 Jur 36, A-O v Bright (1826), 2 Keen, 67, 
]>oe d Todd v Duesbury (1841), 8 M & W 614, Falkiner \ Ilormdge 
11858), 81 Ch K 184, C A , Be Johnson’s Trurta (1866), L R 2 Eq 716, 
hawaon v 8maU (1874), 9 Ch App 651), or (2) may be restneteu to .v 
failure before some event connected mth the hmitations of the instruinent, 
III which case, if that event is within the proper penod, the limitation 
"ill be vahd (Lewis, Law of Perpetuity, o xv , Forth v Chapman (1720), 

1 P Wow 668. and the note* thereto (Tudor, L C Real Pi op, 4th ed , 
374), see title Wilm) 
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the lattei coiihti uetion is pieferred, especially if it is found to he in 
acco dance with the general intention of the will(Z) 

1)1 constiuing an ambiguous clause which, read in a paiticulai 
way, offends against the lule, regaul may had to an 
evpiessed intention that the Innitatioua shall not be contraiy to 
the rule (m) 

The ciicuuistance that to hold the limitation void would attii 
hiite to the an uilention of intestacy, h an element 

whicli has b((M taKen into eonsideiation(«) 

J —7/if ('liouf of I'ltuil Imilnhlf 

648 The choice of peisons whose h\es aie chosen for the 
pill poses of the perpetuity peiiod ma’v he quite aibiliai> (o) 

It IS immateiial that such peisons neithei take any interest in the 
jnojieity (p) nor are connected with the persons haMUg an inteieM 
thortin in any way {q) Tlieio is no limit to then number (i) 

The quahheations necessary aie that they must all he peisons 


(/) Muridli V Holloway Jj R fill L ’>32,648, Ee Motlitrur 

iliay V (hay 11906)2 th 602 500, (J A , lie SUimjord and Wamnyton 
(Fail), Vayne \ (hey, |1912J 1 (’ll ,143, 366, lie Hume, Vuidic Trudm v 
Mabcy, []912| 1 (;li 093, prr PAiikKtt, J , at p 08 

(m) MnitcUiv Holloway {im2),h R oil L 032, per Lord Ciiti wsi om, 
at p 648 As to the efiect given to the words “ os far as the rules of law 
will admit,” witli legaid to executory and othei gitts, see p 317, pod 
If a gift 18 not executory, but direct and unambiguous, and is such as to 
offend against the lule against peipetuities, these words do not lender the 
gift valid (Cfe»w/M* V Oosling (IS66), L R IH L 279,290, Ee Fxmouih 
(Vtsfcmnt), FTtnoiilh {Vtacouni) v Piaed (1883), 23 Ch D 168, and see 
Ee Moore, Eiior \ Moore, [1901] 1 Ch 930) In Ee Finch and Cheu t 
Contrari, [1003] 2 ( h 486, an appointment on the tilists of an antecedent 
instrument or stub of them os were “ capable of taking effect ” took effeit 
with the trusts excluded which would ha\e been void 
(ft) Montgomerie \ Woodley (1800), 6 Ves 622, Taylor v Frobtshir 
(1862), 6 Uo G A Sra 191 , Ee Edmondson's Estate (1868), L R 6 I f| 
,189 (where in consequenee “vested ’’was construed in a special sense), 
Gosling y Qoslmq (1869), ,Tohn 265, 274, Ee Sevan’s Tiusts (1887), 3 4 
Ch D 716, and see Be Wenmoih's Estate, Wenmoth v Wenmoth (1887) 
37 Oh D 266, 270, explaining EUioUx Ellwtt (1841), 12 Sim 276, and 
Ee ('oppaid's Estate, aowlett y Hodson (1887), 35 Oh D 360, as decided 
on this ground As to severable limitations, see p 347, post 

(o) Cadell v Palmer (1833), 1 Cl & Fin 372, H L , see the Red 
Piopeity Commissioners’ 3id Report, p 38, suggesting a legislative change 
in this lespect , Lewis, Law of Perpetuity, p 161 

(p) CadeUv Palmei, supra compare Reard v IFestcoH (1813), 5 Taunt 
393 , Proctor \ Bath and Rells (Rwmp) (1794), 2 Hv Bl 338, and see 
Ugpkms y Hopkins (1739), I Atk 581, per Lord liARDWiCKii, L C, at 
p 696 

(y) OadeU v Palmer, supta 

(r) TheWussony Tfood/oid (1806), 11 y eg 112, H L Qorvngy BieUi 
(1662), 2 Cas mCL 4, estabh^ed this pnnoiplefor two lives as to 
limitations in trust of a term, compare Lloyd v Carets (1697), Show Fail 
Cas 137, as to shifting uses In CadeUy Palmer, supra, the hves weie 
twenty eight m number, uid in Eobtnson y Hardcastls (1786), 2 Bro 
C 0 22, 30, Lord Tnuatow, L C, said that “ a man may appomt a 
hundred or a thousand trustees, and that the survivor of them shall 
appoint a life estate, that would be within the hne of a perpetuity.” 

(m) Having regard to'the origin of the rule, allowing a suspense dunog 
hves, it has usually been assumed that the lives must be those of human 



tl—ftutiE AOArjf«lT t^ERPKTt’tl'I'EJS. 



who are or "will nucessaiil} (/) be aseei laiiiAble and in eMHieuc6» 
or m gestation (a), at the time from which the inatrumeut speaks (b), 
so that their lives are running concunently (<), and that in effect 
there is but one life to consider, that of the longest liver of them {li ), 
and that they must be such that the deteimmation of then lives 
must I e capable of being proved without difficulty (c). 

Whi re the persons chosen are not juactioally ascertainahio, the 
limitation, even though puiporting to he confined wiilun piopei 
limits, IS void foi uncortaint\ (t) 

In a will, the poisons must be such as must necossai il\ ho m lu-mg 
at the death of the testntoi (o) 
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649 The peiiod of twent\-one yeais is a peiiod in gioss, with- chowonf 
out neeessaiy refeience to the mmoiity of anyoneIt may ho i^onwlof 
denoted by the minority of any peison, who may bo tho peison in 

hoin^ If and in so far as Ee Dean, Cooper Ihnn v Sleieiu (1S'>8), 41 
<’li D 6S2, decided that tlie lives of animals could be lakon foi the pm 
pose, it IS jfenorally ixigaided as vvioiiglv decidi'd (seci (Jiay, Itiilc* sgiiusi 
Perpolmlies, ss 903, 900 , Jainetn on Wills, Otli ed , pp JT’I, 297) 

(/) Gooch V Gooch (I8".i) 1 Do <1 M tJ ;iG6, 385 

hi) In accoidanre with the soouiid branch of Uie uilc , see' p 902, ontr 

(b) Theltuh'con v Wootlfoxl (1805), II Ves 112, 11 jj , and see p 'iJ2, 

pOi^t 

(c) “Tho candles are all lighted at once “ {Gonncf v JiuUmlnff (1092), 
roll 31 , JA>ve V Wyn^luim (1670), 1 Mod Itep 50, per Twisuj n 1 , il 
p 51, Loiv y Jintion (1719), .9 1* Wins 292, per Loid Taiuoi, L (J , at 
p 265, Goooh y OoocA (18.)1), 3 Dc (I M A <5 306, per Loid Ciianwohtm, 

L C , at p 384) 

(d) “Let the lives be never so many, there mii>t be a survnor, oixl so 
it is but the length of that life’’ {Secdlciwood v Edge (1697), 1 Salk 229) 

‘ The length of time depends not on the number but on the nature of tho 
lives ” {'nrUmnon v Woodford, numa, per Lord kino\, L r , at p 145) 
Accordingly the following large classes of persons have been suggested 
as validly chosen —all the membeis of one of tho Iloimes of J'aiiiamcMil 
[ThelluDBon v Woodford, avpta, pet Lord I' ldoN, L C , at p 116), all the 
members of the universities, or all persons msuiol iii certain iiisuiami^ 
societies (see S C (1799), 4 Vos 227, 244, 247), the boys of a iiunud 
chanty or public school (Eownall v Gxtham (lc6,l), 33 llc*av 242 
per floMTLLY, M 11, at pp 246, 247 , and Ileal Piofxirtv CoinmiS'.ioiieis* 

3id Ropoit, p 38), all IIis Majesty’s soldiers at tho lime (Lewis, Law 
of Perpetuity, p 167), all persons in esse capable of suoeoeding to a riaimxl 
dignity (Banhes v Le Deapencer {Baiotteaa) (1840), 10 Sim 570, pei 
Siiadwell, V-C , see Ee Exmouih (Waeount), hxmoulh {Viscomti) 

V Pined (1883), 23 Ch D 158), all tlie living descendants ol Hci late 
Majesty Queen Victona (Encyc lopsedia of Forms and Piecedeiits V«1 XII , 
pp 630, 038, 044, 654), but see Jarman on "Wills, 6th ed, p 297 
Oaution should, however, be observed m accepting the suggestion that 
these dosses would all now be held to be validly chosen 

(e) Thelluaaon v Woodford, supra, per Lord Eldox, L C , at p 140, and 
see ibid , per Macdonald, C B , at p 136, 

(/) Re Exmouih (Vtecount), Ermoulh (Viacovnt) v Praed, aupra (all the 
persons in existence at testator’s death and afterwards attaining the title), 

Ee Moore, Prior v Moore, [1901] 1 Ch 936 (all persons living at testatrix’s 
dcuith), sec PoionaU v Otaham (1863), 33 Beav 242 

(?) Gooch y Gooch (1859), 3 DcG M &G 366, 385 (testator’s daughter g 
children, not necessarily born in hw lifetime) In accordance with the 

nay be children en ventre ea mire at his death 
aupra) 

(H19), I Cl &Fm 372, H L , Lewis, Liw of 


rule (p 302, aide) 
{Thellusson v Woodford, 
ih) CadeU v Palmer 
Perpetuity, p 180 
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PERPETUITU'^'I 

whom the iiit< lest is to vest (as in the case of an interest vesting 
on the in.i]oiitY of the alienee (i))» or nidy he any other person, 
whether t.iKnif' <in mteiest in tlie piopert^v (/>) oi not(/). 

650 The peiiocl is not an absolute peuod of twentj-one years 
and June numths, the addition of a period tor gestation is onl) 
allowed wheie gestation exists (m) 

651 The exact penod of twentx-one xears is the full extent of 
the perpetuity pfiiod in all lases wheie the lives of no persons aie 
indicated for the puipose, accoidinglv, hniitations vesting in 
jKM BOMS possibly unborn at the end ot a specilic number of \eais 
inoie than tweiiL}-one yeais honi the date from which the mstiu 
ment dealing them opoiates, are invalid («) In ceitain cases, how- 
evei, wheie teinis of vtaib ('xceediiig tweiitv-one \eai8 weie settled 
in trust tor poisons in succession, whose inteio''ts undoi the liusts 
w'(*ie valid with icspect to tho lule, pioxisioiis foi lecouping the 
lieneficuiiles in eacli casi*, at tho end ot tho teiin, out of othei 
piopeifv foi the capital \alue lost l>> not selling the teim of years, 
have been tieated as xalid(o) 

(i) Fii»t SCI liold 111 Toylo) d ifniilh v BnUnll (1078) 2 Mod R(p 
28‘>, i < ISO doulilod on .inotlur jiomt (see Dunyannon (Laid) \ Smith 
(1810), 12(1 iX I’m ,>40,11 L ), tollowed m Ntr/iAwK v Stephens {11 ib) 
('us ftrnp 'lull) 228 mil Van hi v (1088), 2 Vein 80, MarHn 

V Ioiuf (lOSO), 2 \<in 151 , Thw^iont d Small v ])enny (1750), 1 AVils 
lib (sc( 2 W drt 117) 

ih) Vnistnhiiigh \ Ash (108,5), 1 \ern 234, 304, 2I(iddox v Shinies 
(1727), 2 1* Wins 421, Chdhvcrv IKiHe/f (1745), 1 WTla 105 

(/) Bianl V Westiott (1813), 5 'raiuit 301 (where the person look an 
udeuat void undii tin ndo) Thus vesting may take plate when tho 
iinbmn child of ii liMiig poison .tttuins luajoiity (iVuAt/ v Scott (1804), 
53 lieu "ill pn KoMiirx, MR, ul pp 512, 513), and the peiiotl 
pies( nhed fu .i will may extend until the yoiingost giaiidcliild ot the 
testuloi iltiins twent\ one {Shaw v Shades (1830), 1 My Az Ci 13.), 
pei Jloswytir, J at p 154) Tho lufeiciue haa been drawn that 
such a peison may be a child en venhe sa mire at the rominencement ot 
the twenty one xeais, see the Real Propoity ('ominisMouers’ 3id Repoit, 
pp 39, 09, dermmg theiulo (see note («), p 302, ante), and that theie 
may be thno peiiods ot gestation—that of the living peisun, of his child, 
who IS to attain twentx one, and of tho alienee The question aiose, but 
was not decided m Smith \ I'air (1838), 3 V & C (i'X).328, see tho 
opinions ot Lewis (Law ot Perpetuity, p 726 and Supplement, p 22) and 
()iay (Rule against Perpetuities, 2nd cil, s 222) on this case According 
to Cadell v Fulmer (18*13) 1 01 &r Fin 372, H L, there may be, at all 
events two such periods ot gestation 

(m) ('adell \ J'almer, supra 

(n) Valmer v Uolfoid (1828), 4 Russ 403 , Speakman v Spealmnn 
(1850), 8 Hare, 180, and sec Vioole v Jte Vandes (1805), 11 Ven 330, 
Baker \ Shinit (1897), 28 Ontaiiu Repoits, 439 In Luehlan v Reynolds 
(1852), 9 Haie, 70b, the gift w is, on the construction adopted, restneted 
to lives 111 being In Re Rateton, Bowut \ Churihill, [1803] 3 Ch 421, 
where the hcmhciuiies under an mvahd trust for sale, aiising at the 
expiration ot a le.ise with foity nine years unexpired, were ocrUiri named 
persons oi their issue, the vesting took place within or at the end of lives 
in being 

(o) Re Gardiner, Gardiner v SmUh, [1901] 1 Ch 697 (provision for 
keeping on fivot a policy of assurance), Be EurlbaU, Eurlbatt v EurBatt, 
[1910] 2 Ch 553 (provision^Qr a reserve fund), see TFood v Drew (1864)i 
83 Beav CIO (as to wliicli see note (o), p 304, ante) 
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652 The rule applies to all piivate pioperty (p) the proprietary 
lights m which are governed diioctK by oi by refeieiiee to the law 
of England (g), including property ui colonies into which that law 
has been introduced (j) 

Accordingly, real propeity. including fieeholds, copyholds (s), 
and hereditaments, ooiporeal and incoipoieal(t), and peisonal 


the Rale. 


FiopertT 
MlbjtWt to 
tho lule 


(p) Ab to tho question whethoi the rule aKaiiist perpetuities cxtoiuls to a 
I'rown grant, and tvhether the Crown can generally, or m tho mleiosts ol 
the pubhc, annex to grants in fee conditions against aliouatiou ami other 
Louditions which put ate peisons are not oompetent to annex see Cooper v 
Stuart (1889), 14 App Cas 286 290, P (' , Vowlcr v FowJet (186b), 16 
I Ch II 607 (wheie it was held ti at a g"antoe from the Ciowii does not bv 
the grant .requite any paiticulir piiMloge) Flower \ lloilopp (1841) 6 
Beav 47b, 494, Anon (hlOG), Y 13 21 lion 7, fos 7, 8, pfr\AVisoK, 
.1 , Bro Abi , tit Preiogative le llov, pi 63, 102, Chittv, Piciogatives 
ot the Clown, pp 386, note (h), .388 , 2 Roll Abi.tit I’leiogatne to Boy, 
p 164, 6 Bac Abi , lit I'lerogalivo (L), 3 FamfinweLe v iUrnphon 
(1895), 14 New ZouLind Law Reports 477 , A (/ v Cummins (lh95), 
fl906Jl I R 406 In ThrUtMoa v ITooi/M H Vos 112,11 J., 

it was not disputed that the ('rown was bound by the lule against pei- 
petuities with regaid to a possibly remote limitation ot pioporty to tlio 
( lown made by tlie will of a subject, see, generally, 1 it le CONsnru uonai. 
Law. VoI VI. i>p 486, 487 

(«) See title Com IICT oi' Lvw’s, Vol VI py* 196 et mj In Itaphad 
^ Boelnn, ( ochbtirn v liuphad (1852), 22 L ,J (i ii ) 299, liuata diclaitd 
bv a testator dumiciled amoad of his movsble estate, with vii «i-yuess 
icfoienco to tho Jaw' ot inhoiitaneo in tlieat Uiilaiii, weie invalid bv 
the lule Provisions in a will lufunging the lule aguusl noipetmtics, 
or the Thellusson Act (see n 370, jwd) are not leudeicd valid li> exeivUttoii 
of the will uudei the Donncile Act, 1861 (24 A 25 Vi< t e 121) {Ft (haem, 
Stubberfield \ (hashi, fl905J 1 Ch 684, per Bniiviiv I , at ]» .'i92 
leterring to F>eke v Caibtnj {Io>d) (1873), L R J6 Lq 461, i lase 
undei the Thellusson Act) 

(r) Yeap dlieah Seo \ Onq Cheng Fro (187'>) L R 6 P (' 381, 
apjiroving Choa Choon Neohv Spothewoode (1860), 1 cod’s Oriental (>ascs, 
Vppendix, 1, 1 Kjshe’s Reports, 216 As regard^ the ajiplK ability of 
the lule to an infant colony, see I B1 Com 107 , ('ooper v Sluad (1H89), 
14 App Cas 286, P C (a laae ot a Ciowu giant of public property in a 
young colony, to which tho rule was, m the ciiciim'-tanoes of that case, 
held inapplicable) , and see title DiFfci.DFMjhS a\d Colomfs, Vol A, 
pp 666, 568 . 

(r) Gnffilh v Uatneon (1791), 3 Biri C C 410, Boe d lllenard v, 
Simpeon (1842), 3 Man & C 929, Blapoit v IlnncorL (1848), 16 Sun 
571 , Taylor v T tolmher (1852), 5 IK* (. A Siii 191 , Oiay, Uuli .iguust 
Pt ipctuitioH, 2nd ed , s 318 

(/) E q , lights to minerals {Thomae v Thomae (1902), 87 L T 68, C A ), 
or to loyalties thereon (Edwards v Edwards, [1909) A C 27.6), oi to rents 
(liartopq) v Caibery (Lord) (1819), 1 Sanders, Uses and Trusts, 6th ed , 
p 205, an executoiy devise of a rent, see Gray, Rule against Perpetuities, 
2nd ed, s 316, n ) The question whether common law grants of 
incorporeal herediLiments (which may commence %n fuiuro , see Giibeit, 
Rents, p 59 . Lewis, Law of Perpetuity, pp 698,603) are subjeiA to I he rule 
has been frequently discussed There was no hrnit fixed by the < omraon 
law as to the time at which they might commence, see Real Property 
Commissioners’ 3rd Report, p 29, Ijowis, Law of Perpetuity, pp 003, 
619, 620 The decided preponderance of opmion, however, including that 
of the Beal Property Commissioners (see 3rd Report, p 36), is m favour 
of the view that the limit fixed by the rule against perpetuities either 
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property («\ including chnttels real and personal («), are alike 
subject to the lule, in so far as interests of the nature hereinaftei 
deeoribed (/t) are cieated in them 

653 The rule does not apply to immovable estate in Scotland or 
foieign countiies, oi to funds, bequeathed on trust to invest them 
in the puichase of immovable estates m Scotland oi abroad, limited 
01 to be settled m a manner valid by the law of the leju loci sUub, 
although invalid by English law(<) 

bcB Stti 2 -—Tc<ial Inlcic ts 
(i ) Ileal Lbtate 

654 The following legal estates and inteiests in leal estate(.d) 
ha\e been held to be subject to the lule —evecutoiy devises (c). 


dois OI oii^bt to apply, see tliay. Rule against Perpetuities, 2nd od , 
B 314 In Atdkij v SI Vanenno Guardians (1870), 39 L J (cii ) 871, 
however, obiectionon this ground seems to have been taken to an easement 
wliiib would appear to have been luralid if the rule applied, the above 
ineritiuncd passages fiom Lewis Law ol Perpetuity, and the Real Piopeity 
t omnnssioncrs’ 3id Btpoit, being cited i.i aigument, but the ease 
nicnt was held validly citated (see, however, Gray, Rule against Per 
jietuilies, 2nd ed , 8 314) In Gdbeitson v Kiekaids (1860), 0 11 N 
4')3, 1' 3i Ch , a pioviso that a leulcharge (which in that case appe.u8 to 
liave lx 111 cieattd by way of use) should arise as soon as inoitgagei** 
sJioiild enter on propeity was held valid on the giound that it look effect 
ns a Hsliiclion on tlie estate of the mortgagees and was analogous to 

i low ere ot sale, which aie incidental to a mortgairce’e estate , the dutum ol 
dAKilN, U , 8 0 (1830), 4 il iSuN 277, at p 297, which was adopted and 
applied in Birmingham Canal Co v C^tiwngkt (1879), 11 Ch 1) 421, 432, 
to the effect that a lent might be gianteu to anse in any contingency, 
liuwevci remote, if hmitod to an existing person capable ot alienating it, 
lx mg dissented from, and the latter case overruled, lu London and South 
II iHlein Hail Vo v Oomm (1882), 20 Ch U 562, 572, 673, 584, 688, C A 
Shaipe V Ditjionf (1911), 55 Sol Jo 423, affiimed [1911JW N 158, C A, 
appears to be a decision that the rule apphes to such mteiests but the 
\lecision IS giounded onli on the opinion of Lewis, Law of Peinctuity, 
pp 603, 619, 020 For tbo contraiy view, see 27 Law Quarteily Keview, 
p 151 , as to the effect of the rule on the giant of an interesse termim, 
(Oinpuie p 316, post as to common law assurances in general, see p 33**, 
post, as to rested interests with postponed enjoyment, see p 338, poit 
I u) The authonties as to the two kmds of property aie treated os mutual 
“ whonevei you stop in the limitation of a lee upon a tee, there will we stop 
111 the liroilation of a teimof years” {Notjolk's (Duke) Case (1685). 3 Ca¬ 
in Oil I, H L , per Loid Nottisoham L C , at p 36) , and compare the 
definition of a pcipeluily in Sinnley v Leigh (1732), 2 P Wms 686, p<r 
.iBgVLL, M R , at p 687 , and the limits stated for personal estate in Jee 
V At«l/ci/(1787), 1 Co\, ilq tas 324, IjCW is, Law of Perpetuity, ji IbO 
(a) Sheffield \ (hierg (Laid) (1745), 3 Atk 282, Jee v Xudley, supra 
(h) 8ee the text, tnfm 

(r) Fordi/ce v Budges (1847), 2 Ph 497 , see, fuilhcr, p 322, post 
(d) As to legal estates and interests m real estate, see, geneially, till© 
PnOPEKIT AX» ClIATlELS ReaL , SCO alsu titles StlTIJBUENTS , 

Trusts AN iJ TftcsTEEs", Wills 

(s) Lewis, Law of Periietuily, c x , see note (Z), p 300, ante The follow¬ 
ing are examples of executory devises which have been held valid —after a 
devise in fee ainiple, a deviim ovei on a death without issue in the lifetime of 
fc bring poison (/Wft (1620),Cro Jac 580, Rood Skeersv Jeffay 
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Kpringitig and shifting use8(/’), legal contingent leniainderB ((f)j 
nud certain rights of enti> on bieach of a condition subsequent (ft) 

655 . The applicability of the rule to legal contingent re¬ 
mainders (i) baa been the subject of inueb controveisy (A). In any 


(1798), 7 Term Jlep 589 , Lew is, Law of Porpetuily, p 178), a doviao to tlie 
I Idest male lineal descendant of A living at the death of tlie survivor of all 
male descendants of the testator in being at the testatoi's death (T/tcf/uAKoa 
V Woodf&id (1805), 11 Ves 112, 11 L ) or to the person who would have 
been entitled at the determination of a term evpmug twenty yeais uftei the 
death of the survivor of twenty eight persons In lug at the testator’s decease, 
had the estate been settled in a certain manner {Gmlell v Palmer (1835), 
101 & Fin 372, H L), a devise to the children of a living person, tahmg 
>psted interests at biith or at an age undci twenty-one (see p 145, 

'1 he following, on the other hand, .ire examples of oxet ntoiy de\ iscs w lu< li 
have been held invalid —a devise to the first son of A who should be bicd 
a clergyman (Proctot \ Bath and Wells (Bishop) (1704), 2 lly Bl 358), U> 
the cluldreu of a living person who should attain twenty two, oi any otlx i 
age greater than twenty one (Bull v Pntehard (IHAl), 5 Hare, 587, aigiu'd 
18 an executory devise, see Be Pinch, Abbtss v Burney (1881), 17 t h l> 
ill, C A , per Malins, V C , at p 221), a devise m stiict seUlcincnt, 
with a provision that no devisee should have a vested interest until ilie 
ige of twenty four, so as to cicate an executoiy devise (lie Wriqhtson, Bnttie 
\\*itghtsonv 2’^wa«, [1904] 2 Ch 96, C A , explained in B'^iliitc v $umnwis, 

\ 1908] 2 Ch 25C, 267, 289), a devise of unwoikcd inincrnls under coitniii 
1 inds on being woiked (Thomas v Thomas (1902), 87 L T 68, (’ A , see 
J dwards V lidwards, [\\)W] A C 276) 

(f) Davies v Speed (1692), 2 Salk 676, per IIoit, C .T , Lloyd v Careii 
(1697), Show Pail Cns 137,7?ocd Wtlhiasonv T/frnmer (1767), 2 WUs 
75, Caiteardine v Caiu'aidine (1768), 1 Fden, 27, .14, Lewis, Law of 
Perpetmty, p 14'), Blandfoid v Thaclciell (1793), 2 \ es ‘238, *241, 242 
Samil Brotheis, Ltd v iiethi H, [J')02J 2 Ch 523 , C A 4 sbiftingdause 
to take effect upon an estate m fee simple must be framed to do so withm 
tlie proper limits (Bennett v Bennett (1864), 3 Diew A Sin 266, 276 
Ileal Property ('omimssionois’ 3rd llepurt, p 36) 

(g) lie Piost, FiOkt v Fiost (1889), 43 Ch J) 246, per K vt, T , at p 2 • 1, 
hi Ashjoitk, isibley v AshfoHh, [1906] I Ch 6.35 and sw \\ Inlby v 

1 on Luedeeke, (lOOBj 1 Ch 783 in each of these ci-^i the leiu nnib i w is 
iionted by will, or by way of use 

(h) See p 314, post 

(i) See note (g), supra 

(k) The nuvjonty of text writers, including Mr Pcarrie, considered that 
hgal leroamders weie governed by the old iule*againsi remote poshibilities, 
ilso now known as the rule in Whitby v MiMiell (1890), 44 Ch I) 85, 

* A , rather than l>v the modem rule against peijiel uities, see 49 Sol .)o 
414 (where a number of such opmions of text witters an collicted) 
'•there were of opinion that the modern rule .ipphcd oi should be applied 
to them, and some even denied the existence of the old lule It hilby v 
MiicheU, supra, has estabhshod that the old rule is in force and that it 
apphes to legal remaindcis. Be Frost, Frost v Frost, supra, and Be 
Ashforth, Sihtey v Ashforth, supra, have decided that the modem rule 
applies to them The result of these authorities apjieare to be that legal 
remamdeis are subject to both rules Professional opinion is, however, still 
divided on the snbject, and the controversy has not been set at rest, see 
larman on Wills, 6th ed, pp 368—373, and the notes thcieto, Challis, 
Ileal Property, 3rd ed , p 273 As to the observations of SuonaN, L < , 
m CoU V. 8meU (1843), 4 Dr & War 1, to the effect that remoteness was 
out of ^ question m case oi A remainder, see Lewis, Law of Peipeluil v, 
bupplemont, pp 97 et seq , Gray, l nle against PerpotiuueK, 2nd cd . 

• 287 , Ashforth,,Sibley v Ashforth. supra, per Finwrn J . at p 54tt, 
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case, a legal contingent remainder, where the particular estate is 
limited to a peison or persons in being, may be valid whatever the 
contingency on which it depends, though it might be invalid if 
limited as an evecutoiy de\i8e(0 In such a case, the nature of a 
remaindei attords a guarantee against remoteness, because the 
remainder, unless ready to take effect eo imtanti on the determina¬ 
tion of tlu^ p.irticulai estate, can never take effect at all as a 
romaindei (/«) As legaids such a reraaindei limited by will, ho’sv- 
evei, there is a doubt as to the effect theieon of the Land Transfer 
Act, 1897 00 

By statute a legal contingent remainder, limited on a contingenc} 
not too lemote iindei the rule, which w'ould theiefore be valid if 
limited as an pM'cutoiy devise, may take effect notwithstanding 
the (leLenuiiMtion of the particulai estate before the contingent 
lemanidei Vdsts (<0 

656 Plights of entiv h> a gianloi oi Ins hens (p), undei oi on 
Inoaeh of a coinnioii law condition subsequent, have been held to 
be subject to the lule, at all events in cases where the legal estate 


(Z) Jacl il Wehthyv J^'r/Zimtone (18291, 2 Ilud &B 320, Doe A Winter 

V JVjratt (1843), 9 Cl & I'm 606,11 L , (!ole\ iS'ewvZZ (1848), 2 H. L Cos 
186, SynicH v Hymrs, [18961 1 Ch 2/2 

(w) 'Ibis inle (loos not apply if tho deteinunation of the particular 
cstalo JH tausod bv forfeiture, Bunendoi, oi moiger see Real Pioperty 
Act, 1816 (8 &. 9 Vict c 106), 8 8, title 111' vt Propuuy am> CiiAniLs 
Rfai 

(»0 60iV61Vitt c 66, Rs 1,2, see 49 Sol Jo 379 If the estate con 
ferred by tho Land Traneftr A(t, 1897 (60 & bl Vict c 65), on personal 
leprcsentatives is sufficient to satisfy the feudal rule prohibitmg aoeyanee 
of the soisiii, and to ple^ent the application of tho (ommou law rule that a 
contingent rcrnaindci must be icady to take effect m possession eo instant) 
on tho dotormination of Iho paituular cstUe (as to whuh compaie 
Marshall \ (Itnyell (1882), 21 Ch D 790, 7%. Re Brooke, Biooke v 
Jtiooke, [1891) 1 Oh 4J), then it rnav be hold that there is no leason 
against suih a icmaindei in a will allei tod by tho Land Transfoi Ad, 
18‘'7 (bO 1*0 61 Vict c bo), taking effect acooiding to tho intention, although 
not leady to tome into jiosscsbioii on the termination of prior estates 
f>ui h, it has been dc( idod, is the effect of similar enactments m othci 
juii'iditlions ivluie the LngliNh common law h m force (Re Beavis,Bcavi'i 

V //cans (1906), 7 JN'ew South Wales State Reports, 66, Ee Campion, 
[1908] South Australian Law Reports, 1) But it may result that there 
will be nothing to save such limitations from the objection, if any, of 
lemotcncHS, compaie Re Finch, Abbiss \ Buiney (1881), 17 Ch I) 211 
C A It may, theiefore, have to be decidtd nhether an interest limitiHl 
as a legal contingent reraaindei, on a ooni ingoncy too remoto under the 
lule, in a will ot a testator dying on or atler the Ist January, 1898, is void, 
notwithstanding that it is icady to come into possession on the termination 
of preceding hfo estates 

(o) rontingont Kemamders \ct, 1877 (40 & 41 Vict o 33), s 1 

(p) “ 'fhe difference between a condition pioperly so called, and a con 
ditioual liniitafion oi executory devise is that in the case of a condition, 
the estate is to revert to the grantor or his heirs , m the other cases it is 
liimted over to other peii»ons ” (Re Dugdale, Dugdale v Dugdale (1888), 38 
Oh D 176, per Kay, J‘, at p 179 , Peame, Contingent Remainders,j> 16) 
In the case of conditional hmitations and executory devises no diJfnculty 
arises m applying the rule against perpetuities Where a slufting use, 
not a right of entry, is adopted, tho rule directly apphes (Real Property 
CoinmissionerS’ 3id Repdft, p 37 , see note (/), p 313, ante). 
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to be defeated by the light arises eitlier m a will oi ‘In virtue of Sbot. 2. 
the Statute of Uses (q), but the question has oceawoiied much InUMV 
diffeience of opinion (r) Bights of enlrv or of le-eiitiyin leases, roWeofc# 

(g) 27 Hen 8, c 10, eee J.V !/«(/('«?/(1875), L K 20 Lq 186 187. 

188 (devise on condition not to sell out of the family), Dunn v Flood 
(1883), 25 Ch D 629, per Noam, .1, at pp 632, 633 (a right ol entry on 
breach of restrictive covenant) and see b 0 (1885), 28 Ch D 586, C A , 
per Bagoaixay, L J , at p 592 Re lloUts' Uoepttal ( Trusteeb) and llagm'e 
Contract, [1899] 2 Ch 540, 557, 555 (proviso for reverter on piemiscs being 
employed or converted to uses other than those luontioued in the deed of 
lease and release), approved in Re Aehforth, 8ibleg \ Aahforih 1190511 Ch 
5,15, 646, 646, and applied in Rc Da ('oifia, Clarke v Church of Engh/nd 
('ollegtate School of St Peter, [1912] I (Ti 337 (devise oonstiuod to be an 
vbsolute gift, with condition as to publishing annniU accounts of payments 
and receipts of a chanty) It cannot be alhiniod. however, that the ques¬ 
tion of the applicability of the rule against perpetuities to < orumon law 
(onditions has been finely discussed or bcttled in all its beatings It has 
been pointed out that the references to the siibjcf t in Re Mncleay, sufua, 
ind Be Ashforlh, Stbley v Ashforth, supra, woio dteta Aocoiding to the 
leportinZlMnnv J'’iooo(1883), 25C’h D 629, the power of entiy was cicatcd 
by covenant only and in favour of the vendors, without inentiouing thoir 
heirs and assigns In Re Dolliii' Hospital {Tivstecs) and Hague's < oniract, 
supra, Byrne, J , while cxpussing a decided opinion that the condition was 
void, abstained iioro fort iiig the title on an unwilling purchaser the mft in 
ipiestion was to a diarity, and was decided on the law of chanties uoloie 
I ho Chaiitable Uses Act, 173b (9 Geo 2, ( 36) As to the prosenl law, see 
iho Moiimam and rhantable Uses Act, 1888 (51 A 62 Vict c 42), s 4 (4) 

//( Da Costa, ('larle v Chinch of England Collegiate School of St Peter, 
supra, seems the only case where tlio licir of the giant or, or peisons chmning 
ihiough the grantor, wore icpiescnted The reasoning (billowing that of 
the lltal Pioperty Uommissioiieni’ tid Beport, p 30) ot Paiti s, G B , m 
1 G v Cummins (1895), [1906] 1 1 K 4Ub (wliu li was a case of aeon 
ditiou detornimmg a dctemimablo fee, upon payment ol a sum ot monrv 
liv the Crown, in a grant operating at eominon law, independent) > of the 
hlatuto of Uses), does not seem to be altogether < (insistent with tlie eases 
ibovo referred to It is submitted that the detision in A G v Cummins, 
supra, can stand consistently with those cases If time Ik* siuh an esi'ito 
IS a deteiniinable f<K>, it would appeal to follow tli it thoie inav boa v.ilid 
(ondition dotoimining the Ice at an inddimto tun ( tunc In Aineiita, 

(onditions violating the rule ngdiii®t pcipctuities iiive been licquintiy 
upheld In Cnopet v (1889), 14 App C.iS 280, ?S7, P 0,1hf (ju( j* 

1 'on was raiH( d, but was not decided apait trorn the <in umstiim es of th it 
( ISO, wheie the grant was a Crown giant iii a young colonv (sie note (j), 
p 311, ante, soo also Giay, llulo against Perpotuitics, ss {i»5 112) 'J he 
iiend of modern authority is, however, dcciufdly in favour of applying 
Iho rule to common law conditions subsequent, and Mi Giay has 
»vpress(d the opinion that “lights of entry for eonditioiit biokiu ui« 
within both the letter and the spirit of iho rule” (Gray, llulc against 
I’crpetuities, 2nd ed , s 304) 

(r) The Real Property Commissioners (see 3rd Report, p 30) instaiiced 
i devise on condition of taking and continuing “ name and arms,” and 
leported tliat such rights, having been uninfluenced by the Statute of 
I’ses, 27 Hen 8, c 10, or by the doctrine of trusts or devises, had 
never been consnlered to be subject to the rule They appear to have 
recommended that the rule should be applied to them by legislation 
The text-wnlers are divided on the subject—1 Sandere, Uses and Ti lists, 

)» 199 , Lewis, Law of Perpetuity, p 616, and Gray, Rule against 
Perpetuities, 2nd ed, s 300 a, favour their inclusion , wlule others, 
including Challis, Real Property, 3rd ed, p 187, Sweet (nou* t(» 

Challts, Real Property, 3rd ed . p 207 , and Jarman on Wills, 6th ed, 

pp 374 _^ 376 , consider the rule inapplicable, and the dicta and deciaiont 

cited in note ig) supra, erroneous 
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tiecehsatily iiuideutal to and cu-exteiisive with estates which are 
themselves utuiiTected by the lule, must be excepted from the 
rule («) 

(ll ) 1*0 soil ll J'siutc 

657 Exe(ut()iy limitations of |hisoiu1 cst.ite aie subject to the 
lulo 

658 Tlie iniioHHr iuinntt, created by the giant to a living 
peihon of a leas( to conjiiwnco at a hved oi ascertainable <liite m 
Jill 11 }o, appears to be treated as a valid interest, although the date 
of tommericement of the lease is fixed at a time too remote if the 
lule weie ajiplicable (a) 

659 The iiile against poipetuities has also ne\ei been applied 
to assignments of future goods, the piopcity in which at law passes 
on appiopiiation, which may take place at a possibly lemote 
poiiod(t) a pie-jont sale of such goods opeiates merely as an 
agieemont foi sale^O 


(«) See p JJl, post 

(/) Maddovv titaines (1727), 2 P Wiun 422, JSiooLs y Taylor (ll29), 
Ales 188, Bmudeik v Doimer (1742), 2 Atk 308, Shefield v Oneoj 
(T/Oid) (17 46), 3 Atk 282,287, liullei field y Buttes field (11^9), I Ves Son 
I3J, 154, OriffUlis v fhuve (1819), 1 Jac W 31, Lepine y Ferard 
(1811), 2 Knsi & M 378 , A G v Bnqht (1836), 2 Keen, 57 The rule 
was csldhlishcd as to pcisoiial projHity with refeicnce to bequests of 
liitinc inUiests in teims of years (Sanders v Cornish (1631, Oro Cai 
230, Lamb v Anher (1694), 1 Salk 225, not following Child v Baylte 
(1618), Oio Jac 459, Flekhcr's Case (1709), 1 Eq Cas Abr 193), and 
see 1 Eq Cos Abr 190. n As regards the creation of futuie interests in 
chatkls peisonal bv will, sec litlo Wills, larmnn on Wills, 6th ed , 
pp 1453 ct srq \8 regards <ho cication of future interests iii ehattch 
peisonal by deed, see Idle rLusONAt Pnoi’iiKTr , Uray, Kule against 
i*eii»( tuiLics, 2ud ed , Appendix F, s 829 

(fi) Smith V Day (18.14), 2 M & W 684, Knight v City of London 
Bn wery Co , 11912J IK B 10 , although in neithei ot thcbo cast a was any 
question of perpetuitv raised Such iiitoicsts appear to he ticatcd us 
vested inteiests, to whnh the lulo does not apply, see Bedinqton v 
Browne (189J), J2 L E Ir 347, per Biwily, J, at p 356 In 
\orfolk'a Cmp (Duke) (1685), 1 Cas in Ch 1, II L , both Pembekion, C ,T 
{ibid at p 23), and Lord Keeper Nokhi (S C (1683) 1 Vern 164). 
«onsulcretf that <i new teiin might have been created, \ahd both at law ami 
in equity, to eoniinenco on the contingency which, m that case, as applied 
to the trust ot an existuig twin, they oonsidoied too remote, compaie 
TFori/Mia v Seaman (1676), Poll 112 (term treated after the dcatli of the 
lessor and ol any wife of his) 1 Sanders, Uses and Tiusts, p 109 , the 
Kc^ Propelly Commissioners’ 3rd Report, p 29, and lojwis. Law of 
Pcipetndy, pp 613, 620 advocated the application of the rule to these 
inti'iestK I’liero must at common law be no uuceit>imty as to when the 
term commences oi whethei or not it shall commence at all (Qseen v 
Rdvearde (1691) tJio Eliz 216), and see, generaUy, title Landlord and 
Tenant, Vol XVHI, p 405 

(b) See Sale of Goods Act, 18'’3 (56 St 57 Vict o 71), 8 6 , ClemenU v 
JIfolt&ctoa (1883), 11 Q B. D 808, C A Until appropriation, the grantee 
has onfy an equitable interest (Joseph v Lyons (1864), 16 Q B D 280, 
0 A j uaUasy Bohmson (1885), 15 Q B D 288, C A ), see, further, 
Salk of Goods 

(f) Sftlf qf aqods Act, (96 ^ 57 Yict o 71). ■ 6 (3), 
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660 Equitable estates and inteiefet&(fn of all dohcniitiona, 
mcluding contingent lemainders of equitable estates (c), mo snbjett 
totheiule. The mode in-winch the estate or interest IS ueated, 
fllietlier by devise, gift inlet in os, or coutiact, is immatoual ( / ) I'-suiiaWo 

Jiilerexls 

661 Executoiy tinsts aie subjttt to the uile m coimuon with 
(iihei tiusts(//), but they aie executed by the court in such a 
Ufiv as to preclude the objection diising liom the lulo and nionldcd ' 

'.o as to cairy out the intention of tho testatoi as hii as the lulos 

(it law admit(/t) Any piovisions which oflend aguiust tho lulo i onfiiniLtum 
n(“ omitted (t), modified (A), or confined within the poipetuitv 
I»(uiod(/), unless, the cieutoi of the tiust baa specihcallj or by 
iitcessaiy implication dnected then inclusion (hi), or tlie tiiibt is 
M'lolly inc.ipable of being executed so as to avoid the objection («) 

602 "Wheie piopoity is settled oi dnected to bo settled in a foustmiinm 
jniticuldr comae of suctession, as far as Ihe lules ot law will <'fqualifjini^ 
i(lmil(o), 01 with an> otliei qualifying words to tho hko effect, thou, 

I (Oidiiig to the intention shown, the (piahticatioii may infer either inuts, 
to the quality of the piopeity, to which tlio couise of kuccohsioii 
iiiav be inapt (as m the case of personal piopeity settled to follow 
M .il estate)—tins being the ordinaiy sense of tho woids m such a 
(.ise(p)—or to the length of time that the piojioity is to ho tied iqi, 
li.ivnig regald to the lule against peipetuilics 

Jn the Jii'^t case, no exceiitoiv tuist is neiessaiilv cto.ilcd, noi 


((}) Miibst-nhurqh V lo/t (1685), I Veiu 234, .U)4 , \nrfoll,'« (Dide) Ihiha 
ilGS*)), 'j <'aa m (li 1, IT h , Dutujannon {Lord) \ (1H16), 12 01 

\ 1 in 646, II Ij 

(0 lie Finch. AhhtHs v liuinei/ (1881), 17 Hi D 211, O A . Kc 
II timer's Tiusts.Mooiev IFi/ijr/fcM, (1003] 1 Cli 874,870 alliiineil, LO'O JJ 
2 1 II 411, (J A , Ite Ishforlh, Siblcq v Ashfoilh, [10051 I Ch 53> 

(/) London and l^oitth fi'esUtn Jfntl Co v fl882), 20 Cli I) '>62, 

1 A , per JiSSET, M 11 , .i( p 681 , 0 A 

{ff) Gou'cr V (JioscLiioi (1740), 6 Madd 3‘17 , 1/' Uiounuih (Itulr) v 

i<(/dolpfnn (Earl) (1750). 1 I'den, 404, 422, BlacUintti v (ISIl), ^ 

2 \fs AH 367, Lewis, Law of Pei pot inly, p 574 

Ih) Chrtstte V Goslinq (1806), L R 1 II L 270, 2'JO 

il) MtlesY natford {187<)), 12 Ch J) 601 

(k) Dorchester (Lord) v Efflnghnm (bail) (1813), 10 Nm 6i7, n , II ool- 
more y Bunows (1827), 1 Pirn 512 

(i) yewcastU {Duke) v /ancftla (C'ounUss) (1707), 3 Ves 387 on app« al 
(IS06), 12 Ves 218, II L , Bonhes v Le Drspeneer (/koomox) IIS40) 

I" bill! 676 (toi tho order, see S 0 (1843), 11 Sun ■>08. lawis, Law of 
I'upetuily Appendix III), Ltjddon v Elliion (1854), 10 lieav 56.1' 
''hilleyy Shelley {1868), L R 6 Eq 540 

<m) SackviUe-West y Holmesdale {V iscount) {\8"d), L It 4H L 541 

(n) Tregonvjell v Sydenham (1815), 3 Dow, 194, H L (where a term was 
' ilully created, but the trusts declared of tho tcim were incapable oi 
‘ utiOQ, and there was a resulting trust to the lieir, see Sugdcii, Propei tj, 

P 326, Gray, Rale agauistPerpetuities, 2nd ed, s 419, on this case) , 
h W48, Law of Perpetuity, p 684 

(o) As to such words, see also note (w), p 308, ante 

ip) Vaughn ▼ Buralem (1790), 8 Bro C C 101 , Ltncoln (Oounless) r 
Vew«w«« (Duke) (1806), 12 Vee 218, H L , Goshng y Ooslmq (1862>, I 
T)e6 J &Sm 1, affirmed subnom Christie y Gosling {1866), L R 1 H 4/ 
S!79 { »n<| see Gray, Rirfe against Perpetuities, 2qd od , as 364, 365, 
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are the inteiehta deemed to be settled to the limits of tune allowed 
by the rule (q) 

In tlio second case, if the intention is tliat the iiioperty is to he 
tied up HH lonj^ as possible, then an e\ecatoi> tiust maybe created , 
iMit such liusl must be executed by prolonging the settlement, not 
to the fuitliosl hunt possible in .luy event under the rules, bat to 
licit convenent limit which will enable the primary purpose of 
Ibe instnuiuMt to bo earned oiit(;1 In such a case the (ouit 
jikIiiks to gne lif(‘ inteiests only lo .ill peisons, becoming entitled 
iindoi the lirnil.ilioiis, who aie iii CMstenio at the date of llio 
itKliituuMil, 01 I 111 death of tlie test itoi, ci eating the hmibatioiis (<•) 

663 \ luisl im h.iU' aiihiiig .it a tune he\ond the poijietuiti 
petmd is invalid (/), hnt.wheio the tiust toi sale is ineie luachineii 
loi 1.11 ilitating a division between the poisons for whom the jnopeilv 
is destiiud, elLct will he given to the eipnt.ible inteiesls as if the 
ti if-t foi s.ile wi'ie ninitLed(«) A\lioie, theiefoio, the vesting ot 
these ((jiiitable inteiosts is witliin the ])eipetuity petiod, the} are 
not I endued invalid bv the f.uluio of the tuist foi sale(fi), hul 
devolve .is it the ])iopoitv vveio iinatfected by tlio tiust ioi 8ale(*) 
hut wlime the vesting ot these ei|uital)le nitoiests may not be within 
the i>eipv tui(> ]Kuod, thev .lie invalid (</) 

()ii the otliu li.nid, an estate in trustees ni.iv he validlv ueilid 
•ilthoiigii the Ik lu lici.il inteiosts .lie void foi lemoteness {i ) 


{<[) .'SCI llic < isesutod m note (p), p in,aiil< l)eiihin<l {htud} \ SI 
Mhdu-t (Duke) (1820), *» M.add 2J2 (wbeie, howevir, llic oulei made was 
i('\(ih('d on appeal), ToUemnche (Lady) v (Jovevtiy (Earl avd Coimles‘>) 
(IS 14), 2 n .sL Fin 611 II Jj ) (sie the argument lu Tollemaekc (Lady) v 
< ounlry (ICail aad ('oiiiilcsh), kvimt, ot Sir <* Pipvs, "S G, and Mi 
I’l isjoN,wliuh is letcired to m /»*e IfUl, LIiU \ lldl, (1002) 1 Ch SOT, 
SI { 814 (' \ , .IS foiitmniiig the »rtfio of the decision in Tolh 

mid hi (Lauif) V (Joirntn/ (Eail and < ounickn), giipia), Goslinq v Goihny 
(IS(i2) 1 111 (. J iX Sm I, 14 Gowery Grosvenor (1740) 6 Madd IJT, 
aitil 'ii<i[loid V Tialjoid (1740), } Atk Ml, are not law on this point, 
wi fiiitlKi lillo KvAL Puorcurv AM) t’liAiTrcs UcAi 
» u) I tnioln (('onnU'ks) \ Xfuxastle (Diikt) (ISUG), 12 W'l, 218,210 II L, 
I't I I Old hi DON disseiitui<r, WdluimiX (1847), 6 Ihae, 239 , Shdlcy 
^ s/«//, f/(1808), L R Otf] i)40 

(s) II eo/iwoK V hutrovs (1821), 1 Sim 612 yjer Hakt, V C , at p 620, 
iidopicd 111 Itaiilk V Le Despeueei (Baione->s) /1840), 10 Sim '>16, 691, 594 
ptt Ml VDWLLL, V C Wilhanis V Teale (1847), 6 Haro, 239, 255, and 
see I'ounalJ v Oiaham (1803), 33 Beav 242 
(0 Ilalev Ami (18591, 26Beav 335, Ife Wood, TuUet* \ (Jolville, [1894] 
3 (.'ll 381, F A , 2fe Datnee and Kent's Contract, [19I0J 2 Ch 35, C A , 
A’c liemek, Ityle v Kyle, [1911) 1 Ch 116 
"(a) Ooodier V /idniunds, [1693] 3 Ch 455 following (Joodier v Johnson 
tlSSl) 18 (''ll D 441, C A , per Jl.ssrc, M K , at p 446 , followed m Ks 
/taicion, Bowen v Churchill, (1893] 3 Ch 421 , and approved m Tie Apjdeby, 
1lfd/.frv Tieter, Tl'crfier v Xtsbet, [1903J 1 Ch 665, C A 
( 6 ) Goodur V Edmunds, suma, Be Daveion,Bowmv Churchill, supra, 
Be Appleby, Walker v Lever, Walker v Ntsbel, supra 

(e) Gooaier r Edmunds, supra , Re Appleby, WalLer v Tjever, Walker 
V Niebet, supia 

(d) As in ca^c of a gift to a class hvmg or ascertainable at the time of 
■ale (Bead f Goodmq (1856), 21 Beav 478 , Bh^ht v HartnoU (1881). 
19 Ch D 294 , Be BcwyJt, Ryle v Ryle, [1911] 1 Ch 116) 

(e) Treynnwtll \ Sydenham (1815), 3 Pow, 194, H I* , Reuiman ▼. 
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664 The lule ckie*? not affect validlv created tiusiri lasting a 
possibly indeluute period wheio the intoiesta aie m'bUkI and the 
lienehcianes may therefore, apait fioni dmahihty. put au end to tlie 
trust (y), but an indefinite tiust^\here the interests inii\ not l>e 
vested within the perpetuity peiiod, and the tiust is theieioie not 
so determinable, does not escape the rule {< 7 ) 

A discietiouarv trust, theiefore, of the income of a fund for the 
maintenance of a class of persons, some unborn, which nia\ poMsibly 
last longei than the perjietuity penod, is void (/i) On tlie other 
liand, a trust of income, not discietiouarv, foi the niaintenance of 
the children of a luing person, in eipial shares, where the intoiesi 
of each child is tned, is not void, even although the iiust may 
teiminate after the perpetuity peiiod (A 

SutSFti 4— Intnftts vvfhr ('oDlimiti 

665 The rule against peipetuities is not conconiod with 
lontiacts as such, oi with contnietuul iiglils rncl obligations us 
such A contiact to pay a sum of moiuu, with inteu'st m tlii* 
iiieantune although unlimited in point of time is not, on (iiat 
account, invalid (A). A contiact m.iy have leteumce to 01 ho 


\ewmnn (1839), 10 '^im 61, in both of whuh casoa the lHn(4niiI inteiest 
«ent to the heir at law 

(/) See pp 326, 327, 710 s/, and see title Tuusts and Trdsth s 

(g) Mamwaung v Barter (1800), 6 Vcb 458 (restiaining (liserifnii), 
Thomson v Shahespear (1800), 1 lie G F & J 399, (’ A (to an olhci il 
tor the time being). Smith v (jiinmqhume (1884), 1 1 L It li 480, 
'Irvatces, Fxecutois, and Aqemg Co v Bush (1908) 28 Isew ZuiUnd Law 
Jtepoits, 117 , Giraid Timt Co v RmteU (1910), 179 Fediial Utpuitir 
44b, .xnd see p 297, fl«b> , and as to hiniUlious to a snns, wsi p 347 
post. As (o gilts to the snivivora of a class ot unborn poisons, see p 3i7, 
post 

(1i) Re Blew, Bhw v Gminet, [1906] 1 Ch 624, not following Be 
Jackson V Panott, [1890j 1 (Jh 281, and Be Watson, (or \ Ualson, 
[1892] W N 192 In honqiuld V ytow/iy (1886), I > L II Ii lOl.ulriisi, 
of a residue to apply the mcomo on impiovoineiit < tw'o estates ul dis 
cretion was held to be (oritincd to a reasointdo tine 

(?) Gooding V Bead (ISIS), 4 l)e G M & G 510, (. A , evplaiiied am/ 
distinguished m Be Blew, Blew v Gunner, supta , see also Pahhinq v 
BaintH (1881), 61 L J (m ) 74, C A In Re O'Brien’s Lstute, Piyts v 
'hnsiees, Eruutors and Agmcy (o , ltd (18984, 34 tietniian Law llcpoils, 
too, the same lule was applied, the sluues ot the 1 hil«ln n lx uig lixod, bn I 
I d ■a'letion being given as to the nait ot the sli.ne applied foi uiumldi 
<Mut In PnJioid V Blown, Blown v Jiioini (IS'ib), 2 Jv isc J 420, tin 
dHcretionary iiust was ticatcd as 1 part of thi void gilt to the class ami 
ilierefore itself void 

(k) London and Sovih Western Bail f’o v (1882), 20 (di D 602, 

670, 580, C A , Wahhy AVtrctari/ 0 /A'hrte/or/ticiia (1803), 10 H L Cm 
176 , v Vane (1883), ChaJbs, Real Property, Appeiidiv V , II L , 

and as to a covenant to pay a sum of inonc y on an indefinite failure of issue 
of a person, see Pintwry V /iWkta (1719), 1 P Wins 56*1, per pArrKtK, L C , 
at p 566. Plepdell v Plei/dell (1721), 1 P Wins 74S, 750 A mere 
pirsonal contract relating to land would not b« enforceable against an 
assignee of the land unless it ran in equity with the land iind«.r the 
doetrin© of Talk v Moxkay (1848), 2 Ph 774 , see p 299, ante , London 
and South Western Bail Co v Gomm, sup?o, at p 582 Contracts running 
With the land m eqmlv ai e an eioepliou to tlio ruli, either on the analogy 
bl a covenant running with the land at law or ot an easeinciif {tbid , at 
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6oiliti<tetecl aitli land, for example, an ordinary contract for the eale^ 
or parchaso of land, and yet, alfchoagh unlimited m point of time,' 
may be a mere personal contiact unaffected by the rule (f) 

666 Bnt when a contract creates a right of piopeity to arise in 
fill 11)0,01 in oLliei woi ds a limitation of properly, the rule applies (?nl 
What tlie lulc applies to is not the contiact, ifvhich in itself is not 
illegal, blit llu* light of pioperty or limitation which arises from 
the contract (//) An eiputablo estate oi inteiest to aiieo in fntiao, 
under a contrut is also within the lule(e) Although a contiact 
I'l not within the inle, a tianstei ot a contiact mia be within 
it (/A 

\ contiact 1 elating t) a light of oi equitable interest in propel tv 
III iiitiiio iui\ be intended to cieate a limitation of land onlv, in 
which c.ise it Lh(' limitation is to lake ellcct beyond (he perpetmU 
jxjtiod, tlie contract is wholly \oid and unenfoiceahU {q), oi the 
contiact ina\, upon its true constiuction, be a peisonal contract 
onh,m which case the rule does not apply to it(/), oi itrn.iA, 
upon its tiue construction, he, as regauls the oiiginal coynunt n 
both a personal contract and a contiact attempting to cieate .i 
1 emote limitation, iii which case tlu' limitation will bo bad foi 
])eipetuit>, but the personal coni iact will bo enfoiceable, if the ciis 
otheiwise admits, against the piomisoi by specihc peilounance oi 
by (lainigis (s), oi against his poisonal repiesentatives iii dam.ige‘> 
c>nl\ (/) In all cases it is a question of construction whethei the 
contiact 18 intended to cieate a limitation of propeit} only, oi a 
personal obligation only, or both 

667 K common example of an equitable interest to arise m 
fiihiio uudei a contiact is an option to purchase oi a light of pro 
emption oi lepuicliase in oi collateial to a conteyance or to a lease 
loi a term ot iiioie than tweut\-ono }eaia(i() On the othei hand. 


1 r>St) As to covenants lunning with tht land at law, sec p 3(11), anlt- 
p \'1\, jwit Ah to reatiictive covenants binding (he laud,'.ec p 209, aid 
(1) South I'astem Itailwui/ v Aaaonnied Poiilavd Cimenl Manufaituien 
(1000), FM , flOtOJ I Ch 12, C A , per Fvkweic, L J , at p J3 eoiupaiH 
J{f Iho/lSa Eatote, (19071 1 1 R 204 211 

'm) Soiilh Enitein Rnilway v Aasoiwled Portland Cemrut Manufnctnrpi^ 
(loot)) bhi, «Mpra, at pp 33,34, Londo)i and South Weatein Kail Co v. 
(imiim (1882), 20 Ch D '»62, ftn JessEt, M R at p 582 

(») irotCAtnii Coriioriilion v lloalhor flOOft] 2 Ch 532 5J8, 639 
(o) F^onrion nmi South Western Kml (o \ (toniin, stiitra, per ,TsS'>ci, 
M K , at p 581 

"(p) f'oay, Bute against Perpetuities, 2iid ed , s 329, ti 
(y) liondon and South Western fiait i'o v Gomm supin, at p 680, Bce 
Slaiehrr Itioiheis v Duty (1907), 123 Amencan State Repofta, ago 
( 1 ) Stocker V Dean (1832), 16 lieav 161, compare Jte Cousin'' 
Akxnndei V Cm«(1886), 30Ch D 203, C A (devise, giving an option ia 
purchase on death of annuitants) 

(a) South Edstein RenlhC Ilf V Asaomited Poitlind Cement Manuf irturer* 
(1900), Etd , sup) a, at p 33 
{<) Worthing Cotporatton v Heather, supra 

{U) IiMddhi and South Western Hatl Co v Gomm, supra Wartktnq 
Corpomtionv Henthei, sstpra . Woodall v Chiton.! 1^05] 2 Cti 257 C A . 
auojiee titles T-cnolorp inu Tewni VoJ XWU. p 3)1, S^tcui 
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such an option, confined to the lives of the parties and not more 
than twenty-one years after, is valid (a), it is not suihoiont, 
however, to confine it to the period of continuance of a bluet 
settlement, which may last an indefinite period (b) An oi<uou 
taken by a railway company luaj be valid if limited to the 
peiiod within which the company has authority to take land (c) 

668 An option to arise on any intended sale or other paiticular 
kind of alienation by the owner, e q , a right of pre-emption or fust 
lefiisal, 18 subject to the luleB(d), and, to bind the land or propoitv, 
must comply with it, unless the light is conferied by statuLo (<) It 
may be entircl} void, even wheie limited to a piopor pound, if 
intended merely as a total check on alienation by the ownm (/) 

669 The same rule ajiiilies to covenants to ioc*onvc\ (q) and 
provisoes for iepuichnbe(/i), but not where such a oovi'timt oi 
proviso does not express the true nature of the ti!ins.i"iion, as 
where the instiuraent is really a lease (t) or moil gage (/,) 

670 Such covenants oi contiacts to gi.int oi renew le.isob (/) 
of land as do not run with tlio bind aio snlijoct to tlie uilo and 


1 \\T> In Tie Adams and Kensinqion Vestn/ (1884), 27 Cli 1) ”01, 0 A , 
tin* option had been exercised without quest lou 

{a) Lloyd V CVnew (1097), Pree Oh 72,11 L , Mails y JIfor/.« (1718), 
10 Mod Rep 419 

(b) Trevelyan V TmWjyon (IBS')), L T 853 

(e) Kempy South Eastern Rad (o (1872) 7 < li App 304, London and 
South Wcstein Rail Co v (7om to (1882), 20 Oh I) 562 585 t’ A , and see 
title Compulsory Purchase oi Land and Compi ss\iroN Vol VI, 
pp 59, 03 et seq 

{d) London and South Western Bail Co v Gomm supra, overnilmij: 
Birmingham Canal Co v Caiiwn^ht (1879), ll Ch H 421 In Mamhextei 
!>hipCanalCo v Manchester Rneirourse Co 2 t*]i 17, ( A,liowev<i, 

tlie Court of Appeal held that an aj^reemeiit confe’-im;' such a ii«ht <li<J 
not, (leate an inreront m the laud m that case Cotti v lattsom (ISI 5), 
l» Taunt 221. was an action for damages on a com* i mt giviiif; siu li an 
option m a lease for twenty eight years 

(e) The statutory rignt tonierred by the L.ands Clauses Consobdalion 
\ct, 1845 (8 &- 9 Vict 0 18), s 128, is unliiiiitisl scrj title Cowents'>fi\ 
I’orcuase op Land AND CoMPENsariON, Vol VI P 28, Manehedtr S/np 
f'anal Co v Manchester liaceeAiurse Vo , [IQOO] i Cb 352, aOnmed flOUlJ 

2 (Jlj 37 C A 

if) ReRosher, Rosher v Bosher (1881b 26 Ch D 801, compare Be 
Buqdale, DugdeOe y Dugdale (1888), 38 Ch I) 176, and see title CiriH, 
\o\ XV, pp 422,423 

{g) London and Sovih Westein Bail Co v Gomm, supra , Trevelyan y 
1 revelyan, swpra 

{h) % TyrreWe Estate, [1907] 1 I B 292, C A , overruling Sindzei 
d Go y Bochfard, [1906) 1 I R 399, ma Be Donouqhmore's {Ead) 
hstate, [1911] I I R 211 (redemption of renteharges), Northumberland 
‘Duke) V Percy, [1893] 1 Ch 298 (where the power to redeem was m laet 
severable) 

(t) Distnet Land Registrar v Kauri Timber Co (1902), 22 New Zealand 
Law Reports, 260, C A 

(k) As to mortgages, see p Z82, post, and see title Moktga&f, Vol VXl, 
PP 72, 139, and, as to sinking funds, see Gray, Rule against Pei pi tiuin <, 

V XVI 

(l) See MulUrr v Trnfford, [1901] I Ch 54, 61, title LwntuitD and 
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M< 1 2 tlieicffne, if tho Riant is to be at a lemote period, or the term of 

Intel osts the lease t uniot be aseeitairieii until a iemote peiiod, the inteiest 
Bubjectto in the lai.d cjc.ited by the t-o\eiiant ih void {m) 
tlie Rule 

A -'f, 671 llie 111 tides of association of a company under the Com- 

ujmpa^V ^ panics ((’onsolidation) Act, 1908 (a), take eflect by way of conti.ict 
between the iii< nibert,, and, accoidniRlv, piovisions in suchaitichs 
rnsliictinR ti.insfeis of slnues and enabling the diiectois to call 
loi .iti.iiisfei fiom a hlmifboldei (o), oi subjottinp; the bhnies of 
mn filialeboldei to a hen foi dehtb due to the coiiipauv to aiise at 
any time while he is legisteied as shaieholdci (p), aie \ahd 
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672 As to the npiduation of the inle to other intereslb, oi in 
new iiisi's and cmumstance«, it has been said that the lange ot 
inteiisls to which Ihe rule ajiphefi iua\ he evtended fioin time to 
time .IS the nece^sllv anses (g), and that the couit pioceeds on 
the piincijile that the lule is to be applied wlieie no othei sultnunt 
pioti'ction ag.unst lemoteness is att.iinahle (?) 


Prfst nt 
peipetu il 

JUtOIC'.l't 


Mic'i 8— Jiitiiehts 1(> i(hi(h the Itule (huh nut Aj>j>h/ 

M ii-Sk 1 1 - rieteht and Vetltd I'litiiit 

673 Ceitain peipetual intdests are sometimes desciihed as 
exeeptions to the inle against jieriiotinties, it is pel haps inou 
coiroit to ba\ that, when they aie iiented in jnusenti, the rule has 
no application to thi m(s) 

blxamplos of such inteieists ate- e.isements and d 

jmnilh (0, reriti hnii^e*- and othei Mniil.ir nittiests in land lasting 
indeJiiuteh and all ii'inodies to eiiloicc them (0, covenantb .ind 


TI'SINT, Vol XVIII, p 4<iJ and, as to coxenants luuuing with the 
land bce note (w), p 3‘23, pw'i 

• {in) Hope V <Jlouce'<itr Coipoiaiion (1805), 7 De Ct M &G 647, (' A , 
Jtidinglmi v Browne (1803), 33 L li Ir 347 , see A 0 v QieenJnll (1863) 
33 Bo.iv 103, A (? V Calhirine Hall {Mahler ttr ) {1820), Jac 381, 305 (a 
dcMbC, with a condition tliat tbo luit bhould icmain unaltered) As to tin 
tail lehhe ternnni on an actual eiaiit to a living person, see p 310, ante 

(ft) 8 Edw 7, c 60, see title Companies, Vol V, pp 1 el seq As to 
dolxntuies, see p 364, post 

(o) Borland 8 Irmtee v Steel Brothers d Co, JAd, [1901] 1 Ch 270, 
conipsro A -6 v Jameson, [1904] 2 I R 644, 669, 679, 691 , [1905] 2 1 E 
2ia, 225, 235, C A 

(p) See Xea> London and Brasilian Bank v BiodUhank (1882), 21 Ch J) 
302, C A , BiadfOld Banking Co v Bngqs {1886), 12 App Cas 29 , coiupau 
AVordoft V r’»ou?M!«d 0 /Irtlund, [1896] 1 1 R 532 

( 7 ) See lie UollW Hospital {Iruelees) and Hague's Contract, [1899] 2 Ch 
640, per Bi RNi!,. J , at p 552 (common law condition) 

(r) lie AiiJifoith, Sibkg v Abhjoith, [1906] 1 Ch 635, per Pakweil, J, 
at p 546 (Jeital contingent leinamder), see Chalhs, Real Property 3rded, 
pp 207—217 , Jarman on )^ills, 6th ed , pp 375—376, where the cases 
lu tins note and note (o), supra, are cnticised, compare A •(? v Cummins 
11895), [1006] 1 I R 406 ^ 

(s) As to exceptions aiising from the lex loci situs, see p 312, anUl 

(() A'* to the'^e mterO'.tfi, see p 209, ante. 



Part II —Tiiiii Rulk against PEBPETunrES 


ms 


conditions binding land at law (n) oi m equity (r), customary 
rights (if>), chanties {w), and inteiests held by corpoiatioiis {w) 

674 All vested (a) interests are also outside the rule, e\on where 
they come into possession at any time in fntuio {h) 

Sub-Sbci 2 —Ctitmn DfUindthU Intcreati. 

(l) }n dfutml 

675 Certain estates oi inteiests which would otherwise be too 
leinote aie not considered as such, on account of tlioir dostiucti- 
biiity at the will of the owmoi of another estate to whom the light 
to destioy them is given by operation of law (<) 

The ineie fact of dostiuctibihty by the owiiei himself is not 
sufficient to pievent an estate oi interest fiom being too leniotoOO, 
a right in a luiiig person to an interest which raay\est at a time 
be’jond the legal limit is not made valid by the fact that the peisoii 
in whose favoui it is made may lelease it (>>) 


(ix) I imilattom IhhaHihlt htf Jhutiiatl 

670 Limitations taking effxxct on the deteimination oi in 


(u) Muller y ITra/ford, [IWll 1 Ch 64,60 300,fntte TliPc\oop(iou 

IS Htatutoiy, see slat (1540) 32 Ilcii 8, o U fii a If asx', tlieiofoio, condi- 
iioiis as between landloid and tenant in dtlr,isaiiPO of the toim are not 
invalid under the rule {lie Tip)ell's Estate, [1007] 1 I R 292, T A , per 
\V vcKUR, L C , at p 298) As to the lemarks of BuLcrit, ,1, m Roc d Iluntei 
V Gdlhcts (1187), 2 Term Rep 13'}, in reference to (xovonants againsl assign¬ 
ment, see Challis, Real Property, 3rd ed , p 186 (Jovenants loi the lenewal 
of a lease to the tenant for the time being are valid under the lulo (Pollod 
\ Booth. {\%7o), ^ ) R Eq 229,607,0 A , JJare v Burges (IS'il), iK Ar J 
45, per Page Wood, V -C ,at p 67 , see Re Tiprell’s Estate, supra , London 
and fSouth Western Rail Vo v Womia (1882), 20 Oh 1) 662.670,0 A 
IWtdgesv /7?/e7icocA-(1715), 6 llro Pail Oas b) The f c tthat the covenant 
istorrenewal on notne only docs not appear to after 11 e iircscnt rhxrarltr 
of the right, but see 42 !sol Jo 628 The eourt, howr vei, leans against 
peipetual lenewal unless the loveiiant is clear , see title Landloi d and 
IrNVNT, Vol XVIII, pp 458, 461, 403 As to mvahd covenants lor 
renewal or grant of leases, see p 321, ante 

(v) bee p 299, ante 

(lo) See p 300, nnfe As to future gifts to f hardles, see p 'i2% post 
la) As to the meaning of “ ve-^tr'd," see p 301, ante 
(b) Eg, vested reinamdrrs and revfrsions As to these interests, see 
title Reat PiiOeniiY and Ohaitels Ri at 
(e) Lewis. Law of Perpetmty, p 164. drfmnig perpetuity (seep 301, 
ante ), explained m Re Ashforth, Sibley v Ashfoilh, [1905] 1 Oh 535, per 
Parweli , ,7 , at p 544, by reference to remainders alter an estate tail As 
to inortgagris, see, further, p 362, post 

(d) Cochrane V r7ocAraTte (1883), 11 L R Ir 361, 368 

(e) Re Hargreaves, Midgley v Tatley (1890), 43 Ch D 401, C A , 
and see London and South Western Bail Co v Gomm, supra, per 
K\t, J , at p 572 , Sanders on Uses and Trusts, 6t,h ed , p 603 Avan 
T Lloyd (1868), L R 6Eq 183, and Birmingham Canal Co v Cartwiight 
fl879), 11 Ch D 421, must be considered overruled , an must also Ihe 
if marks of Lord Brocouam.L C , m Keppell v Bailey (1834). 2 Mf At K 
517, at p 527,in so lar as they depend on the contrary pimfiplc, compaio 
Phallis Real Propoity, 3rd ed , p 184 
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defeasance of an estate tail, itself validly created, are not considered 
too remote, because of the right of the tenant in tail at common 
law, and now by statute, to destroy such limitations by liainng the 
entail (j) 

Accordingly,a (barge of a apecitic sum {</), a power of appoint¬ 
ment (h), and a term of years to secuie contingent legacies (i),to aiise, 
n[M)ri the (oiitingency of failure of issue in tail, m favour of persons 
ubtertainable on or before such failure of issue, are valid, and 
similaily a gift may be made to a class of issue to be ascertained 
at tho doteinnniition of the estate tail, whether the gift is direct, or 
IS to a tiustee foi the class, or upon trust to sell and divide the 
pioduco among the class (K) 

Limitations m defeasance of an estate tail, which in their 
natuio must take effect duiing the continuance of the estate 
tail, need not be confined to any limit of time names and 
arms clauses and sbifting clauses opeiating on the succession 
to family estates aie valid though extended to all the issue in 
tail (0 

Till exception, houever, only applies to such limitations as can 
be liaried by a tenant in tail, estates and interests prior to the 
estate tail and estates not aiising on the deteimination oi in 


(/) Nnolh V Shf/field fl787), 2 Uro C C 21'>, Hensman v Pearse 
(1871), 7 111 Ajij) 27 j, Van Gi alien V Foxwell, Foxwell v Van Gruttev, 
|18‘>7J A 0 058, pir Loid MAiSAtiniN, at p 679, Lewis, Law of 
P(‘i]ieliuty, p C64 , and bee Jaik d Westby v Fetherbtove (1829), 2 Hud 
& B 220 , CoU V Sewell (1848), 2 H L Cas 186 (whore hmitatious in 
gdicial duiault of issue took eiXcct as contingent reinaindeis after estates 
tail and weio not too lemotc) Tho ban able nature of estates tail renders 
llioni flee liom objei^tion iiotviithstanding the possible infancy of tenants 
m tail {lie Slamfoid and Warnngton {Earl), Payne v Grey, [1912] I Cb 
243, 265, 366, C A ) As to estates tail, see title Real Property and 
(' nniEJS Ili\L 

(g) Faulkner \ DanieZ (1843) 3 Hare, 190 
(A) Itnndon {Earl) v Moieland, [1910] 1 I K 220, 227 
(/) MoikC V Ormonde {Marquis) (1820), 6 Madd 99 , Goodwin v Clark 
^(K'O)) 1 Lev 25 buhnom Goodtary WarA (1663), 1 Sid 102 

(A)//««>»««» \ Ptarse (1871), 7 ('b App 276, where Jahes, L J, 
said, at p)i 282, 283 “No limitation after estates tail is too 
riuioU , and it appeals to us dear that whether the limitation be 
dll Lilly to a class of issue to be ascertained at the determination of tho 
estate tail, or a gift to a trustee foi such class, or upon trust to convey to 
such class, or to sell and to divide the proceeds amount such class, is wholly 
immateiiul, if the legal and benr final interests should bo both ascertainable 
at tho moiiuut of tiie detcrmimitiou of the estate tail “ and see Doe d 
Winlir V PenaU (1843), 9 Cl & Fm 606, H L , Goodier v Edmmds, 
11392] 3 (Ti 456, per STIRLING, J, at p 462, Be Raygarth, Wx^ham v 
£/o(wcs, [1912] ICb 610 ol8 

(/) St Gcoiqe v St Ocoigt (1767), Gilbert on Uses and Trusts (by 
Sugden), p 157, H L , A ioo//s v Shefield (1787), 2 Bro C C 216, 
Doe d Ilencage y Reneage (1790), 4 Term Rep 13 , Carr y Erroll (Earl) 
(1806), 6 Last, 58, Hantson v Bound (1862), 2 De G M & G 190, 
201, Be Stamford and Warrington {Earl), Payne v Grey, supra, per 
Flficiur Moulton, L J , at p 363 , compare Stanley v Stanley (18()9), 
16 Ves 491 , Binnelt y Bennett (1864), 2 Drew 6e Sm 266, see. accord 
ingly, Enejolopiediji of Forma and Precedents, Vol XIII , pp 622, 626 
It was at oiu 'line the piaetice to confine these clauses uithm lives i 9 
being, see BiiiJei’b noterto Cp Litt 227 8, 



Past II — Tub Btilb against PxBPBTuniss. 

ilefeasance of the estate tail (m) are not protected fiom becoming 
void under the mle (n) 

The miception has not been held to pi otect any limitation which 
cannot vest until a time after the natural determination of the 
estate tail, or is to vest on a possibly remote contingent event which 
may not happen during the continuance of the estate tail and 
operate m defeasance of it (o) A limitation, after an estate in tail 
female or in tail male, on general failure of issue of the piogenitor 
of the issue in tail, is void (p), except where it is, and takes eflect 
as, a valid legal contingent remaindei (q) 


(m) Pines and Recoveries Act, 1833 (3 & 4 Will 4, c 74), B 16 , and see 
Doe d Lumley v Seaiborovgh {Earl) (1836), 3 Ad & El 2, 897, Ex Oh , 
pvplained m Mtlbank v Vane, [1893] 3 Ch 79, 0 A , and, as to the effect 
of disentail, see, generally, title Real Propfety and Cuaitels Real 

(») Cose V Uromr (1839), 6 My & Or 246, Scarisbiuik y Skelmersdale 
(1860), 17 Sim 187 , Floyer v Bankee (1869), L R 8 Eq llo , 8ykfs x 
Sykes (1871), L R 13 Eq 50 The decision in the latter case has been 
onticised (see Gray, Rule against PerpetuiUes, 2nd ed , ss 469—472 , but 
t.ee Jm'man on Wills, 6th ed , p 315, note (z)) 

(o) Lewie, Law of Perpetuity, p 669 , Powell, Devises (Jarman s ed ), 

p 408, Marsden, Rule against Perpetuities, p 147, see Hariopp v 
Oarbery {Lord) (1819), cited in 1 Sanders on Uses and Tnists, 6th ed , p 205, 
which was a case of a limitation by way of use to arise after failure of issue 
not taking any estate in the settled property , it was held by the Court of 
King’s Bench in Ireland that the limitation was void for remoteness 
li wis. Law ot Perpetuity, p 669, gives, as an example of the first kind of 
limitation mentioned m the text, supra, one to A and the heirs ot his 
body, and, after the expiration of two yeais from failure of the issue ot A , 
to B and his heirs With regard to the second kind of limitation, doubts 
have been expressed whether these hraitations are wholly invalid, oi 
invalid only so for as they may be capable of arising after the detei mina 
tion of the estate tail, it is < ontended by those who take the lattei view 
that the hmitations might take effect as an executory limitation of the 
fee simple in the event of the happening of the contingency piior to the 
exhaustion of the estate tail without the estate tail being barred (Lewis, 
Law of Perpetmty, p 672, Marsden, Rule against Perpetuities, p 147) 
In Be HaygaHh, Wxckltam v Holmes, [1912] 1 Ch '’10, the vesting of the 
limitation was confined to a proper penod , ^ . 

(p) Brutow V Boothby (1826), 2 Sim &St 465 (affirmed (1829) by Loid 
Ltndhurst, L C see 3 My & Cr 151) Most of the cases of this class have 
been cases of devises by will of a reversion expectant upon an estate tail 
to which a testator was entitled under his marriage settlement or other 
instrument In such cases, wheie the devise is expressed to take effect 
upon failure of issue, it is bad lor remoteness unless the issue referred 
to lA the devise can be construed to be the same as the issue inheritable 
under the entail The com t leans to that construction, but it is a question 
of construction in every case The issue contemplated by the devise and 
the entail were held to be the same in Badger v Llmd (1700), 1 Ld Raym 
523 , LytUm v Lytton (1793), 4 Bio C C 441, Egerlon v Jones (1830), 
3 Sim 409, Eno v Eno (1847), 6 Haie, 171 , Lewis v TempUi (1864), 
33 Beav 025, compare Morse v Ormonde {Lord) (1826), 1 Russ 382 (a 
TevaioJiAeiT), Sanford y Jrl>y(1828), 3B &Ald 664, Ettuiomhey Oomperte 
(1837), 3 My & Cr 127 In the followmg cases it was held that the issue 
contemplated in the devise were not the same as the issue inhentable lu 
the An^ii and the devises were consequently bad for remoteness — 
Lanesborough {Lady) v Fox (1733), Cas temp Talb 262, Bankes v 
Holme (1891), 1 Russ 394, n , H L , Jones v Morgan (1774). 8 Bro Pail 
Cas 323 As to estates tail implied from gift over on failure of i'«*<iio, 
see title Wills 

{q) See note (I), p, 314, ante 
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677 SiiiiiUr considerations apply to trusts and powers given to 
trustees oil a stiict settlement of real estate, it these tiusts and 
powers ajo bai rable by a disentail, they may be limited to continue 
throughout (he estate tail and to be exerci'jod on the failure of issue 
in tail(i) On the othex hand, trusts which, though limited after 
an estate tail, are annexed to unban able prior limitations, as in 
the case of a niiiionty clause pioviding for entiy and receipt of 
lents by tiiisteos during the minoiitj of equitable tenants in 
tiil(R), must be confined to the peipetuity peiiod (t), it is 
irnmatenal what is the destination of the fund deiived undoi the 
tiusfc \il) 

(i 1 ) h lists l)i finsthh III/ llenefu laries n Imsi’ Inteiesls iitusl VeU n it Inn 

the Veipitiniij I'nimi 

678 A tnist IS dotoiininable b^ beiicfiuailes, .ipait fiom dis¬ 
abilities on llioJi p<ut(/), when all tlio benehcul intcicsts become 
^ested («) Atcoidiiigly, a trust, which is nooessaiily so deteimin- 


(r) Biddle V I’erKins (1820), 4 I'lm 1.55, Wallis v Fieestone (1809), 

10 Sim 225, Jhnjqs\ Oxjoul [had) {18V2), I De t’r M & (5 360,0 A , 
hanlsbeiy \ CoUiei (1850), 2 K A, .T 70'), Jie Stamford and Wanington 
(hurl) J’agne V (iiri/, [I'lli) I ('li 515, C A , see, turtlicr, p 362 jwst 

[s) See Maishnll \ Jlollowag (isiO), 2 Swan 432, Ee Stamfoid and 
n nniniflon (harl), I'di/tie \ (hey, [lOllJ I ('h 255, jier Wakrinoton, J , 

11 p 207 


(/) Lade v Holjunl (1703), 1 iii B1 428 (soo (rray Bulo against 
rcMptluiUts, 2iid »(1, s 404, note (2)), Jinmne v Siotiqklon [ISih), 14 
Sim 560, am/) noni Ihoane v JJouqliton, 15 L J (cii ) 391, Tiirvm 
^ AcMJeoHie (1856), 3 K A J 10, /ie Stnmfoid and Wanington [hurl), 
I'ayne v (riei/, AMwm.po Wariiinoion J , revcised ('1912] 1 Ch 543,0 A, 
on (he giouiid that no legal estate in the triiRtccs anlenor to the enlate 
(,))) was to be im]>lu(1 soo Lewis Law of Ptipelmly, Supplermnt, p 176, 
(tiav, Kule agamat rirpetuities, 2nd ed, s 372 , 5 Jm (n s ), Part 2 , 
181 27 Law Quaiteily Review, p 150 la SiansbncL v sLelmersdale, 

(18)6), 17 Sim 187 (see Gray, Rule against Perpetuities, 2nd cd, 
A 467, note (5)), and IdoifP} v Banlea (1809), L R 8 Eq 116, similar 
I)ow tiH weie attac bed to a term piior to tho estate tail, and weio held void 
^In t rovAS V t/Zewfue (1843), 2 \ &; <’ Ch (\as 237, the question was not 
.ugued, see (Jiay, Rule .aoamst Peipetuitics, 2iid ed, s 465 The 



p .100, ante), and confers pow cis wider than could be created by deed or by 
will, since it extends ovei tho minority ol a tenant m tail by descent, 
which m a deed oi will would ordinalily be void (see Encyclopaedia of 
I'’<)iui8 and Piecedeiits, Vol XIII ,p 235, and the form given thid ,p 327, 
compare Ee Gloiu, [18991 1 I K 337 , Ee ('onleij, [l901] 1 Ch 38) 

(ii) Ihowne v Sioiighton, supra, per Siiapweji, V C , at p 378, Re 
SiHmfout and Waiunqton [harl), Vainie v Oteq, [1911] 1 Ch 255 276 
In JHaidmll v Ilolhmag, supra. Lord Etdon, LC, held that, .although 
the di-tination ot the accumulated tiind was not too remote, being held 
on the same tiusts is those ot the tistatoi’s personal estate, which were 
valid, yet the gift of tho accumulated fund was void, because the 
Id umulation vvhioli was a condition precedent to the gift might extend 
bev oud the per^tmty-period, see dray, Rule against Perpetuities, 
2nd ed , s 674 .laTinan on Wills, 6th ed , 113, note (r) 

(r) '4ueli disabilities aieignoredmquestions ot peipetuity, see notefm), 
p 501 aide * ' 

[(♦) Sec title Trusts aho Trustrus, 



Part IT- The Pule aoaiisvi’ Pfri'etuities. 

able Mithm the peipelmty peiiod, is not olmoxiouw to the lule on 
the ground that it may continue fiu an indehnite peuod {h) 

The contingency on which the tiust aiises must, howovei, bo 
such as will necessaiily occur within (ho poipetnitj poiiod t*), and 
the meie possibility of the trust being so deteiniinod is not 
Miibcient (/I) 

A tinst foi accumulation for any peuod foi the benefit of any 
jierson is not tberefoie invalid if tho poison lias a vested luteiest, 
in whicb casehe is not bound to w.ut until tho expiiation of iheiixed 
peuod, but may stop the accunmlitioii and loquuo pixuient tho 
moment he is competent to gi\e a xalid discharge (^e) , and tins is 
so in the ease of tilists foi aicumulatiou foi chanties (/), but this 
IS not tho case wheie the lulciest of the poison or chauty ni the 
aeiumulated sums is notabbolute and fioo fiom conditions piecedi'iit 
extending he-yond the peipetuitv peuod in) 

(iv ) J'loittioua /oi J!ai'<iu(j Jfthh ami Imiunlnamra 

679 A tiiibt of tlie incouio of aiiv piopeity to lx* iceuinultited 
oi applied for the purpose of jiaxiug meuiuln.uues oi debts of the 
settloi or te&tatoi oi ot an\ othei poison, ui any similar piovision 
tor such debts or incumhiancos, wlieie tho accumulation toi a 
]i( iiod invalid under the lule is not niiido i condition piecedent to 
iho emplovment of the piopertyfor that pui})ose, is not iiualul, 
ilthongh it may last loi an iiideliinte peuod (J/) 

(h) Silte'thry 7j*)«(//u/( 1842), IJ him 75, Oddie y (1859), 4 Do 

<1 I I7‘h A , Longfield v Jianiyy 15 L It Ii lUl, lollowing 

(and citing) Vlemcnls v JjPiliim (EnrI), otherwise muepoited, and as to 
mists tor sale, bee lie Tueedic and Mih'- (1884), 27 Oh 1> 815, lit 
Dougins and EoielVs Contrntl, [1*102] 2 Ch 296, 113 In Tiegonu'ell v 
'^ifdenham (1815), 3 Don, 194, il L, nhiie a tiust w.jsde<ldi(d of a 
teira to accumulate the rents ot the oiu tslile to raise a uit iiii sum and 
tioin tune to time, as sums of £2,500 wer<“ raised, to invest in Jaiid to he 
settled on the peison tlicn iii posstssion of another < state, tho hem (loi il 
intf lest was held to iisult to the htu at law , but tin Urm was helil to bo 
well tieated, and, aiipaiently, the aduimistiative tii'(a of the Itiin also, 
thehur bring entitled until the total sum was raised, (onipare i<mith v 
rMnmg/i«me(1884), 13L K li 480 (where the tiust w is not detorimnahU ) 
(0 iSco p 317, o»te 

(d) Vochrane \ Corhrnnt (188 3), 11 L It Ir 361 

(e) Saunddsy (1841) t'l A I'h 240’, ftoshrg v (iohliuq (\HW), 

Tohn 265, Coienlryx (’o/rntji/(1865), 2 Drew A Sin 470, and«onipaio 
Jie Vniiuner, (Jouiurit) v 11007] J ( h 470, timulmoie y Mnitiiisuii 

(1908), 6 Corriiiirmwcaltli Law ItepoiD 243, and see titles Ex;f coioiia 
iND Admimstkatoks, Vol XIV, p 26t, Tuusis AND Tiicsiirs , and 
f onipaie note (p), p 339, yost 

(/) Wharton v Masierman, [1895] A (> 18G, Re Swam, Monclcfon v 
Hands, [1905] 1 Ch 669, C A , and see title Ciuitmiss, Vol IV , p 157 
(g) Marshall y Hollovmy (IS20) 2 fewan 432 (see note (u), p 326, anfe), 
'^mith V Cunmghame (18H4), 13 Jj It Ir 480, Trustees, hsriuiois, and 
Agency Co v Bush (1908), 28 New Z< aLind Law Reports, 117 
(ft) Southampton (Lord) \ Hertford (Matguts) (ISVi) 2 Ves &B 54,05, 
followed m Be Stamford and Warrington (Earl), Bayne v Qrey, [1912] I Ch 
343, 356, C A , Bacon v Pioctor (1822), Turn & R 31 (where ttiiAiiAM, B , 
grounded his decision on the reason that the enjoyment, not the pioperty, 
was tied up, and the estate vested in the same manner as il the testator 
had created a term for payment of hw debts), Bateman v HoUhh m ( 1847), 
lO Beav 426 In Re Stamford artd Wamngton (Earl), Enyne v Cruj, [1911] 
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The same rule appears to apply to provisions for indemnity or 
exoneration (t) 

A trust for payment of debts does not in general pretent the 
vesting of interests created subject to the trust (J), and such 
interests will be vested in spite of a declaration that the beneficiaries 
are not to be entitled until the debts are paid (A,), but, where the 
directions of the will suspend all vesting until payment of the debts 
or until the fund is equal to the debts, the interests so suspended 
aie invalid (1) 

In a will, provision tna> be made for payment of a legacy to an 
existing person or persons ascertainable within the perpetuity peiiod 


1 Ch 266, Wakringion, J , at p 276, said that all that these two last oases 
{Buionv I'loctor (1822), Turn & R 31, a.nd Bateman v Uotchkvn {ISil), 
10 Beav 426) decided was that where the purpose o£ a trust for acoumula* 
tion, not in itself obnoxious to the rule against perpetuities, was the pay¬ 
ment of charges on the estate the rents of which were being accumulated, 
that was a legal purpose InBi%ggs v Oxford {Earl) (1862), 1 Do (3- M & G 
36J, C A , a power to cut timber and apply the proceeds towards payment 
of incumbrances was hold good on the ground that it could be barred by 
the tenant in tail, and also, by Lord Cranwobtii, L J, on the ground 
that the contract between the parties that an incumbiance should be 
liquidated m a particular mode might extend over any time The reason 
which 18 most easily understood for this exception fiom the application of 
the rule is that such trusts are not against public policy and are destiuctible 
on payment of the debts by the beneficiaries entitled subject thereto, 
whose interests are treated as vested , see Teuartv Lawson (1874), L R 
18 Lq 490, Norton y Johnstone (1886), 30 Oh D 649, Be Stamford and 
Warrington (Earl), Bayne y Grey, [1912] 1 Ch 343, C A, pcj Farweit, 
L J , at p 368 (wheie the reason of the vahdity of such trust is stated) 
In SoartsoTick v Skelmersdale (1860), 17 Sim 187, a trust for accumula 
tion to pay debts was held void, the trust to pay debts out of tho proc-eeds 
ansmg only at tho end of the void period See also p 376, post 

(t) In Massy v O'Dell (1869), 10 I Ch R 22, a trust of lauds conveyed 
by deed to indemnify a purchaser of other lands from certain rents w as 
held valid on the analogy of trusts for payment of debts, the case is 
doubted, however, by Gray, Rule against Perpetuities, 2nd ed , s 417 
In Morland v Cook (1868), L R 6 £q 252, as explained m Austeiberry v 
Oldham Corporation (1886), 29 Ch D 750, C A , a covenant, made by 
•co-owners on partition, foi repair of a sea wall and charging their respective 
parts of the expenses on the lands allotted to them by way of rentcharge, 
was held valid without diw ussion on the point of perpetmty In Cassa 
major V ^Strode (1821), Jac 630, affirming S C (1819), 2 Swan 347, a trust 
deed of indemnity agamst a perpetum rentcharge was idso held valid 
without discussion of ^y question of perpetuity, and see Encyclopaedia 
of Forms and Precedents, Vol VI, p 487 As to rentcharges, see title 
Rrntohabges and Annuities 

(j) MaishaTi v Holloway (1820), 2 Swan 432, per Lord Eldon, L C , nt 
p 446, Baeon v Proctor (1822), Turn & R 31, and see Carter v 
Barmdiston (1718), 1 P Wms 606, Bennett v Wyndham (1867), 23 
Beav 621 

(i) Tewart v Lawson, supra, compare CoZlter v Wallers (1873), L R 
17 Eq 262, and Strong v TeaU (1760), 2 Burr 901 (estates declared in 
lands unsold under trust for sale to pay debts), affirmed TeaU v Strong 
(1760). 3 Bro Pari Cas 219 

({) Bagshaw v Spencer (1748), 1 Ves Sen 142, per Lord Hardwicxr, 
L C , at p 144, Jfij Bem^, Byle v Byle, [1911] 1 Ch 116 (trust to pay 
debts). Tewart v Lawson, supra, per Hall, V -C , at p 496 (trust to 
raise fwds equal in amount to debts), GiraidTrustCo v BusseU (1910), 
179 Federal Reporter, 446 (trust to raise funds equal m amount to debts 
of a State) 
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by means of a trust for aoeumulation Nbioh may exceed the 
perpetuity period <iw), but not where the legacies are only cop- 
tingently payable out of accumulations on a remote event (n) 

680. If the debts or incumbiances aie paid otherwise than 
under the trust for accumulation, as by the creditors enforcutg 
then rights against the estate to be paid in a different way, oi 
being paid off m administration by the court, any express oi 
implied right in any beneficiary to have the estate administered and 
the accumulation continued, so as to recoup him, must be confined 
to the proper peiiod (o) 

SvIj-Seci 3 —CtrfatH Clututuhle Gtfls attnngm futuro 

681 A gift over, on a possibly too remote event, from one 
charity to another has been held to be not invalid under the rule 
if the gift to the first charity is valid under the rule (p) 

(m) WtUiamsv ietow (1860), 6 H L Cas 1013, Oddtev Brown (1869), 
4 De G & J 179, C A , see also Baieman v UotchKin (1847), 10 Boav 
428 

(n) Smtihy Cnmny/iame (1884), 13 L R Ir 480, distinguishing ITtHwinw 
V Lewit*, sufra , Odaie v Biown, Kvj>ia In Smith v ('umnghame, supra, 
at p 486, Chatterton, V , explains ITtiZiams v Lewis, supra, as being 
a case of “nothing more thnn a charge of £000 and a term to secure it 
wluch was clearly nee from obiectiou tor remoteness ” 

(o) As to such nghts, see Tewart y Bawton (1871), L R 18 £q 490, 
applied in Be Heaihcote, HeaUicote v Trench, [1904| 1 Ch 826 (a decision 
under the Thellusson Act, see p "31Q, post), Norton v Johnstone (1886), 
30 Ch D 649, Be Qreen, Baldock v Breen (1888), 40 Ch D 810 (where 
no such nght was unplied), and see pp 376, *177, post In Btggar v 
Bostujood (1886), 19 L R Ir 49, C A , Be Hrathroie, Eeathcote y Trench, 
supra, and Be Webster, Thompson v Thompson {1910), 102L T 906, 907, 
the right ol recoupment was expressly or impliedly given and was confined 
to the period proper in each case 

(p) Christ’s Hospital v Giainger (1849), 1 Mac &. G 460 Be Tt/ler, 
Tyter y Tylei, [1891] 3 Ch 252, C A The old caho ot A7 Bartholomew 
(Fnor) y 8t Paul's {Dtan and Chaptet) (1537), I'D'i or tol 33, pi 12, is (o 
the contrary, but was piior to the recognition ««• executory limita¬ 
tions , see Gray, Rule against Perpetuities, 2nd ed , s 124, note 5 , Lewis, 
Law of Perpetuity, pp 77, 78 In London Corporation v Alford (1640),* 
Cro Car 676, such a gift over was held void under the old dootrine 
against a possibility upon a possibility, see note (g), p 364, post In 
Society for the Propagidion of the Gospel in Foreign Parts y A O (1826), 3 
Russ 142, there was a gift to a chanty, where tTie fund could not be imme¬ 
diately applied to the purpose, and a subsequently expressed gift to anothei 
chanty pending the application of the fund to the first chanty , the ques¬ 
tion of we ride agamst perpetuities was not discussed, and perhaps did 
not in fact arise As to such immediate gifts to chanties, where the 
particular application ot the fund may not of necessity take effect withm 
any assignable Umit of time or may never take effect at all except on 
uncertain events, see title Charities, Vol IV , pp 157, 176 In Christ's 
HospUal V Oratnger, supra, the event upon which the gift over was to 
take effect was neglect for one year by the trustee to perform the charit¬ 
able directions contained m the will ui favour of the first chanty, the 
ratio deoidondi (S C , 1 Mac &; G 464, and, in the court below (1848), 16 
Sun 83, 100) was that the property was not less amenable on account of 
the gift over, this u not now considered a sufficient reason (London and 
Soum Western Bail Co v fifoBww(1882), 20Ch D 662, C A , Be Har^eaoes, 
Xidgl^y TaUey (1890), 43 Ch D 401, 408, C A ) In Bs Tvler, Tyler v 
Tyler, supra, the event upon which the pit over was to take effect was 
fsiluie to keep the testator’s family vault m good repau and rcbmld when 
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Future gifts to chanties are m other respects subject to the rule, 
as are gifts over to peisons after gifts to chanties (q). 

Sl 7 i’-Si(T 4 under Commnn Law Ansnrancea 

682 Legal estates and inteiests created by common law assur¬ 
ances and not deuved under the opeiation of the Statute of UBes(r) 
WOK) until leceiitly considoied to be exempt from the rule But 
modem decisions have depaited from this iii ceitain cases m rela¬ 
tion to common law conditions and some contingent remainders (s) 


it sliould require , the question was whether the first chanty was bound by 
tlu* condition, not whether the gift over Avas \ahd, but the decision went 
on thLs ground This decision has been severely ciitieised by text w liters , 
see Jai man on Wills, 6th ed , i)p 212, note (g), 280, note (u), Jundical 
lleview, July, 1006, Gray, Rule against Pcipetiuties, 2nd ed, ss 603c, 
hO'hl It IS to be obseived that in Rt Tyler, 'Tyler v Tyler, [1891] 3 Ch 
162 C! A , the court pointed out that a tiust or power to apply part ot the 
money to the K'pair ot the vault would piobably have been void, but 
h( Id that a condition merely cicaling a pcipetual inducement to do what 
was alawful act was not void A ciseicsting upon such a fine distinction 
will probably not bo im autiously apphe d or extended , see Re Loweit, 
Lloyd Rhillipa v Jhtvis, [1803] 2 Ch 401, whore bimLiXG, J , at p 494, 
said “ The ])riiiciple ot those dciiMons [i e , CJirikVs Hokpttal v Orainger 
(1849), 1 Mac &G 460, and Re '1 ifler, Tyler v 'Tyler, b\ipra\ docs not 
extend m my opinion to case's whoio (1) an immediate gitt lu iavoiir 
ot individuals is followed by an executoiy gitt in tavoui of a chanty,or (2) 
Hii iirinicdiato gift in favour ot a ehaiity is followed by an executorv 
gift ill lavour of piivate indmdiials ” (^orapaio Chaiitable Donationh 
and hiqiust'^ {('ommiskioners) v I)e Cliffoid {limoncsh) (1841), 1 Di & 
War 246, per biiom X, L C , at p 254, \] oilhnuj I'orpotntion v Tleather, 
11U06J 2 Ch 632, Rt liaiUie, Faithful v Sydney luduetnal Blind 
Institution (1007), 7 New South Wall's State Reports, 266 The principle 
ot Vhnst'i, Hospital v Gmingei, supra, liuthea does not apply vvhcie au 
immoehalc gift lu iavoui of a charitv is followed by an executory gift ovei 
to MK li pm poses as a charityoi public body shall direct {Be Fiiends' Free 
Sihool, ('lihhoin v O'Bnen [1909] 2 t'li 676, He Ihi Costa, Clnile v 
Chimhof htiqlnnd Collegiate Sdiool of St Fete) [1912] 1 (Jh 337), sec also 
Hi Utaid'H 'l')usts, Buthn v Harris, [1904) 1 Ch 270 (where on constinc 
I lull ]| was held that theie had been no foifcituio under the gilt over), 
Lewis Law of lVrpotuif.y, p 481 Thoio appe'ais to be no similar exe*ep 
tiou in the e ise ot a gift to a coiporation lollowod by an executory gill 
ovei to another < orporaiion , see Manchester Ship Canal Co v Manchester 
Rneeioinse Co, [1900] 2 Ch 152, 360, alTiimed, [1901] 2 Gh 37, C A 
( igieemtnL lor a iicipetual nght of pro eruption between two compames) 
Tt has been hold th it where a gift to a chantj is conditional on the per 
loimancp of acts (not lelatiiig to the subject matter of the gift) exteneiing 
to a possibly remote poiiod, the chanty is not bound bv the condition, 
and IS entitle d to a clean eonveyauce, icca from the condition, unless there 
is a giK ovei to anotlier chanty {Re Da Costa, Clnike v Church of England 
Collegiati School of St Feti) sup)a. Be I'yh), lylerv Tylm, su^n) As 
reg^ids the oidmaiy rule that gifts subject to a condition must be 
accepted tIf»» o»eie. see A G\ Chisi's Hospital {\l^){)),Z'£im C C 165 
*4 G V Christ's Hospital (1830), 1 Russ AM 626, 628, Gregg v Coates, 
Hodgson v Coatee (1856), 23 Beav 33, 38 
{q\ See title Ouvrihes, Vol IV, p 175 
(r) 27 Hen 8, c 10 

(v) A (/ V Cuwmi/wJ 1895), [1908] 1 I R 406, whei-e PalliuS, CB, 
at j> 4J0, said, “ but lor*the Statute of Usejs, the rule against perpetuities 
would, until the presf'ut, have had no relation to estates created by deeil 
and »t8 to other estates would have remained a purely equitable 
doe truie ” , and see Be Tyrirtl's Estate, [1907] 1 I R 292, C A , por 
\\ vj,Ki n, L 0 , it p 299," stffniford and Wanington {Rail), Payne v. 
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683 Conti acts, in so fai in, tin} aio lueioly poison a), me ont- 
8ule the rule altogethoi (t) 

SUB-Si 1 1 6 —lutiTtsls (/ti'rii htj it/xinttiin vj I tin 

684 Inteicsts given by operation of law t?f\ for example, result¬ 
ing uses and trusts (a), rights of escheat (li), and such lights of 
Huerter as are conferred by operation of law (t), aie not subject to 
the rule 

S('1i-Sf( r 7 ft/lat)) Jtti/hl-i o/* fufti/ 

685 Rights of entiyp/) or of ic ontr\ in le.is('h(f) necossaiily 
incidental to and co-e\teiisive with leg.il estates and inteiosts 

Orel/, [1912J I Cli 342, C A , per Pakwi-il, L .T , at p 3fi6 , CIiuIIis, licnl 
Propelty,'iid ed , p 180, and .is toCiowngiants sie iiofe( i>), p JM.oh/c 
I n {iavtll Brothels, Lid \ Belhell. [1902] 2 Oh 623, r>40, (' A , an exiejidon 
m a coinevanco was held void, il opiiating at coiuiuou law, jxa cuating i 
Ireehold in futuro, and it operating undei the btatuto ot Umoh, as invalid 
under the rule agamvt perpetuities The conveise luoiiosiiion was statid 
\a Thellusson V IPood/'ord (1799). 4 Vos 227, po Jim n u, T, at pp 227, 
328 As to mteiesta undei such coniruon law assuruiiecs, the eoimnou 
law rules of limitation m.ay in gencial bo suflicient protection against 
perpetuity^ Ihe rule his recently, howoccr, been c'xtendod to certiuii 
lights ot entiy on common law conditions and ciutain legal conlingonl, 
leniaindeis , see p 313, ante , and as to the guiiit ot lucorpoieal heic'dita 
luents in futuro by an assuiance at common law, see p 211, unit As to 
the cieatum ot an nileieshe teiinini, see p 316, ante 
{/) Walnh V Buieian/ of Slate for Indm (1801), 10 II L I'as 176, 
Withom V Vane (1881), ('ballis, Heal Piopeity Appendix V, II L , 
Borland's Tiustec v Sled Brothns ct Co , Ltd , [1901] 1 (‘h 279 , Moilhinq 
i orporalwn v Tleathet, [1900] 2 Ch 522, South Kastein Itndwai/ \ 
Ahboemted I'ortland t'ement Maniifactmers (1900) Ltd, (lOlO) 1 I’h 12, 
P A , see Jfe Slamfoid and Warnnqton (Eml), Bayne v Oici/, |1912J 1 
I’h 342, t' A .ind see p 219, ante 

{u) Re Blunt's Tiuds, Lilian \ ( luah [1904] 2 Oh 707, and as to 
Btatuloiy luUiebts, sii note (A), p 200, anti 

(rt) Thus, wheic i testatoi mikes a diaiitable (mmL detcimm iblo in 
tavoiir of the poison to whom the piopcity wouhl oy law iisiilt iijxm 
failuie ot the liiist, the rule is not intiinged (AV Ruiiddl, liandell v Jtuuy^ 
(1888), 38 Cli D 212, Re Blvnl's I'llists, Wu/aiiy Chinh, supra) 

(h) tlray, Ilule against Peipclnitus, 2nd < d , ss 204 206, n , sn title 
])l SCENT AVI) DlSlhlBUlION, Vol A.1 , pp 21 <t seq 

(c) A 0 V Vumniinb (1895), [1900] 1 I K, 406 (leveitoi on a deter- 
mmable ice cieated by a Ciown giant) As to leveitri on the dissolu¬ 
tion of a corporation, see Lewis, Law of Perpetuity, p 021 , titles Com 
PANIIS, Vol V,p 508 , OOKPOKAlIONS, \ ol VJll,i> 401, I)lS(J\rAM» 
Dibii iBUTioN, Vid 2vl ,p 25 I’oi evamplm of statu 1 01 V lights ot imirln 
on tailuie ot a di position m moitinnn see the S bool bites Act, 1841 
(4 & 5 Vict c 38), s 2 A 0 \ Shadwetl, [VdlO] \Ch 92 , title 1 i>u 
o\riON, Vol XII , p 119, Litcraiy and bcientihe Institutions Act, 1854 
(17 & ISVict c 112), b 4, title Liii R4KY ano Scilmiiic Insiituiions, 
Vol XIX , p 201, and see title Cuakiiils, Vol IV, p 180, note («i) 
buch i^htb have statutory validity 

{d) E g , & grant of a rentcharge with a right of entry for satisfying the 
rent in arre.u: (Real Property Cominissioncrs’ 3rd Report, p 27, t'on- 
veyanemg Act, 1911 (1 & 2 Geo 5, o 37), s 6, seep 299, a«tt, title Rim 
ciiaroes and Annuities), or a condition in a Ciown giant dcUt rininuig 
a determinable fee (A 0 y ('ummms (1895), [1906] 1 I II 400) 

(«) Be Tyrrell’s Estate, [1907] 1 I R 292, C A , per WAiKnc, L C , at 
p 298 , see note (u), p 323, ante, and see title Lanuloi'tj and Tenant, 
VoL XVIII, pp 530 et eeg 
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which themselves are unaffected by or not obnoxious to the rale, 
are exempt from the rule 

Sob-SfcT 8 — Interest* the Nature of winch, m a Guarantee against 

Ferpettnty 

686 A limitation, which would be void as an executory devise, may 
be valid as a legal contingent remainder limited after life interests 
which must expire within the perpetuity period, a limitation may 
therefore lie pieserved from remoteness by the rules of the common 
law that a future limitation shall if possible be construed as a con¬ 
tingent remainder lathei than as an executoiy devise, and that a 
contingent remainder must be ready to come into possession eo 
imtanti that the particulai estate detei mines (f) 

687 Where the property limited is a teim for an existing life or 
for existing lives or for not more than tuenty-one years, oi other 
interest of finite duration which must necessarily end within the 
peipetuity period, no limitation of that pioperty can be void^qr) 
In creating limitations out of an estate in fee simple, therefore, a 
term of years to cease within the proper limit may be created, and 
interests in that term may be limited, which could not be limited 
in the fee simple itself Qt) 

Sect 4 —Apphcation of the Rule tn General. 

Sou SrcT 1— Date /tom V’htrh the Dmorl ts Rt cleaned 

688 The date fiom which the peipetuity peiiod is leckoned is 
the date from which the limitation oiierates as made by a person 
having a power of disposition equivalent to that of owneiship (i) 

Thus, for a limitation in a will, the period runs from the testator s 

(/) ./rtcl (1 Westbyv FetAmfonc (1829), 2 Hud &B 320, Coley Smell 
(1848), 2 H L Cas 186 Sgme* v Synw's, [18%] 1 Cli 272, 276 As to 
legal contingent remainders, see p 313, ante 

(g) Low V Burton (1734), 3 P Wnis 262 (lease for three lives “ Here 
'can be no danger of a perpetuity, for all these estates will determine on the 
expiration of the thiee lives,” ihvd, , per Lord Talbot, L C , at p 264), 
Wastmya v Chappell (1714). 3 Bro Pari Caw .'iO (lease for three lives), 
Cadell V Palmer (1833), 1 01 & Fm 372, H L As to Lover Windham 
(1670), 1 Lev 290, see Lewis, Law of Perpetuity, pp 676, 676 In King 
V Cotton (1732). 2 P Wms 674, no opinion was given by the comt In 
Mopg V Moag (1815), 1 Mor 654, the rule of cy-pris was applied to 
limitations oi renewable leaseholds held foi lives (Lewis, Law of Per 
petmty, p 673), see also Saltern v SaUem (1742), 2 Atk 376 (hmitation 
of lease for hves on failure of issue), Butler, note to Feame Contmgeut 
Keipaanders, p 500 

(h) Lewis, Low of Perpetuity, p 878, CadeU v Palmer, eupra, see 
Real Property Commissioners’ 3rd Report, p 38, suggestmg a legislative 
amendment 

(t) Boxu V Jackson (1885), 29 Ch D 521, not followmg Be PoweU's 
Tmsits (1869), 39 L J (CH ) 188, compare Be Flower, Edmoi^ r Edmond* 
(1886), 66 L J (cu) 2(M, Stuart v Babington (1891), 27 L B Ir 551 
In OooLe v Cooke (1887)^ 38 Ch D 202, an ante-nuptiad settlement by an 
infant ooutamed a covenant for the settlement of her real estate It wa« 
held that the penod should be calcnlated from the date of this instrument 
and not from the date (ff the aetual oonveyanoe to the uses of the settle¬ 
ment executed by her on tltlaining twenty one 
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death, and m a deed or non-testamentary instrutuent from the 
date of the instrument (k), provided that in each case the testator 
or the grantor or settloi has a full power of disposilum by that 
kind of instrument, whethei as owner or under a geneial pov\ei of 
appointment (0 

For a limitation m exercise of a special power of appointment the 
period runs from the cieation of the powei, that is to say, fiom the 
death of the testator whose will, or the date of the non-testamentary 
instrument which, created that powei—these dates being the times 
from which the appointment operates when regarded aa a dispohition 
bj way of delegation from the creator of the power (m) 

ScilSntT 2 —CticumstaniM taken into Jrtount 

689 The time for aaceitaming the facts in applving the inlo 
agauiot perpetuities is the date of the death of the testatoi in the 
case of a limitation by will, and the date of the instniment in the 
case of limitation in a non-testamentary inRtiuuient(ii) This is so 
OAen where the will or instrument creating the limitation is an 
appointment under a power, thus, m the case of an appointment 
under a power, the time for ascei taming the facts is tho time of the 
execution, not of the creation of the povier (o) Aftoi that date, 

(k) Long v Blot kail (llQl), 1 Term Rep 100, Thellnnton v Woorlford 

(1805), 11 Ves 112, 138. II L . Cadellv Palmer I (.’I & rm 372, 

II L Lewis, Law of Porpetuily, p 171, Gxay, Rule against Perpolmties, 
2nd ed , s 231 

(l) A general power of appointment is where the donee can appoint to 
anyone—a special power, where the objects are confined to a partioiilui 
i lass, see title Powers The distinction depends upon whet her the object s 
aro general or special, it does not depend upon whether the donee cm o\ei 
cibe the power by deed or will, or by will only or by deed only (Stunit v 
/fnfeinoton (1891), 27 L R Ir 551, per Chatilkton, V C , at p 660) , sec 
title Powers 

(m) Be Thompson, Thompson v Thompson, flOOfl] 2 Ch 199, per 

Joyce, J , at p 202 “ Where a will is made m excicise of a spccml pom i 

of appointment, the question whether an estate or imin Hjijiointcii i>y it 
be too remote depends upon its distanie fiom the < ation, not fioin the 
exercise of the power” (Tudor, L C Real Prop, 41 h cd, p 595., 
Lewis, Law of Perpetuity, Supplement, p 27) As to special powers, see 
p 356, post, and see, generally, title Powi us 

(n) VanderpUink v Kvng (1843), 3 Hare, 1, per W'igram, V 0 , at p 17 
(“To determine tho vabdityof a given set of Jimitations, tlie will must be 
apphed to the facts of that particular case as they stood at (lu death of ttie 
testator, and not aa they stood at the date of the will ”), Faulkner y Duvul 
(1843), 3 Hare, 199, 210, Ferrand v H'llion (1845), 4 Tlare, 344, 377 , 
Dungannon {Lord) v Smith (1846), 12 Cl & Fin 648, II L , Williams v 
Teale (1847), 6 Hare, 239, per Wigram, V -C , at p 251 (m < oiisidding 
the validity of limitations m a will, with reference to the state of the C .i 
tor’s family, “ the state of the family must be looked to as it existed at the 
time of the death of the testator, and not as it existed a< flu* date of the 
will”), Be Mervvn, Mervtn v Crossman, [1891] 3 Ch 197, 2(it, Lewis, L iw 
of Perpetuity, Supplement, pp 27, 64 

(o) Appomtees under a special power must be persons competent to have 
taken directly under the need or will creating the power Rut “ if f he 
appomtment is made by will, it does not, owing to the ambuhitoiy riifuro 
of the ins trument, take effect until the testator^ death, and it follows i lint 
the persons intended to take under the appomtment are not aH<crt'ine<l 
until that time “ (Jarman on Wills, 6th ed . p 318) If a separate sum is 
appointed to each member of the class independently of fho others, the 
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rogtiid must, <ih a general rule(p), be had, not to the eveuta which 
have actually ha])i)ened, but to the events uhich might have hap¬ 
pened If Uu limitations are such that in a possible event the rules 
as to lemoUness uould have been infringed, then the hmitations 
fail, altliough m the events which actually happened the legal peiiod 
was not exceeded ((/) 

690 In considciing the validity of any limitation the court can 
look at evidence of facts existing when the instrument came into 


appoinlment may be good as to some and bad as to others (Jarman on 
Wills, 6tli ed , p UD) SeefV/rtIv KeUwich (1852), IdBenv l(>b(acase 
ot a devise to A lor life, remainder to A’s children as he should appoint 
A by ills will directed the lents to be accumulated until his son B or othei 
eons should attain twenty tlin o Direction held not remote as to B, who 
was unborn at date of will but three years oi age at date of death of the 
oiigmal ttblatoi) , Morgan v Gionow (1873), L R Id Eq 1 (where the 
fact ot the niaruage of a daughter aflcited an appointment), IVtl/anson 
V Duncan (1861), 30 Beav 111 (appointinout by will under a special 
power to a class of daughters as and when they should attain twenIy 
Join years ot age, litld valid as to those who attained those years at the 
appoiiitoi’s diatli, and void as to the others), compare Vo/i Bwddorff v 
Malcolm (188o), 30t'h D 172, Ee Hallman's Trusts, {IQOi] 1 I R 452 
(appointment by will, under special power confened by settlement, to a 
daughter on at taming twenty five, appointee w'as filteen at date oi 
testator’s death , apiioiiitimiit hold not void lor rornotouess), Ee Thomp¬ 
son, Thompson y Thompson, (19U6j2rii 169 (appointment by will, undei 
a specixl powci, to (' T loi life and alloi her death foi all hereliildreii who 
had attained oi should attam twenty fivo if born in testatiix’s lifetime, or 
twenty one if born attei her dctease Held valid, because at the date of 
testatiix’s decease, it was certain that the persons to lake could bo asoer 
tamed, their interests vested, and the amount of tlieir shares fixed within 
the perpetuity peirod) , see also TFAife v Stamps Commissioner (1908), 8 
Ni w South Wales State Repoits, 287 As to Ee Wright, Whitwoith v 

11 light, [1906J 2 (.’h 288, the ease is said to depend on ciicumstances not 
icpoilcd , see 23 Law Quaiteily Review, p 9, and Jarman on Wills, 
6th cd , p 318, n 

(p) As reg lids taking subsequent events into consideiation in case of a 
limitation with double aspect, see p 348, post 

{q) Ee llibiier’s Tiush, Maine v Wingfield, [1903] 1 Ch 874, per Buck 
l.i!,i J,atp 879, appiovod S C , [1903] 2 Ch 411,422,0 A (where it was 
held that in the case of a child en ventre sa mire, as soon as the child is born, 
his life 13 retiospectively treated as a life in being , “ the moment the child 
has been born you must treat that eveut for all jiui poses w'lth 
lefereuce to the lule against perpetuities as having become a fact prior to 
tlio death of the testatrix ” {ibid , at p 420) ) , Jee v Audley (1787) 1 
«’ox, Eq (’as 324, 326 (to daughters of A hviug at a remote period), 
Pioftor v Bath and Wells {Bt\hop) (1794), 2 Hy B1 358 (gilt over on 
A having no son bred a clergyman, when A had no son at all) 
llodson V Bull (1845), 14 Sitn 558 (gift over of child’s share on failuie of 
issue auiing life ot child’s husband or wife Held void, because child’s 
husband oi wife might not be born at testator’s death and might survive 
child tor more than twenty one years), Dungannon (Lord) v Smith (1846), 

12 01 & Fin >46, H L, per Culssweix, J , at p 563 (“ Unless it [an 
executory devise] is created in such terms that it cannot vest after ‘the 
pi rpetuity period,’ it is not valid, and subsequent events cannot make 
it Po”i, Hauling v Nott (1857), 7 E & B 650, 657, 668 (where the 
li nitation in fact w as capable of taking effect within the perpetuity period , 
but it was held that that eveut could not affect the question whether the 
limitation was m its creation too remote) Be Lowman, Deventshr Pester, 
) ISO”)] 2 Ch 348, 365, 367, CksA , Ee Beales* Settlement, Barrett v Beale>, 
;19 5] I Oh 256 (appointment to a class of children who in fact were ail 
born in the li'e of.the appoiuior) 
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Part II--Thi!. Rule against Pbeprtuitiks. 

operation (»), but not at evidence of what actually took place after 
that time, or at evidence of opinion or probability of even the 
highest degree (a) Accordingly, no e\idence can bo gi\on that a 
woman is past child-lieaiing, noi does the eouit diaw such an 
inference, however advanced her age {h) 

SUB-SlCT 3— Duraiiim of I ifums uiul Po^fpom oioiit 
of tn/oi/noiit 

691 The rule against peipetuities does not affect reniolenoss m 
the cesser of limitations (^0. it is the vesting of tlio inteiost that is 
considered, not its duiution Accoidingly, an inteiost niiiy bo 


(r) BeWood,TulleUy [1894] 3 Ch 381, 387, C A , per Davey, 

L J , at p 387 (trust to woik out gra\el pits and then soil, “ It inigiit 
have been m the highest degree probable at the time of tostatoi’s death 
that the giavel pits would be worked out within the legal period , but as 
I understand the law, the court cannot look at evidence ot that kind ”), 
Jte Thompnon, Thompson \ Thompson, [1S)06J 2 Ch l‘)9 , Vanderphnk v 
King (1843), 3 Hare, 1, per Wigkam, V C , at p 13 (devise to a class of 
the thildieu of the unborn children of testatoi’s daughter K , “ It is lioar 
that foi the puiposo of dtteimining whether the wnolo of that class can 
t.ike, I must look at the events os they existed at the death of the testatoi 

1 I aunut wait foi subbcquont events, so as to see whether a diflicuHv will be 
(rcated by the buth ot other childicn of J ”) , Southern v Wollaston 
(1852), 16 Beav 276 (gift to A for life, rernamder to A’s oluldioti who 
shall attain twenty live as tenants lu common Void for remoteness if 
A survives the testator, but good it A piedeccascs testatoi, beeiuso it 
must in that case vest it at all within lives in being), lie Dawson, Johnston 
V Hi/f (1888), 39 Ch D 155, per (!iiitit, J , at p 159 (“The com t does 
not merely allow evidime that a person mentioned m the will pre- 
deceased testator, but will allow evidence to show that the death of the 
person occuired at such a time before tistator’s death as rendered the gift 
valid ”), iic ^«<t<.cZ/,I)orreWv Doirell [1895] 2 Ch 698, C A (reMdunrygift 
in tiust, after death of M and her husband, foi all the daughters otM who 
should attain twenty one or marry under that agi, with pioviso foi seltJe 
mout of thou shales on thtii children Hioviso htld separable void m 
case of daughters bom after testator’s death, and good ui case ot a 
daughter born before tostatoi’s death) hvidence .< dl bo allowed nf tho 
fact that a person was en ventie sa mhc at the donh of the testator 
(Thetliibson v Woodford (1805), 11 Vos 112,11 L , Llwlbum v StahUs 
(1814), 2 Ves &B 367 , Sions r Zicaftoti; (1853), 3 Do tl M & tj 390 (a 
gilt ot a sum of money “ to each child that may bo bom to oithei of the 
childieii of either of ray brotheis lawfully begotten”)), or tho fait that 
the whole of a class of issue wore then ascertained {Southern v Wollaston, 
supra , Be Thompson, Thompson v Thompson, supta), or that a line of 
issue aad then faded {Faulkner v Daniel (1843) 3 Hare, 199) 

{n) Jee v Audley (1787), 1 Cox, tq Cas 324 (whtre Kenton, M R, 
refused to assume that it was impossible for persons ot seventy years of 
ago to have children), Be Wood, Tullett v Colville, [1894] 3 Ch 381, 387, 
C A (see note (r), supra ), Be Bewick, Byle v Byle, [1911J1 Ch 116 
(ft) Jee V Audley, supra. Be Bayer's Trusts (1868), L R 6 Eq 319 
(woman sixty-two at testator’s death), Be Dawson, Johnston v Hill, supra 
(woman over sixty at testator’s death), where Cooper v Laioihe (1881), 
17 Ch D 368, to the contiary effect, was explained 
(c) “The lemoteness against which the rule for the prevention of per- 
pefuities 18 directed, is remoteness m the commencement, or fiist fatiiiij 
effect, of limitations, and not m the cesser or determination of thorn ’ 
(Lewifc.Lawof Perpp+m’y. p lit adopted m ir-jf-mj Vd/., [ina;] 

2 Ch 255, 261) , Chantnble Donations and Bequests (Commissioners) v De 
Clidord (Baioness) (1841), 1 Dr & War 245 fa devise of a ” qualified fee 
with gift over, gif( ovu h^ld to he void tor remote no- j) , fie UunUelt, 
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given to an unborn person foi hie{d), or until mariiage(c), or until 
any other tvent(y), provided it must vest, if at all, within the 
proper iieiKnl, or, so far as the lule against perpetuities alone is 
concei lied, to a succession of unborn persons whose interests are 
vested within the proper period ( 51 ), or to a number of unborn 
persons foi life as tenants m common (/«) In each of these cases^ 

Bandell v Jhxon (1888) 38 Ph D 213 (rharitable trust to pay income 
particular puipoai, vMthoiit limit as to time Held that when purpose air 
an end, the trust <•< ,)scd aud piopeity fell into residue), Be Blunt's Trusts, 
Wiqan v Chmh, [l')04] 2 Oh 767 (bequest of a charitable trust annuity 
to be void m certain events without limit of time, on happening of 
event trust annuity held to be at an end and to fall into residue), Dousim 
V Brownlee (1884), 3 Now Zealand Law Reports, 67, 63, C A (easement, 
whf le the cesser was introduced by a proviso, subsequent to the grant) 

(d) I xairipIcN of, or icfeiences to, gifts of life interests to unborn persona 
aie to be lound iti many eases, e q , Cotton v Tleatk (1638), 1 Roll Abr 612 , 
Miirllioioiiqh [Dule) v Oodolphm {Earl) (1759), 1 Eden, 404, per 
IlrMiv Lord Keeper, at p 416, Tlnyv Coventry {Knrl) {11^9), 3 Term 
Jlep 81, 86 Jioittkdqe v Dornl (1794), 2 Ves 357, 166, Wtlltams V 
ifVrt/e (1847), 6 Hale, 2J9, 250 Catilin v B/own (1853), 11 Hare, 372 , 
Gooch V fioeee/i (1853), 3 De G M &G 366, Stuart v GoeAereW (1870), 6 
Oh App 713, Hampton v Holman (1877), 6 Ch D 183, Be Ashforth, 
Slidetj \ Aa/i/oiIA, ri005] 1 Ch 635,640 A life estate may therefore be 
given to the husband or wife of a living unnmmed person, though such 
husband e)i wife is possibly unborn at the date of the gilt, compare 
Conqrcvo v Hmiison (1847), cited in Buchanan v Harrison (1861), 1 
John & II 662, Be Mo neks' Trusts (1866), L R 1 Eq 651 (life estate 
given, aftei testatoi’s son’s death, to any wife he might marry and leave 
him Buivmng), Be Harny, Peek v Saioiy (1888), 39 Ch D 289, C A 
(hto est ite to two daughteis’ possibly unborn husbands good, but giftsover, 
on failnre* of class to be aseerlaincd at the death oi tlie suivivor of the 
daughtei-8 and their husbands, bad for remoteness) 

(f) Be Gage, Hill v Qaqe, [1898] 1 Ch 498 (appointment m exercise of 
ejiee lal power, contained ui appointee’s marnage settlement, to daughters 
until maiiuige*, with gifts over to a class to be then ascertained, the 
appointment to daugliteis held good because it commenced withm the 
jiiopei period, although it might extend beyond it, gift over held void 
toT reinotouess being in favour of n class who might not be ascertained 
until alter the proper period). Be Crichton's Settlement, Sweetmamv Batty 
(1912), 106 L T 688 (appointment under special power to a daughter 
while unmarried) 

if) Wamwnghl v Miller, [1897] 2 Ch 256 , and see Boughton v James 
(1844) 1 Coll 26,46, Goodina y Beod (1853), 4 De G M & G 510, C A 
“ An estate that is to arise witmn the prescribed period, may be so limited 
as to dotormme on the happomug of any event, however remote, as, for 
example, the indefinite fauure of issue of a person, which is too 
remote a contingency for the commencement of limitations But an 
estate can only be m^e to dotermme upon an event thus remote when 
by Its oiigmal form and hmitation, it will regularly cease by the happemng 
of the contingency, as the term of the duration of the estate. for 
a petw^ reserved to a person to determine the limitation on such remote 
event would be void” (Lewis, Law of Perpetuity, p 173, quoted in 
Wavnwnqht v Miller, supra, per Byrne, J , at p 261) 

(q) Cadell v Palmer (1833), 1 Cl & Pm 372, H L , Qarla/nd v Brown 
(1864), 10 L T 202, Be Hargreaves, Midglsy v Tailey (1890), 43 Ch D 
401, 0 A , jter Cotton, L J , at p 406 (devises in trust of a senes of hfe 
estates to sisters and sisters’ children held good , but power of appoint 
ment given to the last stfrvtvor of the sistera and their children held void 
for remoteness) As to the possible invalidity of such a limitation under 
another rule, see p 366, post 

{%) WiUtams V Teaie (1847), 6 Hare, 239, 250, Gooch v Gooch (1833), 3 
Pe G M 6c G 360 (m this'ease a gift to children for their lives was 
assumed to include unborn children) 
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tlio limitation is valid without lefereuce to the validity of the sub- S*os. i 

bequent limitation (t) But no limitation can be made directly to 

the survivor of a number of unborn porsoiib of tiuHiw 

in Genwii 

(t) HampUm v Uolman (1877), 6 Ch D 18J, where Jessal, M R , said, - 

at p 188, ‘ You mi^ht al'naya give a life interest to an unborn person being 
a child of a person in being, and it did not matter what the gift over was 
iter the death of such unborn child, it did not affect his inteiest", see 
h Roberts, Eeptnqion v ItoherU Oawm (1881), 19 Ch D 520, V A 
Leach’s, MR, decision in Hayes v Ihnics (1828), 4 Russ *111, to the 
effect that an estate for life to an unbox a child is bad, unless followed by 
a vested interest, is regaided as a “ sbp ” of that learned judge, and is not 
law , Botiqkton v James (1844) 1 Coll 20, 37, WJhams v Teale (1847), 

6 Hare, 230, 260 The stateineuts in Hay v Coventry {Earl) (1789), 3 
Term Rep 83, 86, ifwns v TKaWer (1870) 3 Ch D 211, 213, and Treqon 
uiU V Sydenham (1815), 3 Dow, 104, II L, per Loid Rehesixale, at 
p 207, are ambiguous m this respect Such au estate lor life may, 
however, be affected by the cy pris doctime , see p 367, pout 

(A.) Courtier v Oram (1856), 21 Beav 91 , Garland v Brown (1864), 

10 L T 292, see Gray, Rule against PeipotuitRs, 2nd ed , 8 277 , lie 
Tlaigreaves, Midgley v Tathy (1890), 43 Cli D 401, C A (hnutatioii to a 
named peisoii and her children), Re Ashfuith, Sibley v Ashforth, [1005J I 
Oh 635 (au estate toil hmited to the suimvoi of nnboin persons hold void 
for lemoteness, whether legaxdcd as an equitable liraitutiou or as a legal 
contingent remainder), Whitby v Von LvedecKe [1906] I Ch 783(appomt- 
ment, m < vercise of a special powei c onioned by appointor’s marriage 
St (ticmeiit, to iliildien fui hfe, with ultimate gift to survivor Held void 
for lemoteness, bciause the suivivor niiglit be a person not asoertamable 
within twenty one yeais from the death of the appuintoi). Be Cnohton's 
StlUemcnt Sneetman \ Hatty (1012), lOb L T 568 (appointment to sur* 
viving daughter m caNC one dies in the lift time ot the other without 
leaving issue) Avtin v Lloyd (1868), L R 6 I'q 383, suggesting the 
validity of such a gift on llie ground of the power ol aTienatioii of 
each person over the contingent nghl.is overruled on this point bj Bt 
Uargreavck, MiJgley v I'atley, supra Tn Ashley v Ashley (1833), 6 
Sim 368 Shadwlii, V C, constlued a will as giving a lito estate to 
A , remamdei to A’s childien (unborn) foi life as tenants in common, with 
C 1088 remamdeis for life to the eluldien of A , which were assumed valid 
without discussion This decision was cntuised in Stuart v (Joel,efell 
(1869), L R 7 Eq 363, byMAii\s, V -C , at p 5n), and by Maisden, 

Rule against Perpetuities, p 177 On the other hand, Giay (Rule 
against Perpetuities, 2nd ed s 207) defends tin decision on the 
ground that the oioss remainders all vested on the death of A As 
to whether Ooohe v Bowler (1836), 2 Keen, 54, can bo considered an 
authority for their invalidity, see Marsden, Rule against Perpetuities, 
p 179, Gray, Rule against Perpetuities, 2i)d»(*d , ss 207a, 261 et seq , 
and see WhJbij v Von Luedecke, supra As to a limitation to a number 
of urborn persons loi their lives “with benefit of suivivorship,’’ the law 
lb perhaps not settled, and the effect of the limitation appears to be a 
question of construction In Qooch v Gooch (1853), 3 De G M & G 366, 

383, there is a dickim of Lord CRAi«woRiir, L C , that such a limitation is 
valid, on the ground that the unborn peisons, together with the peisons 
who had the fee, could convey the fee, but it is explained m Be Ashforth, 

Sibley V Ashfotih, supra, by Farweel, J , at p 641, that the Lord Chan 
cellor was really thinung of a joint tenancy, and not of a gift to a number 
with a ooutiugeut limitation to the survivoi ot them , and that the leasons 
given are not easy to reconcile with Be Hargreaves, Midgley v Talley, supra, 

Uid London and South Western Banl Oo v Oomm (1882), 20 Ch D 562, 

C A In Whitby v Von Luedecke, supra, Buckley, J , at p 788, said 
‘ There is a difference between these two things—a vested estate 
for hfe” [t e, m each unborn person] “ which may fail to fall into 
possession and the gift of a contingent estate for life What I have 
here is a gitt under which, as I uodeistand the language, only the survivor 
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Bect 4 692 Siinilailj', the rule against perpetuities does not prescribe 

Application any limit witliin which estates and interests must come into 
of the Rule possession, the rule does not concern itself with provisions post- 
m General poning the < nioyment of estates and interests, if those estates and 
I’ostponement interests must bo vested within the proper limits (/) 
of possession A Imiitatiun subsequent to an estate for life to an unborn person 
IS not invalid under the lule against perpetuities so long as th@ 
vesting IS not unduly postponed (wj) » thus, the contingency 
which vesting is to take place must not depend on the death of the 
uulioin tenant for life («) 

Effect on 693 A duection that an unborn devisee or alienee shall not be 
vesting entitled to posst'ssion of his estate until either attaining a ceituin 
(ige gfeater than tisenty-one or other remote event, or the condition 
niulvingugifttoan individual oi class dependent upon the attaining 
of such an age oi upon the happening of such an event, may he 
('ither a condition piecedeiit to the vesting of the estate, and m 
that caso may render the limitation void under the lule (o), 


will bo eiilitlod to some estate”, and accordingly the limitation m 
tlio l.itlcr case was held void 

(i) J owis, Law of I^Jipetuity, c xxii , Montgomerie v Woodhi/ (1800), 
fi VcH 522 (dovisis ol leal estate, with a direction postponing deviseis’ 
possission until twenty live), Dcnmn v Fiend (ISfi'J), 14 I (_h R 271 
(devise giving vf sled estate at ti^tatm’s death, with attempted postpone 
ment ot possission until tweiitj tliiee), and see Tudor, L C Real Pioii, 
4lh ed , p 612 

(»i) Frans V Rartcr (1876),'1 Ch D 211 , < ompare J/ojg v 3/099 (1815), 

1 Mot 654, wheie Pieslon, at x> 664, aiqutndo, said “ A gift to an unboiti 
ehild ioi hie is good, it it stops time , but if a nmauidei is added to lii^ 
children or issue as piirchaseis, it is not good, unless there be a limita 
tion of time within which it is to take effect” this statement of the law 
was adopted by Wooii, V C . in (’nttlin v /Irowa (1853), 11 Hare. 372. 
375, but it IS lOJiect only so fai as the rule against perpetuities alone is 
lUTueined, si e iioto(/i) p 365 poht, Be Tioitoii, Notion v Notion, [1011) 

2 ( li 27 A'< to whether the subsequent limitation ean bo void under 

mother mb see Iloitywood v llorttjwood (1905), 92 L T 814, II L, per 
Loid Davei, alp 815, and see p jiost 

{ 11 } Bee note (».), p 305, anh , Be Merrnks' TmUs (1866), L R 1 1-q 
551, 5 *8 (bequest ot a lund after the death of testator’s daughter, and aiiv 
husband she might have suivmng hei, to four persons by name who 
should then be li\ irig, or to the lawful issue of such of them as should bo 
then dead held that it was not necessaiy for the ‘ issue,” coiistiiied as 
childicn,” <0 survive the possible husband of testator’s daughter, but 
that it was the possession only, and not the vesting of the reniaindei to 
the issue, which was postponed to the death of the possible husband), see 
also Be Norton, Norton v Norton, svpra 

(o) Bouqhtonv Houghton, BouoJUon v James (1848), 1 II L Cas 406, 
433 (limitation of real and personal estates upon trust to accumulate 
inoome, with a direction to divide (he whole propeity with accumulations 
amohg a class consisting of all sons of testatoi’s nephews li\ mg. until a 
son nist attained twenty five, held that the gift was in the direction and 

Wrighison, l^attie-Wrightson v Thomas 
c it L II ^ (diiection in a codicil that no devisee under 
the will should have a vested interest or be entitled to possession 
until he a tamed twenty fear, held that the effect ot thecodiej was to 
make the limitations in the will executoiy devises, and, as such, void for 

exrlanation of this case in White v Summer^, 
[1908] 2 Ch 266, per P vBKfcR, J , at p 267) For the rules as to vesting, 
see, geoemliy, title Real Property axd Chattels Real, compare note (p), 
p 339, post, and Edmunds sF Waugh (1868), 4 Drew 276 (where a clausa 
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or it may l)e ineielv a diiection or condition poslpuinng the Rsot. < 
enjoyment, the right to the estate being vested at biith oi at AppUo«^0& 
bome other time independent of the age or event concerned, offJieEttlti 
m which case the limitation is not tendered invalid (j») A 
gift over on the devisee not attaining the requiiod age is then con¬ 
strued as a limitation divesting the pievious vested gift, and only 
the gift over is void (q) A provision, however, that the interest of 
an alienee is not to be “vested” until, or is to be “vested” at, 
such an age, is geneially too strong to allow a consti action rendei- 
ing the gift valid (a), unless “vested” can be constnied to mean 
“ indefeasibly vested” {h) If luteieat is given for mamtenaiKe m 


directing investment “ within three months after my decease ” vvas tieatcd 
as merely paienthetical and indicating an mteiiljon as to the peiiod ot 
luvestrneut, and not as imposing a euiidition precedent) 

(p) If there is a clear immediate gift, vesting is not postponed by subs<‘- 
quent equivocal words piirpoi ting to neier po'isobsion, or to huspeiid the beiie- 
licial use (2>oc/«cm V Z/eny (17')1), 3 Bio 0 C’ 40r>, Montgomerie \ Wooitteg 
(1800), 6 Ves 522 (see note (?), p 338, ante), JhngUy v Broadheod (180 {), 
8 Ves 413), or to defer payment (Bleohe v Buiqh (1840), 2 Beav 321 
Saumares v Saumarez (1866), 34 Beav 432 , see Lew is. Law of Perpetuitv. 
p 611, and Supplement, p 170) The terms of a gift o\cr may show 1ha( 
tlie picvious gitt confers a vested interest before the spoeilled age (Bland v 
W tlhama (1834), 3 My & K 411 (gift over if prevloiis donee should die 
under the specihed age and without issue), and see note (q), tnfm) The 
Uct that the fund given is to be separated at once or at the death of a 
tenant for life may be bufflcicnt to cause the mteiests in the fund to vest 
<it that peiiod (Gleet V Gieet (1842), 6 Beav 123, Iloirisonv ilrimwood 
(1849), 12 Beav 192) The duc^ction lor postponement in all cases wheie 
mteiests aie previously vested is not oflective alter the alienee has 
become entitled to give a receipt, and has no etleot on devolution of the 
property on death before twenty one and cunipaio p 327, ante 

(g) Bland v Williams (1834), 3 My & K 411 (gift over if anv oliilil 
should die under specified age and without issue), J)ariea \ Ftsho (1842), 
6 Beav 501 (gift over if no diild attain the spetifiid age), llaiimon \ 
Grimwood (1849), 12 Beav 192 (mft over m lase of death undei h])(( i(u d 
age without issue), Taylor v Frobisher 5 De Q '' Sm 191 (gilt ovti 

ot shares of those dying undei the specified age to the su/ k’lvois), JJobhs v 
Faison (1864), 2 Sm & G 212 (gift over to the suivivois ot shares of thoso 
dying under the specified age), lie Edmondson's Estate It 5 Kq 

)89, per Page Wooi>, V C , at p 398 (gift over on death of ehildien under 
the specified age) 

(а) Griffith V Blunt (1841), 4 Beav 248 (sharbs of sons “to be vested 
at ” twenty five, and of daughters at twenty five or marriage, and, if one 
child only, to be paid at twenty five or mainage, Comport v Austen (1841), 
12 Sim 218 (“ to become vested interests ” at twenty live), Be Morse's 
(Settlement {IS55), 21 Beav 174 (“ to be a vested interest m, and to be paid, 
trinsferred or aasigiicd to ” sons at twenty five, and daughters at twenty- 
live or marriage, with benefit of survivoiship m case ot death at tw'enty- 
livp, and as to dauglilers in case of being unmarried as to this case, 
which was a case of a deed, see Jarmao on Wills, 6th ed , p 1365, note (e)) 
Jiowland v Tawney (1858), 26 Beav 67 (“to be considered as a vested 
interest” at the age of twenty five), Be Wiightson, Battie-Wnghthon 
V Thomas, [19041 2 Ch 95 C A ) 

(б) As m Berkeley v Swinburne (1848), 16 Sim 275, 281, 282 (gift 
over treaimg children’s shares as onginal gifts to them, belonging to them 
from the death of the tenant for life, followed by clauses for their 
mamtenanoe and advancement), TayU^r v Frobisher (1852), 6 Da G & bin 

191 (gift over if the child died without issue before the specified period In 
tills case Parkep V C , said, at p 109 “ The < omlusioii ippeais U m« 
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SBOT 4 the meantime, the gift may admit of being construed as vested at 
Application an earlier date, and not void {(), even where there is a discretion 
of the Rule conferred on tiustees to apply less than the whole income (cf), but 
in General not where the alienees form a contingent class, oi where an ahqnot 
share is not appropriated to each legatee, or where the surplus 
income is to be accumulated (c) Wheie theie is no gift except in 
a direction to pay, and the date of payment is too remote, the gift 
itself IS too remote (/), hut, wheie there is a valid gift wiw an 
independent and distinct direction to pay at a remote period, the 
latter diiection does not aflfect the vesting or the validity of the 
gift (< 7 ) It IS a mattei of construction in each case 


irresistible that the testatnx intended the child so dying and leaving is^no 
to retain his blniic as an interest transmissible to his representatives and 
considered that he would do so by torce of the original gift ), Ee Ba^rt 
Trmts (1804), 10 Jar (N 8 ) 846, Ee Edmondson's hstafe (1868), Li K 
6 Eq 389 (where Page Woon, V -C , found two things in the will 
showing an intention not to postpone vesting If a child’s share was con 
strued to bo contingent (1) an accruer clause would have become useless 
and unnecessary , and (2) there would have been au intestacy as regards 
the share of a cliild dying under twenty five leaving issue) 

(c) Jackson v Maijoribanks (1841), 12 Sim 93, Davies v Fisher 
(1842), 6 Beav 201 (payment postponed to twenty five, with an express 
direction to apply interest for maintenance during minority), Bell v (Jade 
(1861), 2 John & II 122, Tatham \ Vmion (1861) 29 Beav 604 (gift 
to daughters lor hfo, and afterw ards to pay and divide among their issue 
(children) then living, at twenty five, the whole interest being given m the 
meaiitiine for their maintenance during minority) Theie are dicta in 
Pearson v Dolman (1866), L R 3 Eq 315, per P aoe Wood, V 

p J21, and in Thomas v Wilherforce (1862), 31 Bcav 299, per Lord 
Romilet, M R , at p 302, to the effect that where there is a “ gap ” oi 
“ chaacii ” between the direction as to interest duiiiic^ minoiity and as to 
principal at a subsequent age, there la a difliculty m boidiiig that 
vesting 18 not postponed to the subsequent age, see albO Doe d DoUey v 
IFard (1839), 9 Ad & El 682, Willson v Gobtey, 11810] SV N 46 

(d) Foxy T ox {1815), h R 19 Eq 286 This case may, however, have 
to be applied with caution it Mas doubted m Dewar v Brooke (1880), 14 
Ch D 529, and dissented from m Ee Winile, Tacker y Wintle, [1896] 2Ch 
711, but not disapproved by Limdlex , M R , and Jeune, P , in Ee Turney 
Turney v Tamey, [1899] 2 Ch 739, C A , see also Uardcasile v Haul 
castle (1862), 1 Hem & M 405, per Page Wood, V C , at p 410 
The constniction which was apphed by Jpssel, M R , in Pox v Foi 
supra, was aided by a gift over As to the effect oi a gift over in aiding thi 
constiuctioii m sutli a case, see dicta of Jessfl, M R , \xiEePaikcr, Bnrkei 

Y Ert?/ier (1880), 16(^h D 44, 46, andNEViLLF, J , in Ee Ifidiams, TFtMtom'' 

V irtUtaTO«,(1907J iCh 180, 185, and Jarman on Wills 6th ed , pp 1411- 
1414 where itis suggested that Fox v Fox, supra, and Ee Wintle, Tuckei v 
Tl'trt/le, supra, can be distinguished and reconciled on this ground, see 
also Ee Levy, Cohen v CoAea (1007), 7 New Soutli Wales State Reports, 887 

(e) Ee Thatcher’s TrusU (1859h 26 Bea\ 365, Ee Parker, Barker i 
Barker, supra Ee Eusketts, Eicletis v Euketts (1910), 103 L T 278, Ee 
Hume, Puoke Trustee v Mabey, [1912] 1 Ch 693 

if) Leake v Eobinson (1817), 2 Mer 363, where Gkant, M R , said, at 
p 386 ‘ “It IS not the enjoyment which is postponed, for there is no 
anteoedent gift of which the enjoyment could be postponed The 
direotioji to pay is the gift " , Chance v Chance (1863), 16 Beav 672 , 
Merlin v Blagrave (1858) 26 Beav 125 

(g) Farmer v Francta (1824), 2 Bmg 161 (vested estates after death of 
A for all her children, wi^ a direction to postpone division until thev 
attain twraty four), Kevem v WJliams (1832), 6 Sim 171 (vested estates 
after death of A to the granffchildien of B living at the death of A , with a 
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Sto-Sbct 4 —Ltmttalumt to Ctaues and to Member* of Chum* 

694 A limitation to a class is goveinod by the same ptinciples 
as other limitations with respect to the i ule, but the effect of the 
rule needs a separate statement By a limitation to a class is 
meant (/i) a limitation to a nurabei of devisees oi alienees, nncei- 
tain in number at the time of the gift, to be ascei tamed at a 
future time, all or some of whom (i) come within a certain categoiv 
or description, defined by a geneial oi eollective formula (A,), oi 
within a number of such categories oi descriptions (i), who, if they 
aie to take at all, aie to take one divisible subject m ceitain pro> 
poitionate shaieb(j«) In the case of such a limitation, all the 
interests of the membeis of the class must vest at the same tune(«). 
but the total and ultimate amount to be taken by any one donee 
cannot be ascertained until all the persons who are to take, and the 
ultimate proportions in which they are to take, are ascei tamed (o) 

In all cases it is the period of vesting, and not nieiely the desci ip- 
tion of the donees or the wide or indefinite chaiactei of the class, 
that produces the invalidity, if any, of the limitation The 
ordinary rules of construction as to ascei taiimient of a class iiiny 
prevent the limitation from being void {q) 


direction to postpone payment until the children attain twenty five, 
IJarrtson v Orttnwood (1849), 12 Beav 192, llodnon \ Micklrthwaite 
(1854), 2 Drew 294, see Leemtnq v Sherrotf (1842), 2 Haie, 14, 21) 

(h) See, generally, as to class gifts, title iLTS la Ktngbhuri/y Waller, 
[1901] A C 187, liord Halsburt, L , at p 188, pointed out the danger 
ot indulguig 111 abstract propositions when it is a question of construing a 
particular will In that case the Court ol Appeal and House ot Lords 
came to the conclusion, looking at the situation of the family and condition 
of things which in fact existed at the time when testator composed his will, 
that he intended to make a class properly so called, although it was not so 
described in words 

(i) A gift to a class must bo a gift to them os a class of persons having 
some common attribute, and not a gift to then as individuals (i?< 
Ghaphn’s Trust (1863), 12 W R 147, per Paoi Wood, V C , Ee 
Jackson, Skiers V Aslttcmfh (1883), 25Ch I) 162, per CnirxY, J , at p 166) 
“ But it may be none the less a class because some ot the individuals of the 
class are named, c 9 , to A and all other my nephews and nieces ” (Kingsbury 
V Walter, supra, pei Lord Davet, at p 192) A gift to A and all the 
children of B is pttmd facie not a class gift, but may be so if there is a 
context showing tnat testator intended it to lie 4o (tbia , atp 193), and see 
Kekewich v Barker (1903), 88 L T 130, H L 

(^) 3ee the definitions m Tearks v Moideif (1880), 5 App Cas 714, 
per Lord Selborne, L C , at p 723 , m Be i'hapirn’s Tirnt, supra, per 
Wood, V C , summarised m Kingsbury v Walter, siipia, per Lord Davi v , 
at p 193, as follows —“ Fnmd facte a class gift is a j?ift to a class coiisietmg 
of persons who are included and comprehended under some gent ral 
Jescnption and bear a certain relation to the testator ” 

(l) As in the cas© of a class composed of chiltlron and grandchildren, or 
a composite class composed of the children of A and the children of B 

(m) Peaiks v Moseley (1880), 6 App Cas 714, 723 

(n) Kingsbury v Waiter, supra, per Lord Davey, at p 194 

(o) Bentinck v Portland (Duke) (1877), 7 C'h D 693, per Fry, T , at 
p 698 

(p) leake v Bobvnson (1817), 2 Mer 363, per Grant, MR at p 388 * 
“ It IS the penod of the vesting, and not the description of the It gatees, 

that produces the incapacity ” „ , , 

(?) f where upon the construction of the particnlai will I he class ui 
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695 A liinifcation to sucli nifuiliots of a class as are Inmg at a 
possibly 1 emote event, \vhere the class consists partly of possibly 
unborn peisons, is void (a) 

On the other hand, a limitation to such of a class entirely com¬ 
posed of lumg peisons, who suiMte a certain event, must vest 
dining the lifetime of one ot them, if the limitation is to take 
effect at all, and is accoidmgl^ \alid {h) 

696 A Imntation to a class of persons answeiing a giver 
desciiption, of winch class an\ membei may possibly have to 1» 
ascei tamed or be ascei tamable for the first time at a period 
exceeding the p('rpetuit> period, is wholly void, even as to those 
luemheis ot the class who aie ascei tamable within that peiiodt^i), 

isc( I tamed at the dito of the will or at the death of the teatatoi oi of the 
tenant foi lilc (Ihnvey v Haney (1842), 6 Beav" 1J4 (“grandtluldioii eti 
of A not fioiii time totmie m leiiipt ot rent'- ’ construed with the aid ot » 
codicil to imau thoso living at the dc'ath ot the tenant tor hfo) Ijeadi v 
Itiaeh (184‘{), 2 Y & t’ Ch I'as 4415 (h and the other children ot 
J (onstiuecl to mean the children living at tlie date of the will) 
lie Payne (1858), 25 lieav 656 (to cliddren ot 4 and then issue), WetherdI 

V We1he)ell (186.3), 1 De G J & Sm 114 (to the grandchildien and groat 
giandc Inldreii ot \ , held vested at the death of the testatoi) , He PowdI 
Oronlami v Holluluy, |1898J 1 Ch 227 (childicn ol A foi life, and them to 
then (hildn a, conhiied to children of A born at testatoi’s death) ) , and 
BC'o title W in'- 

(rt) Jte \ Audley (1787), 1 Co\, Fq Cas 324 (to the daughters of A and 
It Ills wile living at the iailure ot 0’s issue) , Palmer v llolford (1828), 4 
Jtuss 401 (beque^t upon tiust to acoumulato and transfer the land and 
ac (uinulutioiis to the childicn of a living person who should be Jiving at the 
< \pnation of twenty eight years horn testator’s death other than an eldest 
Ol only Son) Jiodd v IVake (1837), 8 biin 615 (where SiiADWHr, V (’ 
said, utp 610 ‘The testator appeals cleaily to have intended that onh 
1 hose (hildion of Ins daughter should take who should be alive when tin 
eldest child Im the time bcuiig should attain the age of twenty foui, and 
theiefoie the bequest is void tor reniotenoss ”) , SpeaLman v Soeahnan 
(18.50), 8 Hare, 180 (class to be ascertained fifty veai-s alter the testatoi’K 
dcuith, (oiisisl ing of childrt'n of the testitoi, then children, and remote i 
issue) Jjitt v Bandall, Lett v Dotmet (1855), 3 Sin A G 83 (to tin 
c hildieii ot A , a spinstei, hviiig at the death ot the suivivoi of A and In i 
futuic liushaiid), Ntuait v CotLeiell (1870), 5 CJi App 713 (to the childit n 
oJ 1< , then a bachelor, living it the death of his eldest son, and tin 
cJiildren per dirpes ol suoh of the children ot K as are then dead), L> 
Harvey, Peel v Savory (1888), 39 Ch D. 289, C A (a gilt over on iailuto 
of a class to be ascei tamed at the death of the survivor of testatrix’s 
daughters and their husbands, picsent oi future), Be Bence, Smtth v 
lienee, [1891] 3 Ch 242, C A (gitt to a class which in* hided such of the 
ehildreu of any child of testatoi’s daughter M who might die under 
twenlj one, as should attain twenty one oi, being a daughter, be marned), 
and ®<ce Gooding v Rend (1853), 4 De G M A (r 510, 0 A , Goodier v 
Jo/iHAon (1881), 18 Ch D 441 C A 

(/») Laihlan v Beunolds (1852), 9 Haro, 796 (gift to such of a number c>f 
persons in eese at the time of testator’s death as should be living thirty 
3 ears after his death), Re Wall uis, James v Co?dey (1889), 37 W R 609 
C A (gift to testatoi’s grandchildren, living at lus (lecease, at twenty-one, 
with substitutionary gift a>ver of the shares of grandchildren dving under 
twenty-one) 

(«} Je«v Audley, supra (to the daughters of A and B his wife bving 
At the failure of C’s issue, referred to afterwards by Page Wood, 

V G, as “a strong case«^ that slass,” because “ all the children 
til esse might have taken and it waa only the pos-'bihtj mat theie 
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gince the quantum of interest of each member is not so ascertain¬ 
able (d) 

Wlipie tbc class is defined as a paifc of a supei-class (as in the 
case where the class is those of the thiUhen of a named person 
who attain a certain age, oi siuvive a ceilam event, oi satistj' any 
othoi condition or descuption), it is of no a\ail that the supei-class 
he whole nurnbei of children) is wholh asctrtamable witlun the 
perpetuity peiiod, and the minmiiira mteiest of a member of the 
class asceitamed in consequence (c) 

\ limitation, therefoio, to a class consisting of or including tlio 
unboin children of a liMiig person who attain an age gieatoi than 
twent)-one is wholly \oiti loi remoteness, as to eveiv memhoi 
of the class ( f), eveept m cases wdiere the limitation is, and 


must have been incapable children which excluded those wlio woto 
<apable”), Leale \ Robtufton (1817), 2 Mer Jb’l. CaUhn v Rrown 
(1851), 11 Ilaie, 372 (the fourth rule, where Pac.i Wooi>, V 0, at 
p 377 stated the reason ot the lule as follows -‘You cannot give 
tlie whole pioperty to those who aio in Inet nsicitainod within the 
period and might haio tikcn if (he gift had been to them nominaUm, 
because thev wcie intendc'd to take in shcies to he rc'gulatcd ui uinouiit, 
uigruented oi diminished aeeoiding to the uumhtr ol the othei membeis 
of tlie < lasss, and not to take exclusively ot those othei members ”) , Itond 
\ (lOodinq (18o()), 21 Ileav 478 (to the children ol A living wluni the 
coungc-st attains twenty h\e and the inhiie ot children of A then dead) , 
II(i>i<o(Lv IVcitson [1902] A C 11 (an c\ecutoiy limitation in default of 
iliildien of S, whether bom boUuo or aftci (he testator’s death, who 
should attain twenty fi\e if sous ortwcnty-oueorbemairicd.if daughtera), 
ind see the t ases cited in note (/), tn/in 

id) See p 104, ante 

(c) Smith \ Smith (mO) '» Cli App 342 Halev /ialc (1876), 3 (’h D 
643, 646, approved m Veailn v \fmelnt (1880), 6 App (\is 714 , over- 
lulmg Re Moseley’s Trusts (1871), L K 11 h cj 490, 602, when , as poinied 
out m Ifale v Hale, supra the fact that the cliss might diminish w is 
o\ f rlookc (1 

( f) Leake v Robinson, supra (where (Jsant, M T‘, said, at p 300, 
“The*, bequests m question are not made to individo ils but to classes 
and what 1 have to detcimiiie is whether the class » m take 1 must 
make a new will for the testator if I split into poilions his geucial 
bequest to tlie c lass ”), Jnddv Jiteid (1830), J Siin 52'>,subnom Jiiddv 
/lohbs,HJj J (c> s) (cn ) no, recoasiclered in llimhr v Judd (1833), 
4 Sini 455, Vaudretjv (hddes (1830) 1 Kush Si M 203 Vortiry Fojt 
(1814) 6 birn 485, Liomek v Lumh (1839),’ I Y &i V (i-v) 605, 
Yeu'tnany A’ewman (1839), 10 Sun 61, Jlinq v /f«id'c;ic/v (1840), 2 Boav 
352, "ompoit X Austen (1841), 12 Sim 218, (Jnihthv lilunt (1841), 4 
Beav 248 Massey v BoHon (1844), 7 I Uq K 05, Bull v Vntehard 
(1826), 1 Kuss 213 (personal estate), and S (’ (1847), 5 Hare, 667 (leil 
estate), Bute (Marquis) X Barman (1846), 9 Be av 320, corie(,ted from 
regifetrar’s bookm Southern x Wollaston (1852), 16 Beav 166,168, noto(b), 
Lastence x Tierney (1849), I Mac & G 561 , Boieham v Biqnall (1850), 
8 Hare, 131 Lhanee x (Jhance (1853), 16 Beav 672 Re Morse’s Settlf- 
men< (1855) 21 Beav 174, ReBlahemore’s Settlement (IS’i'i), 20 Be&x 214, 
Cam X Salmon (1856), 5 W B 31, P tel ford x B i own. Brown x Brown 
(1856), 2 K &,.T 436, Merlin x jBloarcMe (1858), 25 Beav 125, Rowland v 
Tnwney (1858), 26 Beav 67 , Re Thatcher’s Trusts (1859), 28 Beav 165, 
^Vilhinsonx !)?< »ron (1861), 30 Beav 111, Thomas x Wilberforre (IS62), 
31 Be a- 209 Re BuUey's Estate (1865), 11 Jur (N S ) 847, C A , Wilhonx 
< obUv [18701 W N 46, Bowyerv Tfest (1871), 24 L T 414, Re Slark's 
Trusts’(1812), 21 W R 165 Von Broekdorff y Malcolm (1885), iO Ch Ij 
iJ2 , At If iideii, ReLdbud's SittlemeHt, Biowett v Warden, [1887] W N. 


SaoT. 4. 

AppUoctton 
of the Bolt 
in OenoreL 


Class taking 
at an age 
greater than 
twenty one 



844 


Pekfetuttibs 


hi'cr 4 takes effect as, a valid contingent remainder (</) But where, on the 
Application true construction of the gift, the class is entirely ascertained at or 
of the Rule by reference to the death of the testator whose will contained the 
in General limitation (k) oi at the period of distribution which is on an event 
not too remote (i), so that the attamment of the age is not a 
condition precedent to vesting, but a direction for divesting or for 
the postponement of enjoyment only (1), the limitation is valid 

24 , Be WJntten, King v WUUen (1890), 62 L T 391, Wtllerton v Stocks, 
[1892] W N 29 , Jie Watson, Cox v Watson, [1892] W N 192 , Ee Wtse, 
Jackson V Parrott, [1896] 1 Ch 281 , Trusties, Executors and Agency 
Co , Ltd V Jenner (1897), 22 Victorian Law Reports, 684, Ee O’Brien'a 
Estate, Pi ytzv Trustees, Executors and Agency Co , Ltd (1899), 24 Victonan 
Law Reports, 360, Ee Eicketts, Eickettsv Euketts (1910), 130 L T 278, 
Ee Hume, Public TrusUe v Mahey, [1912] 1 Ch 693 Similarly, whore the 
IS ol (liildreii only, males taking at twenty five, or other age greater 
than twenty one, and lernales at twenty one, or niamage {Evers v Challu 
(1869), 7 II L Cas 631 (where a gilt over took efiect as a valid contingent 
remaindei), Kerv Hamilton {IS80), 6 Victonan Law Reports, Equity Cases, 
172, Hancock \ Watson, [1902] A C 14, White \ Stamps Commissionei 
(1908), 8 New South Wales State Reports, 287) 

{q) Evers v Chnlhs, supra, Symes v Symes, [1896] 1 Ch 272 Ee 
Wriqhison, Halite Wrightson v Thomas, [1904] 2 Ch 95, C A , explained 
in White v Summers, [1908] 2 Ch 266, per Pakker, J , at pp 267, 
20S , see the remarks in Ee Finch, ibbiss v Biimeg (1881), 17 Ch D 
211, C A , ptr Malins, V C , at p 221, on Bull v Priichard (1847), 
6 Halt, 667, Braikenbury v Gibbons (1876), 2 Ch D 417 The lattei 
case, however, does not appear to be correctly decided , see Ee Lechmcie 
and Lloyd {1881), 18 Ch D 524, Milos v Jarvis {1883), 24 Cb D 633, 
Dian V Jteun, [1891] 3 Ch 150, m which cases the limitation could not be 
a contingent remaindei 

(/() hlliottv E'Z/io//(1841), 12 Sim 276, followed m Ee Coppard’s Estate, 
Howletl v Hodhon (1887), 36 Oh D 360 (where it seems the construction 
was adopted to pi event an intestacy) see obseivalions on Elliott v Elliott, 
supra, in CJiav Rule against Perpetuities, 2nd od , s 640, and Jarman on 
Wills 6thed,]) 1679, Ee Wenmoth’s Estate, Wen moth r Wenmoth {1881), 
37 Oil D 266 ind so< Ee Mervin, Mervm v Crossman, [1891] 3 Ch 197, 
204, and Ee Bailer, Caponv Flick (1905), 92 L T 831, for other explana 
turns of these cases A gift by will to the children of the testator himself 
may vest at anv age, his childien being necessarily hves m being at his 
death (Laihtaii v Eeynolds (1862), 9 Uaie, 796) 

(i) The rule in Andrews v Faitinqton (1791), 3 Bro C C 401, may 
operate in favour oi the validity of such ^ts That rule is to the effect 
that when a gilt to a class on reaching a (pertain age is accompanied by a 
valid gilt ovoi on failure of any member of the class to reach that age, all 
inembeis of the class coming into existence before the eldest reaches the 
lequired age are allowed to share {Picken v Matthews (1878), 10 Ch I) 
264 , see Ee Barker, Capon v Flick, supra), but where no member of the 
(lass has attained the age, gieater than twenty one, at the death of the 
testator, the gift is void, since all those then living might have died 
without attaining the lequiied age, and m that case the class woidd 
have to be ascertained at a penod too remote {Ee Mervin, Memn v 
Crossman, supra) So where the time of distnbution is the death of a 
tenant for life, the gift may be valid {Kevem v Wtlhama (1832), 6 Sim 
171), see (rray. Rule agamst Perpetmties, 2nd ed, ss 638, 639 aa, com- 
paie Barnet v Barnet (1861), 29 Beav 239) 

(k) Dodson V Bay (1791), 3 Bro C C 405, Kevem v WiUums. 
supra, Blease Y Burgh'{1840), 2 Beav 221, Hodson v Mioklethwaite 
(1854), 2 Drew 294, Grogan v Dapping (1856), 6 I Ch R 266, Bdl 
V Cade (1861), 2 John & H 122, Hardoaetle v Hardeastle (1862), 1 
Hem & M 406, Dennis v Frend (1863), 14 1 Ch R 271 , Ee Boater's 
Trusts (1804), 10 lui (n s >'846 , SaumaresY Sawmares (1865), 34 Beav 
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The court cannot remodel the gift and ticat some of the class 
entitled at any other age oi timG(/> 

697 A limitation can be well made to such of the unborn 
children of a hving peison as attain twenty-one (w), and this 
limitation may be extended to include m the class the childien of 
any child who should die under twenty-one leaving issue at death (n), 
so that their interests would arise at birth, and all the shares 
would necessaiily be asceitnmed within due hunts of time But 
this fuithei addition of giandcliildicn cannot lie made when the 
grandchildren are only to take if they attain twoiit>-ono, so that 
the condition of attaining that age is to applv to both childien and 
giandchildien foiming the composite class (o') In tins case the 
gift to the children cannot he seveied from that to the giand- 
children Nor can a limitation lie made gciieralh <o (hildien of 
children of a living peison whenever boin The limitation is valid, 
however, in a will where the class of childien is expiesslv or 
impliedly closed at the death of the testatoi (p) 

698 "Wbore there is a gift oi devise of a given sum of money 
or amount of piopeitv to each member of a class, and tho gift to 
each IS wholly independent of the similar gift to (nel^ oLliei member 
of the class, and can be neither augmented noi diminished, whatevei 
the number of the other members may turn out to be, then the gitt 
or devise may he good as to those membeis in fact aHcortimied 
within the limits of the peipetuity penod (a) In cases of this kind 

432, England V England (1860), 20 L T 648, hnox v WeUit (1804), 
3 Hem &. M 674 , Souihetn v Wolhinion (1853), 16 Beav 166, lit 
Turney, Turnei/ ^ Tuiney, [1899] 2 Ch 739, 0 A (grandohildien hold 
to taJie immediate vested interests sub)ert to being divested in case 
they did not attain twenty five), see p 338 ante 

{1) Leake \ Eobvneon (1817), 2 Mei 363, 180, Ker v llarmllou (1880), 
6 Victorian Law Reports, hquity Cases, 172, 175 The Real Propnly 
1'ommiRsioners’ 3id Report, p 41, suggested a logishuve aniendim nt in 
this respect 

(to) Knapping V roTOhn«o»(1864), 10 Tar (n s ) 626 So where the gi11 
IS tochildieii of aclass of persons all as< ertamed at the death of < he test itor 
on attaining twenty-one, the gift is valid (lie Chmnery's EkUde (187/), 1 
L R Ir 296, C A , i2c IJobson'e Will, etc, Jlobeou v tiharp, |1907j 
Victorian Law Reports, 724) This m the limit in a settlement, or in a 
will where the living person is not the testator himself 

(n) f^earks v Moseley (1880), 5 App Cas 714, per Lord Shborm\ 
LC , at p 719 

(o) Seaman V TFood (1858), 22 Beav 591, Webster v Tioddington (1858), 
26 Beav 128 , Ee Moseley's Tmst/, (1879), 11 Ch D 555, C A , affirmed tnife 
nojn Penrksv Moseley (1880), 6 App Cas 714, Be Moseley's Trusts (1871), 
L R 11 Fq 499, bomg overruled So, also, where the ago to be attained 
m this case is any other than twentV one (Smith v Smith (1870), 5 Ch 
ipp 342, Hale v Hale (1876), 3 Ch I) 641, ippioved m Pearls v. 
Moedey, supra) 

ip) Re Watkms, James V Cordey (1889), 37 W R 609, Re Powell, Cros* 
landy. EoUtday, [1898] 1 Ch 227, and see note (q), p 341, ante Iho 
context may show that the children of named persons only are intended 
(Re Hobsons WiU, etc, Hobson v Sharp, supra , or that the < lass ol 
descendants is ascertamed at the death of a tenant for life (Re Roberts 
Repwaton v Roberts-Oawen (1881), 19 Ch D 520, C A ) 

{a)8torrs t Benbm (1853), 3 De G M & G 390; Cattbn v Brown 
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the gift is single to each part> and is not a gift to a “ class ** in 
the propel legal sense of that teini 

699 Wheie there is a time hxod at winch a fund is to bedmded 
into sepal ate shares, and that tune is not obnoxious to the ri^e 
against pei])ctuitie 3 , then each share shiiids sepaiate from the 
others, and tlie jiinitation of each share takes effect or not according 
as the dispositions of that share do oi do not violate the 

the valid gift of one share is not made void by the invalidity of 
the gift of anotli(*r share or poition of anothei share (f>) 

700 Wheie the limitation is lust of all to a class of childien 
01 othei issue absolutely, W’ho aie themselves asceittiinable within 
u pioper time, and a suhstitutiouai)' clause is added giving the shaie 
of oaih one dying bcfoio distiihution to a class of his oi liei issue 
not necessarily ascei tamable witbin the perpetuity period, then, 
])rovidt*d that tlie substitutionaly clause is separated fiom the first 
absolute gift, the latter stands good, and the substitutionary clause 
only IS invalid (<■), but, if there is no absolute gift in the liist 
instance, the whole is void((f) 

701 A duection for settlement of each shaie is scA'iuahle 
among t)io shaies, and t.ikes efleit as to those iiieinljeis of the 
class living at the tune wlieu the lustninient lonies into opeia- 
tion (c) though void as to othei membeis Theie must b(‘ an 
absolute gilt of each shaie ni the first placet / ) 

702 A clause of foib'ituie is snmiaily soAoiable {g) 


(J 863), 11 flare, 372 (thehflli rule there eimnciatcd by Pagi Woou, VC), 
lld/aftson\ ilan«ia{1801), .WBeav 111 lUandfoidv Tfiarloell [mi) 
2 ^ es 2.18, and Lih ij v JIaij (1842), 1 Hare, 580, appear to be examples of 

tin .ippluutum ot tins lule ,, i,t» t \ 

(b) 'llie lule was (uinuiutcd as above in JienHncl v 1 ortland\Dvke) 
(1877), 7 Cb 1) 601, per Pri, T , at p 608, see Grtffilh v Pownall 
(184$), 13 iSim 39.1, CaUlm\ /hown (1863), 11 Haie, 372 (the fifth rule 
(beie enunciated by PaCjR Wood, V C), Wilt<ou ^ V ilson (1858), 4 
,hu (N s)]07t), Pell V Pill {m2), 13 1 Cb R 517, C A , Knapmmj 
V Tomltiioon (1864), 10 Jui (n s) 626, Ur Vmlman, Munly v Ziovs 
(1886), $0Ch 1> 186 Pc Doiullv iloi/e/f, [ 1805] 2 Cb 698,0 A 

(hcijiwood V Pobcils (JS71), 15 l$ea\ 92, has been the subject ot discussion 
and «iituisin , see the explanation of the case in Vnttlin v Prown, supui, 
at p 379 and in Webeta \ Boddmqton (1858), 26 Beav 12b, 136, 137, 
wliicb plues it upon a giound which is reconcilable with the othei 
autbontus, and 8t«* the ciiticisni in Zfwrtpp*»sr v Tomhnson, supra , Giay, 
Rule against Peipt tuities, 2nd ed , s 391, and .laiinan on Wills, 6tb ed , 
pp 33^-339 Ainold\ Conjrci-f (18)0), 1 Russ &M 209, is overruled 
on tins point, Kruipjjing v Tomlinson, sup/a, Gray, Rule against 
Pei pi tuitics. 2rid ed , s 391 

(0 Goudterv Johnson {imt) 18 Cb D 441, C A The clause of sub 
slitiition is, ot (oiuse valid if the issue are necessarily aseerlaiiiable 
within the piopei peiiod {Pearls \ Moseley (1880), 6 App Cas 714, 719) 

(d) WhiUheadv Bennett (1853), 22 L J {at) 1020, Webster v Bod- 

dmqlon, mpna . , „ „ 

(e) WtUon v 1) %hon, supra , Be Boyd, Nteld v Boyd (1890), 63 L T 9- , 
Be Bussen, JJorrell v Dorrell, [1895] 2 Cb 698, C A 

(/) Lckssenee v Tierney (1849), 1 Mac & G 651 , Uaneocl v Watson, 
(19021 A C 14 

(y) Hodgson v Hat'ord (1879), II Cb D 959 
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StjB-Sect 5— Ltm%lattons to Smet of Peimons 

703 If the limitation is to a senes of individuals answering a 
given description, and the first inenil)er of the senes intended to 
take may by possibility be a peison excluded by the rule against 
pelpetuities, then no peison nhutevei can take under the limita¬ 
tion (h) But if the fiist meinbeis of the senes aie not excluded by 
tlie rule they may take, provided that then interests are sex oiableO) 

704 In the case of a trust of chattels to beeujojod as heirlooms 
with real estate, or to dovohe in a course of descent applicable to 
leal estate, the inteie'^ts of successive takers are capable of being 
separated, and take effect, pioxnded that the absolute interest 
H given to a peison who must he ascertained within the perpetuity 
pc) rod (/.) 


{h) DutKffinnon {Lord) V Smith {lM(i) 12 & I'm 640,11 L Vattlin 

\ Lhmon (1853), 11 Haro, 372 (Iho fluid rule ihoro oiiuniiatcd by Page 
W oon, V C, where it is stated as ‘ any ” member being an excluded 
I)cr»on) 

(<) Duvqannon (Lord) v Smith supra The first taker satisfying 
(ho desrnption when ilie insiniincnt lakes oiTut h.is been h<ld m some 
< ises, upon the mtcution ot the p,iiti(uhir will, to take (hatU'ls absolutely 
( Machu'orth v Rinxman (I8‘lf)), 2 Keen, 058 (< iili< ised by Suuio N, L C , 
in A^er V Dani/niiTioft (bord) (1841), 1 Di & War )U‘), 537, 518 Sugden, 
Iaiw of Piopoity, p ‘141, n , Oiay, Ilule against Perpeliiities, 2nd ed , 
h 199, ii), Movtaqu y J iichiqutn (l/Oid) (IfHQ), 2) W It 692 explained in 
lie lohmlon, CoikiitU v Kshcr {Farl) (1884), 26 <'b 1) 538, 547) , or 
I fee simple m realty {t'linntahle Jhnatwns ('ommisswneih \ !)< Ch/Joid 
{fiarorubs) (1841), 1 l)i & W'ai 245, lawis. Law of IVipoluily, jip 472, 
470) Jn loUemaihe {Ludif) \ Coicnhy {Earl ami CounUss) (1814), 2 ('I 
A Fm 611, II L , the reasons givin were perhaps cipially destiuilivo ol 
the estate of the hist t iker as of that of the setond, who was iiiiuKdiattly 
(onceiucd see Dungannon {Lord) v Smith, supra , Eery Dungannon 
(Laid), supra, Sngden, Law of Propeity, i) 310) W liether ilie lu tiial 
ileeision was that the hist of the sines took absoJntfly was doubted by 
Kiino of the judges m Dungannon {Laid) \ Smith supra but m Jts 
JIM, Util V Hill, [1902] 1 C'h 807, 810, C A , Vaiii d WriiiAMs, L 1 , 
I vjiiessod and gave leasotis lor the opminii that the eh ision of the lloiiso 
ol Lords was to that clIeHt A life estate exprtsslv limiteel to a lust 
1 ikcr 18 valid, although the rcniaineli'r on tliat estate e)r the ab'-oluto 
intPii'St may be mvalieily given (I^e /ItK V [1898] 1 Ch 498), 

and as to hie estates to unborn poisons, see pp 335 et seq , ante 

{h) Eg, whcie tbt thatliK aie to follow a,dignity {Baron v Piortor 
(1822) Turn & It 31 , Sadville West v Rolmcsdale {Viscount) (1870), 
L R 4H L 543 , Be Johnston, f'ocleiell \ Essejc (Earl) {lH8i), 2G ('h I) 
'>38, Rill y Rill, [1897] IQ H 481, C A , Be Rill, Rill \ Rill, 
'upia), and as to iiiles foi settlement of chattels to go with a title, 
''Pe Jaiman on Wills, 6th ed , p 700), or aio to devolve with real estate 
(t'oley V Buinell (1785), 4 Hro Pari Cas 319, the rule m this case 
being thus stated m ,7arman oa W’^ills, 6Ui eel, p 697 “If chattels 
lie bequeathed to or m trust for thet persons for the time being entitled 
(i) the possession ot settled real estate they do not vest absolutely in the 
i< nant for life, but m the first tenant lu tail on his birth, although he may 
be only tenant in tail in remainder, and a diiection that they shall be 
treated as heirlooms and annexed to the real estate makes no difference ” , 
Be Johnson's Trusts {18G6), L R 2 Eq 716, Be Pailer, Parker v Parkin, 
[1910] 1 011 581, distinguishing iZe Vhesham'e {Lord) Settlement, Valentm 
(1 iscount) V Ohesham {Lady), [1909] 2 (’h 329, C A ), and whe^ther or 
net the interest of a tenant in tail by pimhaae is defeasible on failure to 
-ittmn twenty one, ot is not to vest absolutely unless he attains twenty 
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But, in cabe of a tiuat of chattels, -where the absolute interest is 
expressly gnen only to a peison whose description makes him 
excluded by the tule, for example, an unborn person who may not 
answer the lequired description withm the proper period, and 
there is a trust in the meantime for persons successively entitled 
to real estate, or for peisons successively satisfying a certain 
description, the inteiests of successive takers under the latter 
gift cannot take eltect beyond life interests of persons who must 
necessarily be in actual existence at the time of the creation of the 
trust (1) 

bUB-yte J 6 — 4 Iternahve Independent Ltmttatwne 

705 One of two limitations which aie expressed to take effect 
independently and in the alternative may take effect notwithstanding 
tliat the othoi is void (in) 

A single gift which is expressed to be limited contingently on two 
or more separate events, of which one is too remote under the rule, 
and the other not, may take effect on the latter contingenc}'(a), 
although void so far as it depends upon the foimer 


(Ohneiie v Gosling (ISfiG) L E 1 H L 279 , Harrington (Covntess) 

V Harrington (Eail) (1871), L R 5 H L 87 , Martelh v Holloway 
(1872) ]j R 6 II L 532), oi whether the chattels are ^ven to persons 
cntiUod to actual possession ot the real estate {Scarsdale{Lord)v Curzon 
(1860), 1 John & H 40 (the rule enunciated in this case being stated in 
lie Angerstein, Angerslein v Angeistem, [IS95] 2 Ch 883,889,800 “If 
ilie gilt of the chattels is to the pereon actually seised at the death ol 
fenatits for life, or to the person seised of the actual freehold which is 
doliued as Ireehold m possession, or there are other clear words referring to 
actual possession, a tenant m t^ who dies before coming into possession 
is excluded ”), Hogg v Jones (1863), 32 Beav 46 , Be FotherguVs Estate, 
Price Fothergillv Puce, [1903] 1 Ch 149 , Be Chesham's (Lord) Settlement, 
1 alentia{1 U(olint)y f'/ftCNAam(Xady), [1902] ICh 329,C A , soetheobserva 
tions on the lattci case in Jannan on Wills, 6th ed , pp 698,699, n ) In all 
cases the abnoluto interests must bo in persons who aio not excluded by the 
rule Accordingly, any provision postponing the vesting of the heirlooms 
in the successive tenants in tail must be confined to tenants m tail by 
puuha e Where, however, the chattels are settled to follow realty in 
sliict settlement, a proviso pieventing the absolute vesting in any tenant 
in tail unless sucli person attains twenty one is, on construction, confined 
to tenants m tail by purchase (Christie v Gosling, supra , Martelh v 
Holloway, supia, see, further, titles Real Pkoperty and Chattels 
Real, Setiiements 

(Z) Ibhehon v Ibbetson (1840), 6 My A Cr 26, followed m Dungannon 
(Lord) V Smith (1846) 12 Cl & Fm 646 II L , Wainman v Field (1854) 

1 Kay. 607 In haffunl \ Tiujoid (17t6), 3 Ath 147, the obicction of 
remotomss was not oonsidoied (see Lincoln (Countess) v Newcastie (Dnhe) 
(1806), 12 Ves 218, 231), and the case is no longer law (Dungannon (Lend) 

V Smith, supra, Lewis, Law of Perpetuity, p 653) In Maokworth v 
Hinrman (1836), 2 Keen, 668, the gift of corpus, which was too remote, 
appears to have been ignored , see Ber v Dungannon (Lord) (1841), 1 Dr 
&War 609, 637, 638 In Bacon v Proctor (1822), Turn &s B 31, no 
declarataon was made as to the title beyond a life estate 

(m) TacAcZ V FocAeZ (1669), 1 Cas m Ch 129, 130, Orompev Barrow 
(1799), 4 Ves 681, and see the cases cited in note (n), infra 

(n) Longhead d Hopkins v Phelps (1770), 2 Wm B1 703, Porter v 
Bradley (1789), 3 Term Rep 143, Leake v Bolnnson (1817), 2 Mer 363, 
894, if inter v Wiaith (1842), 13 bim 62, Goring v Howard (1848). 16 
8 im 396, Monypenny v Dermg (1862), 2 Pe G M AG U5, 181 t 
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Such a hmitation is known as a limitation with a double 
aspect (o) It, in effect, comprises two or more alternative indepen¬ 
dent limitations (p) 

706 There may be an alternative independent gift to a class, 
lalid if a power has not been eveicisod in a certain way, bat 
capable of being invalidated by the exercise of the power The 
explanation of such cases is lefoiable to the distinctive legal 
ijuahties of a power and of the estate created by a power ((/) 
For example, where there is a gift to children with power to appoint 
life estates to a husband or wufe, and an ultimate gift to giand- 
thildien living at the determination of the prioi interests, the gift 
to the grandchildien is valid if the power has not been exer¬ 
cised, because the class of grandcliildien would be asceitamed 
within due cuuise. On the other hand, the gift to the giand- 
children is capable of being invalidated if the children’s pmuu 
is exercised in fa\our of a husband oi wile not bom in the lifetime 
of the original teatatoi In the latter alteiimtive event, the class of 
grandchildien would not be ascertained until a period too iemote 
If, instead of a powei to appoint life estates to a husband or w'lle, 
life estates bad been given to husband or w'lfe, the whole gift would 
be bad for peipotuity, and theie would be no independent valid 
alternative gift (r) 

Foweis given to a series of persons may likewise be severable, so 
that an appo'ntment exeiciscd by one of the sei los may be valid, 
.il though it might be invalid if exeicised by anoLhei (s) 

707 But the double contingeiiiy in the above cases (i) must 
be so expressed in the iiistiument(«') 

A gift single in point of expiession cannot be split, although it 
may include two oi moie events, one of which may or does happen 
within the Iimiis of the poipetuity rule(i) 

('amlmdge v Boh8 (185S), 25 Ueav 400 (lu all which < » iheie was a giit 

on failuie of issue at the death of an anioslor, as w«.>l as on failuie of 
Issue taking a vobted interest). M%les v Uaifotd (187 )), 12 t'h D 691 
He Bowles, Page v Page, (1905] 1 ('h 371 , Bandon (Eail) v Morehnd, 
11010] 1 I 11 220, Be Davies and Kent's Contract, [1910] 2 Oh 35, 0 A 
As regalds Evers v Challis (1859), 7 H L (’as 53J, see note (5), p 350, 
post ‘ 

(o) Lvddtnglon v Kime (1697), 1 Ld Raym 203, 208, and see Porter 
? BrrAl&g (1789), 3 Term Rep 143, per Lord Kenyon, C J , at p 147 , 
Lewis, Law of Peipetmty, p 601 

(p) Mongpenny v Du nig (1852), 2 Do (< MAG 146 183 , Re Bowles, 
Page V Page, supra, Be Dames and Kent’s Cniitract, supra, at p 46 

(q) Be Davies and Kent's Contract, supra, at p 47, approving Be Bowles, 
Page v Page, supra 

(r) Be Bowles, Page v Page, supra,*per Farwi'LL, J , at p 376 

(s) As to powers in this reopoct, see p 354, post 

(f) See the text, sujna 

(tt) Miles V. Harford, supra, at p 702, Be Bence, Smith v Bence, 
[1801] 3 Ch 242, 249, C A,, Hancock v Watson, [1902] A C 14 

(») Proctor V Bath and Wells {Bishop) (1794), 2 Hy B1 358 , Ring v 
Hardwick (1840), 2 Beav 352, Dungannon (Lord) v Smith (1846), 12 
•'1 & Pm 646, H L , Monypenny v Deivng, supra, at p 183, Be 
ThuMm's Trusts (1859), 26 Beav 366, Be Harvey, Ped v Savmy 
11888), 30 Ch D 289, C A , Be Bence, Smith v supra, Uaneoclt 
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708 An exception to the last rule eMt.ts(a), founded on the 
pimciple of Eu^^lish real property law, that if a devise can take 
effect as a leni.under it shall do so Where a gift o\ei, single in 
expression, can, in the event which has happened, take effect as a 
contingent remainder, it is allowed to take effect as such, although, 
if anothei event had happened, it would have been void for remote¬ 
ness as an e\('Cutoiy devise(5) 

Seci 5 - Failure of a lAmitation undci the Rule. 

Stn-Sm 1 —Efect in General 

709 'J’ho geneial effect of a Imiitatioii being void undei the rule 
IS that the instrument takes ofiect as if the void limitation and all 
liniitatinns de])endcnt upon it weie omitted(c) 

If a gift oxei 18 void, the liiiiitation prior to it and made defeasible 
by it becomes iiee fiom such gift o\ei, and may become inde¬ 
feasible (d) On the other hand, a piioi limitation of an estate 
is as a genoial lule not affected by the failure of a limitation arising 
on the expiration of the prior estate (c) In a senes of limitations 

\ IIiUsoM, [10021 A (' 14,18 In irnf^on v ToMni/ (188’)), 28 (’ll D 
4U) iho coutiTigcmy was split, but it is doubtful wliethci the cast» is 
(oiuHt, Rte Ee Hence, kSmith v Bence, fl891J 3 ('ll 242, 249, C A 

(«) A i/inisi exoi ptioii, as pointed out by Lewis, Law of Perpetuity, 
pp .{07,509, .ind (Lay, llulo against Perpetuities, 2nd ed, 6 356. also 
odiiis in the ease wheie ptrsonaltv is bequeathed to a senes of unborn 
peisous by woids wbub would cieate suiciswve estates tail if the subjed 
of till liinitatioii weie real estate In such cases, it the gift to the first of 
the senes fails, i q , hy death without issue in the liletimo of the testatoi, 
the gift to (he si i ond ot the senes may take efhet, alt hough it would have 
Ikoii bad if tlu Inst taker had suivixul the testator Tii Maihh v Marsh 
(17S{), I J{io (’ (' 20{ Williuboiiv .S'owf/t (1798), 7 Teirn Kep 555, and 
]Villi<ims \ Lems (18 >9), 0 IT L (’as 101 {, 1024, a limitation of personalty 
on a lailmo ot i-.sue was treated as a limitation with a double aspect, and 
see lUovn\ /fii/i;*'(1799), 4 Ves 708, l‘cUuim (Lady) v Gieqory (IIQO), 3 
Tito Pail <’as 204 , Be Lawman, Deienish v Pester, [189.5] 2 Ch 148, ("' A 
(/») hi'iis \ CArtZfis (1859) 7 11 Tj (’as 531, where a gilt over m default 
ot A leaung a iliild who being a son should attain twenty thiee, or being 
a (laughter should attain twenty one, took etleet, on the death of A without 
» VI I h ixing had a i hild, as a eoiitmgeiit remainder In Pioetor v Bath and 
II ells (Bishop) (1794), 2 Hy Ill 358, the limitation could not take eflect as 
ft lemuiuilei in any ease IVation v l'otmg,siipia (where Pearson, .1, pur- 
poitcd to follow hvers v Cliallis sapjo), was doubted in Be Benee, Umith v 
Bence, supia The exception has no lolation to peisonal estate (He 
lhaUhei's Tivsts (1859), 26 Beav 365, Uancoeh, v Watson, supra) 

(O TjCwis Law of Pripetuity, p 657 

(</) .See the cases of gilts on general failure of issue cited m note (7.}, 
p 307, ante Doe A BUsard v iSimpson (1842), 3 Man & G 929, Taylor 
X Inobisher (\h’i2), 5 Pe G & Rm 191 , James v M ynfoni (Lord) (1852), 1 
'sin \ G 40, 57 , ( ouiiter v Ounn (1855), 21 Beiv 91 , Wehsiei v Ban 
(1858) 20 lUav 23t) 238, Uodgson v llaljord (1879). 11 Ch D 969 
{toodier V Johnson (laSl), T8 Ch D 441, 446, Be Baillie, Faithful s 
Sydney Industnal Blind Insiiiution (1907), 7 New Routh Wales State 
Reports 266 , Be Tyriell's Estate, [1907] 1 I R 292, 0 A . Pe Donouqh 
mote « (Eatl) Estate, [lOlf] 1 I R 211 , Lewis, Law of Perpetuity, pp 532 
657 , Gray, Rule against Perpetuities, 2nd ed . « 247 
(e) Be Blunt's Itiists Wigan v t'hnth, [1904] 2 Ch 767 , Be Ashforth, 
Eihley V Ashfmth, |19()5] 1 Ch 636, following Garland v Btovon (1864), 10 
b, T. §92 As to the ly pri idoQtiuie, see p 367, post. 
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t^vejy part -nhich is valid m itself, and can be separated born those 
paits which are \oid, is upheld (/> 

710 The estate or mteiest which is the subject of the ^old limita¬ 
tion devolves as on failuie of the limitation for othoi tiiuses, foi 
example, in case of a settlement to the settlor or grantoi and 
in case of a will, as on alapse, totheiesiduarj legatee oi devisee t/i), 
01 , if the limitation is itself of lesidiie, oi theie is no lesiduai y gift, 
to the jiersons entitled as on intestacy (0, and, in case of the e\<>ieise 
of a special pOM er, to the persons entitled in default of appointment ) 

711 The propelty devolves subject to such directions as aie 
validly imposed (/) Eeal estate held on a valid tiust foi sale, 
vvheie Iho tiusts of the pioceeds of sale fail foi lemotoness heiomes 
uiidei the doctiuie of lecouversion subjeot to a trust foi tbt‘ lieu oi 
jteison entitled in default of disposition(w) , and wheie a tiiist foi 
sale of leal estate is void foi lemoteness, hut the tiusts of tlie 
pioceeds aie valid, the beneficialles take the jiioperty as lealtv {i>) 

712 Every limitation on the failuro of, or expectant on the 
deteimiiiation of, or in defeasance ot, a limitation void undei the 
lule, 18 void(o) This applies although the suhso(|nent limitation 
istoa peiHon di <sse, whovvould otheivvise take avested niteiest(p), 


if) Gooding v Jiead (1853), 4 iJo G M & (J 510, (’ A , and vs lo Iimihi- 
lions to asorns of pirsous, some ofwliom xii not, .is(« it.iinabk within (he 
larpetuitv period, see p ,{47 onfr 

(g) Jfe Motite's SeUhmml (1851), 21 Itew 174 , h‘e Sl(nl\ T’iH'./-, (1872), 
21 W R 165 

(70 Leahe v liohinkon (1817), 2 Mtr J(i{ J02 , JUnitiuk \ l'<nll<tnil 
(I)uhe) (1877), 7 (’h D 693, 700 

(i) Pwetor V Ifoth and Wdls {Bislwp) (1704), 2 Tly 111 358 , Stiunt v 
('ncl etell (1870) 5 Ch App 713, llentintk \ J*oiiland t,vpyti 

Where a test.iior eaivis a chilhl intiKsI out of his n.il isl ito md 
iiirjkes it, the subject of lemote limit itioiis, it riMiiitH to hw Ik n wiili 
tbe ehaiaetei of peisorial estate wlneh (Ik testatm iiiijiksm d upon it 
(Burley v Bveltpi (1848), 16 Sun 290, 295) 

(k) See, fiiitlier, p 160, post 

(7) Treqoracell v tlydenham (1815), 3 Dow, 194, IT L Hr O'lhint'n 
Edatr Fiytz v Tniitets, Ejrtcvior/i and Aqriuy Co, iJd (1899), 24 
\ ictoiian Law Ecjiorts, {60 ttiust, lor inainti ii ince) 

(m) Neuman y Newman (]Hi*)) 10''im 51, l}hiteheadv Brnnelt (]H~> (), 
I Eq Rep 560, Hale \ Pew (1858), 25 Rtav 335, and H<e (i(l< J yi ni, 
Vol XIII, p 109 

(») Goodxer v Edmunds, (1893] 3 Oh 455 , Me Daveron, Bowen v 
GfcuirAtK, [1893] 3 Ch 421, lie Appleby, WaUer v Lever, Walkcrv \isb<t, 
[1903] 1 Ch 665, C A 

(o) Robinson v Baidtastle(1788), 2 Term Rep 241, 380, 781, Pioclor v 
Bath and Wells (Bishop) (1794), 2 Hy B1 358 (where tbe point was said to 
liave been expressly decided m Chatham (Eatl) v Tothill (177D, 7 Hro 
Pari Cas 463), Routledqe v Dorrtl (1794), 2 Ves 357, 361 , lirudetiell 
V Lines (1801), 1 East, 442 , Beard v WesUotl (1822), 5 11 & Aid 801 (in 
King’s Bench, although one of tbe subsequent liniitatious hul been held 
valid in Common Pleas, see S C (1813), 5 Taunt 393, (1822), Turn 
& R 25), Lewis, Law of Perpetuity, p 660 

(p) Monypenny v Hertnq (1852), 2 De G M & G 146, 181, Re Thatcher's 
Trusts (1859), 26 Beav 365 The pomt was accordingly assumed without 
argumentm S* Mortimer, Gray v Gray, [190612 Ch 602. C A , a case under 
the old rule (see p 364, post), where the iverson would otherwise have taken 
a vested interest, see 27 Law Quaitcily Review, pp 110, 112 The ground 
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and although such person only takes a life interest, which must 
otherwise take olfect, if at all, during his life(?) In every case it 
18 a question of construction whether the prior contingency is 
expressly or impliedly imported into the subsequent limitations (r), 
if it is, they are void, but if not, they take effect as independent or 
alternative limitations and may be valid (s) Limitations in 
default of appointment are thus unaffected by a void power of 
appointment (0 

SuB-Stfi 2 —Void Jieitrutioii'i on \ahd Lnnttaf%oni ^ 

713 A restiaiiiL on anticipation imposed on the interest of an 
unborn person, winch may possibly extend bevond the perpetuity 
period, IS invalid (^0. in a limitation by will to a class, such a 
restraint is severable among the shares, and may be good as to 
t 188 members of the class who are born iii the testator’s 
lifetime (a), though void as to the shaies of those who are boin 
afterwards 

given is that the lunit.ition ovei was ncvei intended to take effect if the 
persons intended to take under the piioi limitations would, if they had 
beeu alive, have been capable of enjoying the e'^tatc , see Monypenny v 
iJcring (IS52), 2 De G M &G 145, 181 

(q) Beard ^ W'ektcott (1822), 6 B &. Aid 801 , Monypenny v Diring, 
Dupra , Re Thatehir s Truhts (1859), 26 Boa," J05, see, however, (<ray, 
Rule against Pt rpetiiities, 2fid ed , ss 251 et kcq , Be Norton, Noiionv 
Aorton, [19111 2 Ph 27, per .Joi < i, 1 at p 40 

(r) In Brudenell v A'/mcs (1801), I East, 442, 454, the icason given was 
that the subsequent limit ntioii uais made to depend on the hiuitations to 
persons imapable of taking under the rule, and was not to take effect until 
they were extinct see also Raima v llolford (1828), 4 Russ 403 , Re 
Abbott, Peacook v Fnqout, [1893J 1 t'h 54, p<r brnuiNG, J , at p 57 

(s) Thus a trust to take effect “ on f ulnri ol ’ i tiiist made void by the 
lulo may be valid as an -ilteinativc trii-^t (IViUson v (Jobley, [1870] W N 
46) In Monypenny v Bering, kupra, Loid Sr Li onauds, L C , at p 182, 
said, "where there aie gifts o\ti which aie vmd foi peipefuity, and there 
18 a subsequent and independent clause which is within the line of per 
petmties, effect cannot be given to such a clause unless it will dovetail iii, 
and aecoid wnth, jiievious limitations which are vahd ” 

(t) See p 360, post 

(u) Fry V Cnppa (1853), Kay, 163, Armitage v Contes (1865), 35 

Bfav 1, Re Teague's Settlement (]S70),h R 10 Eq 5M, Re Cvnynghame's 
Settlement (IBll), h R 11 Eq 324, Re Emnqton, Bnwtree v Emvglon, 
[18871 W N 23, Bhutex (1888), 58 L T 546, \fhitbyv Mitchell 

(1889), 42 Ch D 494, not appealed from on this point (1890), 44Ch D 85, 
C A In Re Ridlai, Buiklon v llay (1879), 11 Ch D 645, Jessel, M R , 
leliietantly followed the hrst-uamed cases, he considered that the 
restraint ought to have been held an exception In Caiver v Bowles 
(183U, 2 Russ &M 301, Thornton v Bright (1836), 2 My & Cr 230. 
and DicUnson v Mori (1850), 8 Hare, 178, the deiisions were to the 
contrarv effect, but the point was not argued Sec, further, title Husband 
AND Wife, Vol XVI, pp 371, 372 

(a) lFil«on V Wilson (1858), 4 Jur (N s) 1076, Herbert v Webster 
(1880), 16 Ch D BIO , Re Russell, Doirellx /lorrcR, [1895] 2 Ch 608, C A 
Be Femeley's Trusts, [1902] 1 Ch 543 , Re Mtllward, Steedmam x Hobday 
(1962), 87 L T 476 , and Re Game, Game x Tennent, [1907) I Ch 276, are 
to this effect Be Michael's Trusts {1871), 46 L J (ch ) 661 (afterward not 
followed by the, same judge m Herbert x Webster, supra), and Be Bidley, 
BueJeUm x Hay (1879), 11 Ch. P 645 (where the restramts were held void 
without eonsiaermg the qtfestion of severance), are no longer followed, 
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714 If there is a diiection, not by \ray of executon trust, that *• 

pioperty limited to any person shall be settled on him and his 

issue, on tiusts tvhich fad for remoteness, the direction for settle- LimltitlMlf 
inent on the issue IS inoperative, and maybe i ejected, so long as undwthi 
there is a good absolute gift to tho person in the lust instance (b), 

Imt not in case there is no such absolute gift(t) imtccUom tor 

scUltiitieut 

Si cT (>— AppIi<(ition of the Rule to Poners 
Si a Sin 1 —PowetB tn Gtnoal 

715 With regard to povspis (d), objections on the gimind of Oliitoiiunato 
lemoteiiesb may be ma<le either to the creation of the power or to l'®"^*** 

the mode of exercise of tho po\Yei 

Objections to tho validity of a power in its creation may bo Uemotenesa 
iiidcle on the giounds that Ine poisons to exeicise the juiwei, oi the ‘-rcnoon 
time fixed by the terms of the powei for its exoicise oi for its 
coming into eflect, or the objects of the pow-oi oi tbo subjoct-iiiatter 
of tho poiver, may possibly not bo asceitamed within tho peipetmtv 
piuiod, such an objection, if well founclc'd, pioveiits tbo powei 
tiom e^el being eftoctixeU exeicised 

To a disposition e\oiusing a power validly created theio may UimoOn^ 
also bo tho objection that it lias an ('fleet not allowed by the "* / 

lule, and such an objection is fatal to the jviitiuilar disiiosition 
concoriied 

716 The following are exceptions from the application of the livi ia>« 
iiile —A jiower of apjionitment (<’) oi collateial powci (/) limited 

riitoi a Idiliiie of issue in tail, .md bairiiblo liy the tenants in tail, 
powers cicated by wu\ of secuiity( 7 ), and powers to raise money 
loi payment of the debts of the cieutor of the power (h) 


" p also Coopery Laroche (1881), 17 Cli 1) 108, 372 (wlu ’( tho grounda of 
tilt decibion aie no longer regarded as suflKicut) 

(&) Arnoldy Congreie (IbM), 1 Jluss &,M 200, Caiierv JJowIpw( 1831), 
-* Russ & M 301 Jttng v Ilnrdwick (1840), 2 Beav 352 Uarvei/ v 
Vrociv (1852), 1 Duw 73, 140, Stephfns V OatUden (1865), 20 Boav 
Ibl, Qerrard v Bulltr (1855), 20 Beav 541 , Snhpoii v finlmon (1860), 29 
ihav 27, Cooley C/ooie (1887), 18 t’h 1) 202 lie Boyd, NwUiy Boyd 
0890), 63 L T 92, llancoek,\ nuhon, [l')02J A (’ 14, 22 In Kampf 
\ Jones (1837), 2 Keen, 766, wheie the Inst ihsoluto gift was to an infant, 
die fund was carried to her account with liboity to apply, with a view to 
coiifirmatiou in case, on attaining twenty one, it was lomid to be for lu'r 
benefit See also Lewis, Law of Pirpetuily, p 534 
fe) Lassencey Ticmey (1849), 1 Mac &(1 551, and as to gifts to a clas®, 
see p 346, ante , 

id) As to powers generally, see title Fowtiis 

(e) Eno y Eno (1847), G Hare, 171 , Bandon {Earl) v Moreland, [1910] 
1 I R 220 As to limitations after estates tail, see p 323, ante 
if) Leey Ftnccn/(1684), Pro Eliz 26, and see p 325, anle As to col¬ 
lateral powers, see title Powers 
(<f) As to the powers of mortgagees, see p ''84, post 
(h) Silk y Prime (1768), 1 Bro. C C 138, n Holder d Sult/ard v 
I'leston (1769), 2 Wils 400, and, as to trusts for payment of debts and 
'In explanation of this exception, see p 327, ante For another cxpUnatiou 
01 ihe vahdity of thcsi powtrs, see Giay, Rule against Perpetuities, s 486 

JI L —XXII. 



854 


Pli^KPETUITIES. 


RrfT < 

itp. 

Application 
of the Role 
to Powera. 

Remoteuess 
ta donees 


Si verablo 

pOVVCIB 


SemottnMB 
tn ion- 
tmgeiicy on 
wnich powir 
11 exorit'ittblp 


Spb-Seci 2 —General Powers of Appoinlynent 

m Thf tlonee of a general powei of a})iK)intnaent must be a 
person who, if evistmg at all, cannot fail to Ik* asceitamed within 
the perpetuity period xeckoned from the time of creation of the 
power (t) 

Such a power conferred on peisons living at the tinM^of creation 
of the power (y), oi on the siirvivoi of any number of siu^persons {/.), 
IS valid. The donee may even be unborn at that time, so long 
as it is certain, as in the case of the child of a living person, that 
he will be in existence and asceitamable within the proper period, 
at all events wlieie the powei is equivalent to absolute ownership (f), 
hut if the donee will not necessarily be m existence and ascertainable 
within the pioper peiiod, for example, if he is the survivor of a 
class of peisons not then in existence, the power is void(w) 

718 A powei gi\eii to a series of pet sous may he 88veiable(») 
Foi example, if it is given to a named peison and otheis, filling, 
with him a certain jiosition, as that of tiustee, it will be vahdw 
exercised by the nsmed person {<>), or, if given to a living peison, hS 
hens or assigns, it can at all events be exeici&ed b} the living 
peison ^yt) 

719 The coiitiiigeiuy on which the {lowei is to become exer- 
cisahlo must also be within the perpetuity peiiod(</) 

A gerieial jiower of ajipointment confeiied on an uiihoin person, 
who must neeossaiily be in existence within the propei period, ioi 
example, the child of a living person, exercisable by deed oi will 


(i) Be Tlarqreaves, Mulglei/ v Tniley (1890', 43 Cli D 401, 0 A 4" 
to gonoial poweifl, see title Pownis 

if) Sugden, Powcis, p 394 , I^ewis, Law of Perpetuity, p 483 
(/k) Bobtnsonv Ilardcastle {nS6),2iiro 0 C 22,perLoitlTHUKX-OW,L C , 
at p 30 (a special power ui that case), adopted in Thellussonv Woodjoul 
(1805), 11 Ves 112, n L , per Lord Eldon, L C , at p 145 

(1) Bray Y Hammersley (1830), 3 Sim 613, affiimed sub nom Bray \ 
Bree (1834), 2 Cl & Fin 453, H L , see, further, note (r), p 355, post 
(ni) Re Hargreaves, Midgley v Tatley, supra (where the donee was tin 
longest hver ot two Imug peisons and all their chddren) 

(ft) Be Abbott, Peacock v Fngout, [1893] 1 Ch 54, 60 , and, as to a non 
(Xilusive power severable among tlie objects, see Bell v Bell (1862), 1) 
I Ch R 517,0 A 

(o) Attenborough v Attenborough (1855), I K £z: J 296 (a disoreiionaiy 
powCT gixen by a testator to “ my biother J and other my trustees ”) 

(j) ) Bandon {Bail) v Moreland, [1910] 1 1 R 220 (a power of selection 
of land given by a settlement to a tenant for life, “ his heirs or assigns ' ) 
In Orange v Twxng (1665), 0 Bndg 107, a settlement contained a pown 
ot revocation reserved to the settlor and the hens of his body, and it w i-* 
hold that his daughter could exeicise the power after his death Hi'' 
question of perpetuity w. 14 , not discussed (the case was befoie NorfoU » 
Ohtke) Case (1685), 3 Cas m Ch 1, H L ), and it is the opimon of Gr.i\ 
(Role against Pcipetuities, 2nd ed , s 476, n ) that the case is not law , 
also Sugden, Powers, p 152, Lewis, Law of Perpetuity, p 483, n 
Maredcii. Rule against Perpetmties, p 24, Bandon (Earl) v Moreland, 
supra, at p 229 

(?) Bltmtv HartnoU (1881), 19 Ch D 294 (power not exercisable uuiil 
a sale of the property, see, however, Gray, Rule agamst Perpetaitio. 
tod ed , 8 476, note 2), „ * 


Paht II —TiiE Rule aoaikrt pER^ETirtTlfiS. 

(but not when exercasable by will only) being equivalent to absolute 
ownership, is not invalid (»)»except in cases where other restrictions, 
buch as a necessary consent of trustees, intioduce an element of 
uncertainty, which may not necessarily be resolved within the 
proper period (*). 

A power eieicisable only by the will of a person unborn at the 
creation of the power is invalid, since it ties up the propeity until 
ihe death of such person, and, therefoie, beyond the perpetuity 
period (t) If, however, the donee was alive at the creation of the 
jxiwer, there can be no objection on the giound of perpetuity (a) 

720 The contingency on which the appointment is to take 
effect must also be confined within the peipetuity period, in so fai 
iis the contingency is presciibed by the creator of the power, the 
pfiiod IB calculated fiom the time of creation of the pow'er(/>) 

Accordingly, the usual general power in a marnage settlement 
given to the wife, or in a will given to a lady unraairied at the 
cipath of the testator, to appoint generally, in default of hei future 
il^ue taking lested interests under pievious gifts, is valid (c), but 
pow’or 16 not \Hlid where the children are to take vested 
interests at an age greater than tw'enty-one (d) 


{r) Bray V Hammers^ (1830), 3 SiiQ C13, afUitnei], without reported 
arguiueut on this point, svb nom Bray v Bree (1834), 2 Cl & Fm 463, 
H L , and followed m Fry v Capper (1863), Kay, 163 The matter was 
ihsnmed witliout argument in Re Teaqm's Settlement (1870), L R 10 Eq 
564 , Re Meredith’ti Truite (1876), 3 Ch 1) 767 , and see jebb v Tuqwelt 
(1855), 7DeG M &G 663,C A luRe Bargreaves, Mtdgleyx Tatley {ISQO), 
43 Ch D 401, C A , the power was exercisable by deed or will, but the 
possibly unborn person, the donee of the power, might not be ascertained 
within the period la Be Abbott, Peacock v JFnjovt, [1893J 1 Ch 64, it was 
argued that such a power (a special power in that case) was invalid, but it 
was only necessaiy to decide that the gift m default of appointment was 
1 alid 

(») Webbv Sadler (1813), 8 Ch App 419 

(<) Wollaeton v Kmg (1869), L K 8 Eq 165 , Coole v Cooke (1887), 
38 Ch D 202, Whttbyv Jlfitcfcell (1889), 42 Ch D 494 (I* e point was not 
aigued on appeal, S C (1890), 44 Ch D 85, C A ), and see Butrhinson 
V Tottenham [1898] 1 I E 403, affirmed, [1899J 1 I R 344, C A , 
Tredennick v Tredmntek, [1900] 1 I R 354 
(«) Phtpson V Turner (1838), 9 Sun 227 , Morse v Martin (1865), 34 
B(av 600, Slark-v Dakyns [1814), 10 Ch App 3»5 In all these cases a 
''pecial power was executed by an appointment in favour of a child, alive 
at the creation of the power, for life, and aftei his death as he should by 
Will appoint 

fb) Me Norton, Norton v Norton, [1911] 2 Ch 27 Thus, in Bristow v 
Roothby [1820), 2 Sim & St 466 (afterwards (1829) affirmed by Lord Ltnd- 
hcrst, L C , see 3 My & Cr 161, per Cotxbnham, L C ), after limitations 
lu tail which did not exhaust all the issul, a general power of appointment 
was given to a living person on general failure of issue, and it was held void 
because conditioned to take effect on on event too remote , see Eno v Eno 
1)847), 6 Hare, 171 It would appear, therefore, that a power may be 
invalid although given to a hving person, and therefore exercisable only 
dunng hiB hfe, see, however, Jarman on Wills, 6th ed, p 310 
(c) ft must be known withm twenty-one years from the death of the 
donee of the power whether the chilcfren take under the gift to them at 
twenty-one 

(<f) Trufteee, Executors, and Agency Co, Lid, v. Jenner (1897), 22 
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A for an unborn person to appoint so that tbe' 

appointment labes efiect on his death is invalid («), and so is u 
Iiower to apiionit so that the apiiointment takes effect on his 
maniage, ten in such a case marriage is ns uncertain as death with 
regard to the time when it is to take place (y) 

721 Asi egmds the validity in its creation of a general power, 
no question i.ui aiise whether the objects oi the powei can be 
ascertained within the peipetiiity period oi noi((f) The fieedemi 
of diBpobitioii and clioice of alienee posses-i d bv tbe donee is tbo 
same as if ho wcio absolute owner (/i) Jn the case, tlieicfore, of a 
general jiower, if the power is well cieated, the perpetuity period 
for the purpose of oxeicise of the pow'ei must b«i calculated not 
fiom the time ot cieution of the powei, but fiom the time of 
its exeicibo(/) This holds good although the powei is made 
exercisable by will onl;y (j), or with any other foimalities of 
execution (h ) 

.SuB-SrtT ? - Signal T’orntri of Ajipoiiitiiiiiii 

722 Special powei s of appointment (/), as legauls then creation, 
aio subject to the piopositioris above stated ns applicable to genci d 
powGis ot appointiuont with lespect to the aseoitaniment dnrm, 
the peipotuity penod of (1) th< donees who me to exercise tluin 
(2) the tune at which tho> aio to be e\eicia*d, and (d) the time i* 
which they aie to take ifleet(/«) Hut in the case ot special powei' 
the perpttuity poiiod is always calculated liom the time of tbe 
iieatum of the powei (/«) 


\ictoiiau Law lloports, *>84 TieO'Hricn'h JHntute, I’n/tz v Irusfees, Exeat 
ton, avtl Agency Co , fAtl (1S‘)0), 24 \ict(iiiii» Law Kepoits, 860 

(p) See note (t), p 365 tinh 

(f) Mon/nn \ Gionow (187 J), L R 16 1'cj 1, 10, compaie Be Fimh 
onti Chew'H Conhntt, [1903] 2 (’h 486 

(q) As to speiial iiowcis, see p 167, foA 

{h) .See title Poweus, Lewis Law of Penietiiity p 4S3 , Sugclen, 
Powers p 894, Gray, Ilnlo against Peipetniiies, 2n(i cil, s 524 81u 

view of Powell (note to Fcaiue Lveoutory Dcrviscs, p 5) that a tciui il 
power was only equivalent to absolute ownersLip where tbe donee bad (ht 
absolute iniciest in default of appomtnient is not now accepted, sc'e 
Bous V J at Ison (1886), 29 Ch D 621 

(i) See tbe cases died in note (i), p 332, ante, Butler, note to Go Lilt 
272 b, JfP \ Audley (1787), 1 Gox, Eq Cas 824 (a ease of n Umitatioii in 
exeieise ol a general power, see 2 Ves 365), Joi/hrv Frobisher (lhj2) 
6 Jle (.< kV; Sni 191, and title Powi ns 

(;) Bous \ Jaclson, supra, Be I'towa J'thnimds v Ldmonda (188'>i 
65 L .T (cii) 200, Sivnrt v Bahoigton (1891), 27 L K Ir 651, not 
fallowing Be PoroelVs Trusts (1809), 39 L J (cir) 188 (wliieb o.isp i' 
however, eousidered by Giay (Rule agiinst Perpetuities, 2ud ed, hs 52» 
it seq) the soundest uutlunit\), and see p 355, ante 

(k) Bous V Jaclson, supta Ihe toruiulities requued must only relite 

to execution, otheiwise they would amount to an independent rcstmijcii 
as in V (1873), 8 Gh App 419 (consent of trustees required) 

(l) As to special powers of appomtment geneially, see title Powers 

(m) See n 158 ante and sto p 367, post As to remoteness in tke 
donee, see Be Uarqremes, Mtdqleif v Tadey (1890), 43 Gh D 401, C A , «•» 
to remoteneas ui the tunc of exeieise, see H'oRoston v i mq (1869) L R 
Eq. 136, as to remoteness in the contingency on which appointmeuts 
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723. Special powers are 8 ub]ect to further restrictions, due to 
the fact that the class of objects m favour of whom the powei may 
lie executed is limited by the creator of the power If this class is 
to be ascertainable on a contmgency, the contingency must bo 
one which must necessarily occur within the perpetuity peiiod, 
leckonmg from the date of the cieation of the power («) The 
power 18 void if the contingency, upon which the class of objects 
IS to be asceitamed, may be l)e\ond the perpetuity poiiod, even 
although the class foims pait of a laigei class, evei> ineinber of 
which must be so ascertained The rule lequues the ascertainineut 
ijot only of the extieuie limits of the class of peisons who may 
lake, but of the veiy persons who ai e to take (o) 

724 Where the class of objects is doliiied by such a desciiption 
that, if any of the class exist at all, some, at all eients, of 
the class must necessaiily be ascertained within the proper peiiod, 
although the whole class may not be, as m the case of a 
power to appoint to issue geneially of a li\ing person, then the 
power is valid, although within its teims an appointment may ho 
made which is too lemote In such a case the only question that 
can arise wnll be as to how in fact the povvei has been exeicised 
In creating such a powei as last mentioned, therefoio, it is not 
nccessaiy to insert words Imntuig the objects to poisons honi 
within a pnilicular time, or otheiwuse taking vested inteiestb williin 
the proper peiiod (7), the insertion of such a lestriction has no 
influence in rendeuiig valid an appointment, oven so fai as the 
appointees are within the restiiction (r) 


under the power are to take effect, see Jie Norton, Norton v Norton, [IWll] 
2ni 27 

(n) Eg, persons living at a certain time or surviving a ccitain person 
{Blight V Hartnoll (1881), 19 Ch D 294 (at time of sale), lie Norton, 
Norton V Norton, supi a, and see Re Itowles, I'age v I'nge, [1905J 1 CJi 
371) 

( 0 ) Blight V HartnoU, supra, per Fry, J , at p 300 “ This is because 

the rule is aimed at tlio practical object of telling wh(» in deal with the 
property , and, if you cannot tell who are entitled to the mopeity hut only 
who may become entitled to the property, the property is praotw dly tad 
up ’’ 

ip) QrvffUh V Bownall (1843), 13 Sim 393, 396, Blurk v Daltjns 
(1874), 10 Ch App 36, Re Warren's TijmIs (1884), 20 Ch I) 208, and 
see Routledge v DorrU (1794), 2 Ves 157 Leww, Law of Perpetuity, 
p 487 As to ThortMsv Thomas (1844), 14 Sim 2,U, which is apparently 
to the contrary, see Lewis, Law of Perpetuity, Supplement, p 100, 
Gray, Rule against Perpetuities, 2nd ed , b 612 

[q) Lewis, Law of Perpetuity, p 487 , Sugden, Powers, 8th ed ,p 397, 
Gray, Rule against Perpetuities, 2nd ei, s 399 , and compare Encycio 
pjedia of Forms and Precedents, Vol XIII, p 356 It is, however, a 
desirable practice to refer to the rule by way of remmder to the parties 
(see ibid , Vol XIII , pp 361, 426, 427, Vol XV , p 405 , and, as to a 
portions clause, see tbtd , Vol XllI, pp 372, 396) The form given 
appears preferable to a restnotion to the life of the donee and twenty 
one years after 

(r) Kampf v Jones (1837), 2 Keen, 766, Whitby v Mitchell (1889), 42 

Ch D 494. Hu(ch%ns<yi% v TotterihaMf [1898] 1 I B 403, affirmed [1899] 
I I R 344, C A , Be Beales' Settlement Barrett v Beales, (190611 266. 

Wnght, WhitmoHh v Wright, [1906] 2 Ch 288 A suggeHmn was 
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726 The eveiciBO of a special power of appointment taiei 
effect as a s( lection among the objects (s), and as a delegated 
disposition by the creator of the poiner (t) The donee, therefore, 
may not, hi exercising the power, create estates or interests which 
the cieatoj of the power could not himself m like circumstances 
liave created by some other disposition instead of cieatmg the 
))(nvn (a) Tn other words, while the circumstances in which 
the appointmi nt is made are considered and taken into account, 
the perpetuit\ peiiod is reckoned fioin the time of creation of 
Ihe power, and not, as ui the case of a general power, flora the 
tune ot exerc ise (h) 

An nppoijilment is conxemently tested in this respect hv placing 
the estates mid inteiests cieated hv tlie appointment in the instru¬ 
ment cieatmg the powei in the place of the power itself as if the 
instrument creating the powei and the instrument executing the 
jiower liad been mcorpoiated in one instrument (c) In adopting 
this test the language of the appointment should neither he 
wntton Jitoiallv into tlie instiument cieatmg the jiower, for in 
that ease contiadictions of time would be introduced (d), noi 
he translated into the language which the cieator of the powei 
would have used at the tune ot cieation to describe the appomters 
or to li\ llie tunes ot vesting of then mteiests(<) The aiipoint 
ment should he load into the piior instrument w'lth reference to 
all its attendant tucumstancos at the time when it took effect ( t ) 


111 uIc 111 T irtnaii on Wills, 1st oil , p 2'iO, and adopted in IjCwis 
liiw of Porpeluily, p 498, lliat an nppointinont among the whole class 
^Mthout the lestriition would be good pro Umio, hut Lewis (Law ol 
riipiliiitv, p 4‘)<1) and Oiav (Ruleagunst Perpetuities, 2nd ed , s 638) 
])oint out insuperablo dilTiculties in adopting this suggestion, which has 
not bcin supported bv subsequent editors of Jarman on Wills, nor bv 
a'i\ (Iciision of a coiut As to Stroud v Noiman (1854), Kay, 313, see 
(ira>. Kale againit Perpetuities, 2nd cd , b 640 
(i) Co LUt 272 b, Sutler’s note 
(!) See, generally tillo Powers 

(o) Lewis Law of Pcipetuity, p 488, Mailboiouqh {Duhe) x Godnlphtn 
(IjOil) (1759), 1 Lden 404, per Henli-y Lord Keeper, at p 417, affirmed, 
{hord)y Marlborouqh(Duki) {llGi), iBro Pari Cas 232, WhitUnq 
\ ]\ hittiM} {lOOS) 53 Sol to 100 

{/)) Rohint^on v llardcasdU (1786), 2 Bro 0 C 22 , (1788), 2 Term 
I’lp 241, 380, 781, Itoulledqev liorrxl (1794), 2 Ves 357 , Massey \ 
Hmton (1844), 7 1 Eq K 95, observed upon, however, as to the application 
of the rule to the facts of the case, m Jie IJaihnan's Trusts, [1904] 1 I K 
452, C A , per Pokier, M R , at pp 456, 458, Chance v Chance {1853), 16 
Boav 672 Slark v Dalqns (1874), 10 Ch App 36, Be Coidman, Mmlni 
V Ross (1885), 30 Ch D 186 Cooke v Cooke (1887), 38 Ch D 202, Ri" 
Jioyd, NxeUl V 21o^<2 (1890), 63 L T 92, Tredenntck v Tredennwk, [1900J 
I }, R 354 , Whttby v Von LuedfcU, [1906] 1 Ch 783 , Sugden, Powers, 
p J90 txray. Rule agamst Perpetuities, 2nd ed , s 615 
(c) Mmlboiongh (Dnke) v Oodolphin (Lord) (1760), 2 Ves Sen 61, 78 
Utmreyv i?trari>v (1852), 1 Drew 73,134, D'Ahbadxe v Ricotn (1871). 
61 R Eq 206, Be Brown and Sibly's Contract (1876), 3 Ch D 156, i?« 
'J kompson, Thompson y TAompson, [1906] 2 Ch 199 
{d) Be Thompson, Thompson v Thmpson, supra, per JoTCE, J , at p, 205 
(e) Be Jlidltnan's Trusts, [1904] 1 I R 452, C A., Gray, Ri^e Mainst 
Perpetuities, 2nd ed , s 617, onticising the contrary view in Lewis, Law of 
Perpetuity, p 491 
ij) See note (o), p 333, ante. 



Part II -Thk »trLB agaiJiSt PBRPEtmTiBS. 

It IS as jf the creator had loft a blank m the limitations or succes¬ 
sion of interests in the instiument creating the ponei and had 
himself, at the date and in the ciicumstancos etistmg xAhen the 
appointment took effect, filled up that blank 

\n appointment by will is ambulaton until the death of the 
testator, and the appointment may be \ahd at Ins death although 
it would have been invalid at the date of the will (//). 

726 A special power may therefore be eveioisod lu favoui of 
nil object of the power by giving him a life mteiest and a genoi.il 
power of appointment by will only, if he la alivo at the cie.itiou 
of the power (h), but not if he is unborn at the cieatiou ot tho 
power (i) 

An apjxnntment aftoi the deaths of any objects of the power to 
their next of km is valid m the case of an object alive at tho cieation 
of the power, subject to the <iuestion whethei the next of kin are 
objects of the powei, but is invalid under the lulo against ix rpetiii- 
iios in the case of an object unborn at the cieation of tho powei {/) 

727 Wheie an appointment is made which is invalid wholly oi 
partially uiidei the rule, and m tlie same instruinont of appointinent 
a pel son concuis, as a paity to the deed or ofchoiwise, who is an 
object of the powei, and one to whom a peifectly valid ajipointment 
might have been made of the pioperty appointed, then, it the fads 
waiiant it, and if theie is no question of a fiaud on the jiowei (4), 
the appointment may be ticatod as an appointment to that jieisou 
absolutely, with a subsequent settlement or disposition by him in 
f.ivour of the actual appointees(4) The .vets of concuiienco must bo 
such as to make the disposition binding on the object com ui i mg (i»). 

728 The principles as toiejectmg sepaiable invalid restiictions 
on validly cieated interests, and other luies as to dnoet Inuita* 
tarns («), apply to appointments uudci powei8(o) 

(q) Be Thompson, Thompson v Thompson, [1906] 2 <'li 199, 20'> 

(h) Phipson V Tamer (1838), 9 Sim 227 , Morse v Martin (18fn), U 
Ikav 500, Slarlv DaAytw (1874), 10 Ch App 'll 

(i) Wollaston Y iCtn /7 (1869). L 11 8 Eq 165, Whilh, v MtUhin(\W\), 
12 Ch D 494, Tredenmclc v Tredennick, [1900] 11 K 354 , and bOO 
Cootfl V Coofce (1887), 38 Ch D 202 

(;) Be Goiilman, Munby v Boss (1885), 30 <J)i D 186 As to appoitil- 
iiicnta to executors and administrators of an uilboin person, see WM v 
.Sf/dter (1873), 8 Ch App 419, 427, 428 
(A) S*e Bliley v Biiley (1858), 25 Btav 299 , and titles Powecs 
(1) BoiitUdqe V DoirU (1794), 2 Ves 357 , 362, W kiUmn v Whitlinq 
.1908), 53 Sol Jo 100 , and see Jlforgan V Cfionow (1873), L K 16 Eq 1,10 
(where the ground of invalidity of one daughter’s appointment was said to 
bo that she did not concur in the appoirftment, and therefore there was no 
Settlement on her issue other than by the exercise of the power), see Giay, 
liule against Perpetuities, 2ad ed , ss 528, 529 As to tho etfoci of sin li 
' oncurrence generally, see title Powkiis 
(») See Brudenell v Elioes (1802), 7 Ves 382, 390 
in) See p 352, ante 

( 0 ) Thug, mvahd directions for settlement were rejected m appoint incur a 
in Carver ▼ Bowles (1811), 2 Russ it M 301, 304, Harvey v ffharey 
tt852), I Drew 73, 140, Stephens v Gadsden (1856), 20 Beav 461 Gerraul 
' Butler (1855), 20 Beav 541, CooU v Gcwfce (1887), 38 Gb J> 202 
He Boy4, AwW v Boyd (1890), 03 B T 93, and see QnffUh v Powmll 
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SEcr r, 729 Subject to the rules permitting the separation of any pait 
Application of an apjtoinLintuit capable of being sepaiated, the rejection of 
of the Role invalid lestnctions, a \alid further appointment (p) or valid con- 
to Powers firmatioii ( 7 ), tlie whole of any mteiest which is invalidly appomted 
Dedaction of uiidei tbc lule against perpetuities goes to the peisons entitled in 
interest default of appointment (r) 

appdntui 730 Tlie fact that a pow'ei may be exercised m a mannei con 
Effect on gift traiy to the lule does not affect a gift m default of appomtment, 
in iletouit of which takes effect unless it is itself obnoxious to the rule against 
appointment perpetuities(s) This 18 so because, until the power is exercised, 
the properly remains vested m those who take in default of 
ajipomtment (t) 


Effect on jfift 731 A gift to take effect on the deteimination of prior interests 
subject to including inteiests to be appointed under a power, may take effect 
powu*^ ” as an independent alternative gift If the power is not exeicised, 
01 IS exeicised so as to render the subsoquent gift unobjectionable 
undei the rule, the gift takes effect, and, if it is exercised so us 
to make the subsequent gift objectionable undei the rule, the gift 
will be void, so that until the exeicise of the power it cannot be 
said whethei the gift is good oi bad (a) 


(1843) 13 Sim 393 , and rcHtramts on anticipation m appointments lo 
females woic rejected in lie Teague'is Settlement (1810), h R 10 £q 564, 
lie Cunvnghmne's Sellktnent (1871). L 11 11 Eq 324, Shute v Eoqne 
(1888), fi8 L T 546, Whitby \ Mitchell (1889), 42 Oh D 494 The 
Tiiaiiia^ro ol the appointee is not an adoption of the trusts of the 
appointed fund, so as to establish the validity of the restraint clause [Er 
Teague's Setllemenl, si'pi a, at p 669) 

(p) Morgan y Oronow {\81i),L R 16 Eq 1, Wollaston r Kmg (ISOH), 
L u 8 Eq 105 (where theic was a residuary appointment) 

(q) A void appointment may. if circumstances afterwaids make it 
possible, bo conlirnied by leappomtment, but not by any mere expression 
ot desire to (onfiim the invalid appomtment {Morgan v Qionow, supra, 
atp II) 


(i) L’oiilledgey /Ionif (1794), 2 Ves 357, Chance v Chance {1853), 16 
Boav 672, Rakhffc \ Hampson {1855), I Jut (n s ) 1104 Wollaston v 
(1869). L R 8 Eq 165, D'Abbadiev Bi:oin {1811), 51 R Eq 205, 
hdbij y Mitchell {1880), 42 Ch D 494 affirmed (1890), 44 Ch D 85 
0 A , lie Bogd, Nield y Boyd (1890), 63 L T 92 In Be Eeathcotc, 
Tienchv Eeathcotc, [1801] W N 10, and Be Crichton's SetUemenkSweetmau 
y Enttif (1912), 100 L T 688, the poisons so entitled in default of 
appointment were oidered to bring certain validly appointed interof'i 
into liotolipot With icgard to appointments by will under general 
powers, an inteicsi invalidly appointed may pass under a residuary deviM* 
or bequest, see the Wills Act, 1837 (7 Will 4 & 1 Viot c 26), ss 25, 27 
and the (ext, supta As to appointments under special powers, an mterest 
iiivnlidly cippomt^d will not as u poncral lulo pass under a residual v 
devise or bequest {Fieme v Clement (1881), 18 Ch 1) 499, where the 
t^ntrj^' was held, was disapproved m EolyUmdy Lewin (1884), 26 Ch I> 
266, C A ) 

(») Fo/fcisfw V Ajini; (1869), L R 8Eq 165, Webby Sadler { 181 % 
i (^oulman, Munby y Boss (1886), 30 Ch D 186, Be 
Jftfeotf, Pcococfc V Fngout, [1893] 1 Ch 54 , Be Hobson's Will, etc , Hobson 
V Sharp, [1907] Victonan Law Reports, 724 
(f) See Lambert v -Thvoades (1866), L R 2 Eq 161, 165, and title 
i OWJBRS* 


(a) Be Bowles, Vage v Bage, [1905] 1 Ch 371, approved in Be Davies ami 
Kmfs Coriract [1910] 2 Ch 36, C A , m both of which cases powers to 
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732 In the caee where a testator has a special power of appoint* ^ 

meiit and exercises it in favoui of objects not capable of taking AppSoallM 

under the rule, but at the same time disposes of his own property of the Rale 

jn favour of objects entitled m default of appointment, the ^ Powers, 

latter persons are not bound to elect whether the\ ivill con- jsiwtion 

jiim the invalid disposition or take tne inteiest in the testatoi’s 
pioperty (6) 

Kuii SnCT 4 —GoUatetal Fotrns 

733 If a power of sale oi othei collatei.il powder is cieiited to I’owtrti 

arise on a fntuie event, that event mu'.t be such as must neceshai ily Muinn on 
hapiien ivithin the peipetuity period ) continpujor 

734 The duration of a power, whethei created to arise Dmntionof 
ininiediately or on a future event, is a matter of consti notion of powora 
ih*" mstiument creating it(d) Where the power is made exer- 

L-isable, expressU or impliedly, during the continiiaiico of the 
henehcial trusts declared by the mstininent, then, so long as theso 
beneficial trusts are valid within the rule, the powei is lahilly 
exeicisahle, until the effect of the settlement is sjiaiit, and llio 
estates undei it become vested in possession (( ) 

736 Expiess 01 implied trusts for sale of laud aie by statnb* riesumptwn 
de<)med, in favoui of a purchaser, to he subsisting until the land ns»oviiiid 
has been conveyed to or under the direction of the persons mteiostod J,f f,„ 
in the proceeds of sale, but without piejudice to the order of any Hnic 
court restiaming a sale (J) 

736 Powers, although fiamed in general ioiins, are limited by P.w.u 
the nature of the limitations contained in the instiuuieut, so that " 

g«*tH 

-— - —-- terruH 

appoint to husbands or wives, which might have been exercised in validly, 
iliu not displace gifts to take effect on the deterinin.ilion of the tiusts, 
including the trusts arising under the appointments , and see p <49, ante 

(b) Bobtnson v Harduistle (1788), 2 Bro C C 344, lie Nneh, Cook v 
Ftederusk, [1910] 1 Ch 1, C A , a ease under the oldfi lule (see p 164, 
post), approving the decisions in WoUasUm v King (1868), R 8 Eq 106 , 

Re Warren's Trusts (1884), 26 Ch D 208 , Ee Oliver's Sett'ement, Evered v 
high, [1905] 1 Ch 191 , lie Beales' Settlement, Barrett v Beales, (lOO.'i] 

1 Ch 256 , Be Wright, Whitworth v Wright, [1906] 2 Ch 288 , Be Hand 
fork's Trusts (1889), 23 L E Ir 34, C A , and disapproving Be Bradshaw, 

Bradshaw y Bradsliaw, [1902] 1 Ch 436, and see title Equity, Vol XIIl , 

P 116, and compare p 366, po«t The question is therefore settled lu 
England , but sea Gray, Rule agamst Perpetuities, 2ad ed , pp 421—436 

(c) Sale v Pew (1858), 25 Beav 335 , see Be Davies and Kent's Contrart, 

[1910] iCh 36, C A (a trust for sale), Blighty flortnoM (1881), 19 Ch D 
294 , and see p 318, ante 

(d) Be Cotton's Trustees and London 8alu>ol Board (1882), 19 Ch D 624, 
per Pet, J , at p 626 , Be Jum/p, Calloway v Hope, [1903] 1 Ch 129 

(e) Trowery (1821), Madd deO 134, Boycev i/oanwy(1832), 

2 Cr &: J 334, Wood v White (1838), 4 My & Cr 480, Lanlsherg v 
Collier (1856), 2 K & J 709 , Doncaster v Doncaster (1866), 3 K & J 26 , 

Taiiey Bmneteod (1869), 26 Beav 525 1 Be HorsnaiU, Womersley y Uurs- 
naia, [1909] 1 Ch 631 Similarly, as to powers exercisable only with the 
consent of persons entitled under the beneficial limitations (Real Property 
Commissioners’ 3rd Report, p 34 , Biddle v Perkins (1829), 4 Sim 13 j i 
PoiCM V Capron (1830), 4 Sim 138, n ) 

(/) Conveyaniaiig Act, 1911 (1 & 2 Geo. 6, c. 37), s. 10 (3), (4) 
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when, by i eason of the expiration oi cesser of those limitations, the 
absolute nilorcsts come into existence, the power, in general, is 
considered to he at an end(t 7 ) This affords a guarantee against 
remoteness in such cases This piiuciple, however, has no 
application ivheie the power is to lake effect on the coming mto 
existence of the alisolute interests (/t), whether for the purposes of 
diMsion 0) or otlier purposes connected vith the instrument(/) 
In those tasps the power may he exercised validly in a leasonable 
time afU'iwaidrt (/•) 

737 I’oweis winch may he barred by a tenant in tail are not 
obnoxiouh to Ihe rule dining the continuance of the estate tail (/) 
but a powi'i of management annexed to an unban able estate during 
niinoiities, not confined to the minorities of tenants in tail b) 
piiu base, is invalid (///), us is a similar power to cut timber (u) 

738 No powm can be given to change the natineof the mteiests 
limited bv the instiument at a time exceeding the limit presciibed 
by tlie 1 ule(f)) 

Bill 7 —Ajiphcahon of ihc Rule io f!icunhe<t. 

739 AMu'ie an estate or interest is invalidated by the rule 
ag.imst peipi tuities, a mortgage, ebaige, oi other seeuiity( 2 >) upon 
Unit esLite oi inteiest is nugatoiy as a secuiitv But wheie an 
estate or interest is validly cieated, the rule does not appeal to 
have any ajiplication to the estates, inteiests, oi iightsof an ordman 
mnitg.igoi and moitgagce, chaigoi and cliaigee, oi peisons denvnig 


iq) Pcteis V Liwes and East Onnstead Rail Co (1881), 18 Ch D 42*1, 
r A , \eU<m V Callow (1848), 15 Sirn 353, compare Mellerv Stanh'i 
(1804), 2 J)e (5 7 A Sm 183, C A (trust to renew lease indefinitely) In 
A’fl Jhown's Rettlemcnl (1870) L R 10 Eq 349, 353, Jamfs, V -C, said 
lliat 'lo long IS thcie is a settled estate in any pait of the property, so long 
must the power lemam m existence , and see title Powers 
Cl) I^eiers v Lewes and East Onnstead Rail Co , supra 
(i) Re Volton's Tiustees and London School Board (1882) 19 Ch D 621 
7i( ITensfll Ilolqate v Ilmnphris, [1887] W N 240, Re Sudeley {Loot) 
and Baines d C'o , (1894J 1 Ch 334 

ij) Re Ihfson and FowKe, [1896] 2 Ch 720 

(/.) See Foihes v Peacock (1846), 1 Ph 717 , Be Tweedteand Miles (1884), 
27 Ch D 315 (a case of a tiust at discretion to seU, where the delay wis 
held not unreasonable), Be Sudeley {Lord) and Baines <t Co , supra In 
Peieis V Lewes and East Onnstead Rail Co , supra, Jessel, aI R , at 
t> 434, said that, in a case where there is nothing but absolute hmitatioiH 
of inteiosts given in the first instance, no one would say that twenty one 
years was a lea^onable time 

O Jhddle V Peihins (1829), 4 Sim 135, IT v Coventry (ISSti 
I’Mv &■ K 249 TT'aMw V Fieesijne (1839), 10 Sim 225, CoUt Sewell 
(1843), 4 Dr 1 32 In Lantsbery y CoHter (1856), 2 K &J 7i*s 

the power was held exercisable dm mg the continuance of the settlement 
and after possibilitv of issue was extinct 
(m) See p 325. ante 

(») Ferrand v }ViUon (1846), 4 Hare, 344, cnticised m Gray, Rule 
agaiust Peipetmtios, ^ud ed, s 502, see p 380, post 
(o) TTms V PofAtR (1806), 11 Ves 257} Peters y Lewes and Bast On» 
ttead Rad. Co , supra, per Jessel, M R , at p 433, TyrreU v. Saylor 
fl882), 11 New Zealand Law Reports, 118 

V*) Spc. gener.Uly, iitJCftMORTOAGE, Vol XXI, pp. 66 ef te^ 
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title under them, or to the exercise of the po’wers confeired by the Btm. T. 
security (q) 

740 At all events, as regards the right of redemption, it is ilStt ^ 
useless to provide that it must be eieicised, if at all, within any Securities 
limited period Any such restriction is inoperative against the — 
mortgagor, who may redeem at any time, however remote, subiect 
to the provisions of the Statutes of Limitation (/) If, again, it is S wdS 
piovided that the right shall not be evercised for a period which 
tlie eouit considers unieasonable, the restiiotion is invalid, not on 
the ground of perpetuity, but as a clog on the equity of ledenip- 
tion (s) A proviso for redemption at any time is not invalid under 
the rule(<), and wheie a lentcharge is gianted by way of "Welsh 
mortgage, a pioviso for redemption at any time is valid (a) 


(?) ® ? * a vendor’s lien for money only payable on a remote tontiucent 
event (Quart v Eager (1908), 18 Ontario Law Keporta, 18), andcompmo 
.1 devise ot land to secure a contingent debt {W<mkI \ Duro (1804), J! 
Beav 610, 615) Giay, IhiJe against IVrpctuities, 2iid ed, 562 

/'l , di8< ubses the question whether, ji, midci a inorlgage, the mortgagoi 

lud mortgagee’s rights may not anse until a peiiod beyond the IiimtH o£ 
the rule (eg, if the condition of the mortgage wan to pay the debt in 
thirty years), they would be void loi remoteness, and gives the opinion 
that they would be void The fact that the date for payment is fixed at 
ail indefinitely distant time, however, does not appear to be treated as 
material (see the cases cited kupja), extept that where lepaynient is not to 
lie made at all, or at Doomsday, or only at the option of the covenant or, (ho 
provision is void as repugnant (Shep Touch , ed Preston, p 369, J<’e 
lewLesbury Gas Co , Tysoe v The Co , [1911] 2 Ch 279 aftirmeil, | I9I2J 
1 Oh 1, C A ) It IS possible to suppose sfvmal kinds ot liansacl'oiis 
winch, though resembling mortgages, aio really not so in substance, « g , 
sales with provrisooa for repurchase, which iioale future inteicsts 
to which the rule would apply It has been suggested that the 
< \emption of mortgages from the lule may lie explained by the view 
iliat they aie contracts, that the secunties and the lights and iiiteicsts 
le^al anci equitable, which they cieato, eg, the nioitgagoi’s equity ot 
H'demption and the mortgagee’s legal estate, aio,iu siibKiaiue and icalilv, 
not future but pieseni rights and mtcrcsth, and that it is only the i< iiiodn s 
e g , sale, foreclosure, suits for redemption, which are lid lire or inclehmtc m 
lioint of time Giav, however {Rule against Pt 11 , tuitios, 2nd ed , 
s 569), deprecates such suggestions as “verbal jugglery” As tlie law 
stands, whatever be the tiue foundation ot their exemption, they aio 
undoubtedly exempt from the rule Rentchaiges seeming personal 
‘ovenants to pay annuities, upon a possibly reinole event, have bc*Gn held 
not to be within the lule, see Moiqan v Dav^g (188J), (’ah hi JI4, 
which case, it has been suggested, may be supported on the giound ihul 
i"uch lentchar^s give meiely a lemtdy, not a light of propcily (<«iav. 
Rule against Perpetuities, 2nd ed , s 273 a), and see title 11 l\ ic jiauciLt) 
vM> Annuities 

(r) See title Mobtoac-e, Vol XXI, pp 142 et seq Dificicnt con 
hiderations may apply where the nglft ot redemption is given to a thud 
paity, Bee Marks y JlforA-a (1718), 10 Mod Rep 119 

(s) See title Mortgagf, Vol XXI, p 143 The period allowed as 
leasonable appears at present to be less than the perpetuity period 

(t) See Hasker v Summers (1884), 10 Victorian Law Ropoits, Lqui) y 
Gases, 204 

(a) See Rovoely Price (1715), 1 P Wins 291 , Btdwerv Jsllei/ (1844), 
1 Ph 422, both cases being between persons < iaiming under the mortgagor 
only { Ol^e v Hemniq (1686), 1 Vern 418 As to Welsh inoitgig' c vo 
title Mortgage, Vol XXI pi> 87 88 As t^ lentchaigis gninluj 
beucMally, compaie note (h), p 321, ft nit. 
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741. The 1 ale against perpetuities does not apply to any restrie* 
tions on the est.ite or interest of the mortgagee (h) or on his powers 
of sale or otliei powers (c), granted oi confeiied by the mortgage, 
incidental to the estate of the mortgagee, and relating to the 
maintenance oi enforcing of his security 

Collateial advantages given to the mortgagee are protected from 
objection on account of remoteness by the rule against clog^gmg the 
equity of redemption (d) 

742 A floating chaige on a company’s assets is treated as valid 
although the events upon which it may crystallise may take place 
at Hiiv lemote peiiod(f') 

By statute, debentnies of a company under the Companies (Con¬ 
solidation) Act, 190B, may be made iriedeemable, or redeemable 
only on the happening of a contingency, however remote, oi on the 
expiration of a peiiod, however long(y) 


Part ill.—The Rule Prohibiting Limitations 
to Successive Generations of Unborn 

Issue. 

>SKcr 1 — Natu/re of the Kale 

743 'I'he second rule against remoteness of limitation is as 
follows - 

In the case of lealty, aftei a limitation for life to any peison 
not in existence at the time that the instrument cieating the 
limitation becomes opeiative, a limitation by lemamder to any 
issue of sucb peisoii as purchasers is void (</) It has been 

(i>) Gdbetison v liichardft (1860), 6 H & N 463, Ex Ch , Sugden, 
Powers, 8tli ed , p 16 , as to which, see Giay, Rule agamst Perpetuities, 
2ud cd ^ bs 273a, 670 

(c) Lewis, Law of Perpetuity, p 660, 1 Powell on Devises by Jarman, 
pp 260, 261 As to moit gages by deed where the powers are imphed 
under the Conveyancmg and Law of Piopeity Act, 1881 (44 & 46 Viot 
c 41), no doubt can arise, the powers being statutory 

(d) See title Moktgage, Vol XXI, pp 143, 144 

(c) As to floating charges, see title Companies, Vol V, p 348 

(/) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), a 103 re 
riiactmg the Companies Act, 1007 (7 Edw 7, o 60), s 14 , see title Com 
FAMES, Vol V , p 346 The latter enactment was apparently intended 
io negative the decision m Re Southern Brazduin Rto Grande do Sul Bail 
Co , Ltd, [1906] 2 Ch 78, m which case, however, no question as to the 
rule agmnst peipetnities wa.s raised 

iq) Whttby V MUoheU (1890), 44 Ch D 85, C A., Nash, Cook v 
Fr»de}Uikf [1910] I Ch I, C A , Feame, Contong^t Remainders, p 602, 
Sugdeu, Powers (ed 1861), p 393 Challis, Real Property, 3rd ed.,p 116 
The rule is sometimes called the rule m Whitby v MttaheU, but the rule 

older than that case, for it was a rule of 'he common law (see Ee NaeK 
Cook V Frederick, supra , Marlborough {Duke) v QodoVphvn {Bari) (1769), 
1 Elton 404 . Hag v Coientry {Bad) (1789/, 3 T«rm Rep 83, 86) It 
was forrapily Liiown as the ijito agamst a “ possibility on a possibility, ’ 
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buggested that the iiUe is of widei application (h), and that the 8w». 1. 
purpose of the lule i elates to the abcei taiimient of the person who Nat«f«j|tf 
IS to take under the limitations (t) the 

Undei this inle, the limitation to the issue of tho uiilxnn person - 

IS void, although it may have been lestiuted so as to satisfy the 
rule against peii'etuities (A), siiko tlio t\\o lulea are independent of 
each other (1) 

under a pimciplo, foi bidding leinoto poasibiht iua, whuh was applied to 
particulai instances of leinote contingomies (( hedintjton's {Reitor) Cuirn 
(1598), 1 Co Rep 153 a, 156 b , St(iffo)(Vs {Lord) Ouse (1009), 8 Co Ren 
12 h, 15 a, Lnmpef's Cose{IG12), 10Co Rep 46 b 5i)h , Blamfordy Blum- 
/<ird(1615), 3 Bulst 98,103 Bundern y CornwA (lOJl), Cio Cm 230,Xo?i- 
donCorpotnUony AIford{\640), Cio Car 570, Penney JiVufl (1061), Poll 
29, Child y Baylie (1618), Cro J le 450, 461 Butgis v Biugin (1074), 1 
Mod Rep 114, Ckupmun d Olmr y Brown (17bo), 3 Burr 1626, Co/o 
V Sewell (1843), 4 Di & Wai 1, per SuoniN, LC , at p 28, Ite Ftont, 

Frosty Froil (1889), 43 Ch D 24(3, 2 Cases with Opinions of Counsel, 

435), but, since there is no inle that m tho geiitial sense of tho woids 
(heio cannot be a possibility on a posMbilily (('ollou v Bruth (1639), 1 Roll 
Abr 612, Snewe\ VvUler (l(ib4), 1 Lo\ It) Lotev H tadArm (1670), 1 
Nul 450, 461, NotfolL f, {Dukt) Law ([OS')) t t is in Ch 1, H Ij , ptr 
Lord NoTriNGiiAM, L C , at pp 29, 30, Ibillmwn \ 1) oodjurd (1799), 4 
Vos 227 per Butint, J , al p 327 hqtrlon \ Biowulow {Bari) (1853), 4 
II L Cas 1, 51, 5t, 70, 95, 122, 205), tins phiaso should not be usod {fin 
Fash, Cool V Ftaleiuk, [191(i] 1 ( h 1, 10 C A ) Ihe jniuciplo ngninst 
remote possibilitus also forhidb alimitaiionol aiem.uiulei tea (oipoialion 
not t» esse, oi to the light hens ah paiciniscis, ol a poison not in esse (C'hallis, 

Real Pro]) 0 ity, 3id ed , p 116 , hco title Rial PuoptuiY and CuAirLLs 
Rtai) Ob)ettio!i has boin made thst there is no (laie of tho luh in 
old cases (J^ewis Law of Perpetuity, Supploimnt, p 12t, Giay, Itulo 
against Pcipetuitics, 2nd ed , ss 125 et seq ) Nutli limitations \\oro not 
attempted beloie the introdiutioii of the rule against perpetuities, seo 
Minlboiovgh {Dulw) \ Coilulphm (Fml) (1759), 1 Lden, 4t)4, 415, and 

< omparo W illiams Jundnal Society Papers, Vol I, p 46, on the oiigui 
ot the present mode ot settlement 3 he first limitation, to tho unborn 
peison himself, is valid, sie p 338, ante 

(A) It has been suggest!<1 that the rule may not be <unfilled lo cases 
vvluie the second iinboin piisoii is the isbiie ot the fust unborn person 
(un Uormfwood \ i/onyicood (190)), 92 L T 814,11 I ^cr Lord Davf y, 
at pp 815, 816 (the question aiose on the hiuitaiiot, in this case, but 
was not argued, and the point was expiessly lescmxl by the pidgmcnt), 
see also Seaward v Wtlloel (1801), 5 East, J98, per Loid Eii?\borouoii, 

C J , at p 205, Doe d Ganod v Garrod (1831), 2 B &; Ad 87, j)er Loid 
Tlnterdln, C T , at p 96, and compare note {g), p 336, ante In Re 
Inost, Frost y Frost, supra, at p 251, the rul^ was said to apply to a 
icmainder, after limitations to an unmained woman and to any suiviving 
husband she might marry, to her childien (not neeebsarily tiie cbildien 
of suili suiviving husband) living at tho death ot the survivor, but the 

< ase has been ciiticised , see CbuTlis, Real Properly, 3rd ed , p 117 As 
to whether the rule applies where the first unborn person takes an estate 
tail, see 2 Preston, Abstracts of Title, p 115, wheio it is so statod, and 
MiUiams, Real Property, 20th ed , p.* 402 (a), where it is submitted that 
■•uch hmitations should be valid For other suggestions, see notes (o), (r), 

P 366, post 

n) A G V Cummins (1895), [1906] 1 I R 406, per Falles, C B , at 
p 408, 1 Preston. Abstract* of Title, pp. 128, 129 

(A) Whitby v MiieheU (1889), 42 C£ D 494, per Kat, J, at p 600, 

Re Nash, Cook v Frederick, supra, at p 7 The ob^eivations in Galllin 
▼ Brown (1853), H Hart 372, per Pape Wood. V . at p 375, 

(/) lor note (i) see next page 



866 


PERPETiriTIES 


SGCl 1 

Nature of 
the Bole. 

Application 
of the rule. 


Application 
of the rule to 
potters 


744 This second rule applies to legal (m) and equitable (n) 
contingent remainders (o) cieated by limitations in instruments 
whether operating at common law under the Statute of Uses (p), 
or otherwise (q), but it does not apply fro any himtations of personal 
estate (r), and, as to limitations in wills, is subject to the cp-pres 
dot trine («) 

746. In the case of appointments under special poweis, the rule 
18 applied as flora the date when the instrument creating the power 
became operative (t) It has, it appears, been so applied without 
legard to the fact that, though the persons to take under the 
limitations were unliorn at the date of the creation of the powei, 
they w'eie alive and asceitamed at the date of the appointment (a) 

The persons taking in default of appointment, on whom the void 
estate devolves, are not impliedly put to then election to confiim 
ihe appointment (/i) 

'which appear to be to the contiary, weie explained in Ee Nash, Cook v 
Fredenoh, [1909J 2 Ch 450, per IVF, J , at pp 458, 401, 462, as having 
no direct reference to this rule as distiiu t from the rule against perpetuities 

(l) Bee Honywood v Honywood (1905), 92 L T 814, H L, per 
Lord Davet, at p 815 

(m) Whvlby v Mitchell (1890), 44 Ch D 85, C A 

{n) Ke Mash, Cook v Frederick, [1910] 1 Ch 1, C A , following Mom/ 
penny v Deimq (1852), 2 De G M & G 145, bee Hopkins v Bopkitih 
(17.14), Cas Ump Talb 44, 63, n , Humberston v Uumbersion {1111), 1 
P Wins 332 

(o) For a suggestion that the rule applies possibly also to executory 
devises, see 27 Law Qnaiterly Review, pp 112, 171 , see also Mwholl v 
Muholl (1777), 2 Wm B1 1169 (where the cy pris doc time was applied to 
an executory devise, but the case is of doubtful authority, sec note {»), 
p 308, post, note (g), p 369, post) 

ip) 27 Hen 8, c 10 

iq) In Whitby v MiU hell (1889), 42 Ch D 494, (1890), 44 Oh D 85, 
A, it was aiguc'd unsuccessfully that the rule did not apply to 

limitations by w ay of use 

(i) Ee Bowles, imedros v Bowles, [1002] 2 t’h 650 Ac'cordiiigly pei 
honalty may be himtcd to an unboin child lor life, and after his death to 
Ins issue, piovtded that the liimtatious are valid under the lule agauf.t 
perju'tuities {Eoutledge \ Doml (1704), 2 Ves 357, 362) It has been 
suggested that exec utory bequests of terms ot years are subiect to the rule , 
see 27 Law Quaiterly Review, pp 112, 171, where Somerville y Leihbrtdqt 
(1795), 6 Term Rep 213, and ifmrci y IFesfcofl (1822), 6 B & Aid 801, in 
King’s Bench, and Beard v Westcott (1822), Turn & R 26, in Chanceri, 
are cited as mstances On the other hand, it may be said that these cases 
were instances of the application of the rule ageunst perpetuities and that 
Cadellv Palmer (1833), 1 Cl &:Fin 372, H L , amnning Benc/ou^h y Edndqs 
(1627), 1 Sim 173, wheie, at p 200, the pomt was laised by Sttgden, 
orpuendo, may be pointed to as supporting the contrary view that the only 
M^Snetion on such bequests is the rule against perpetuities 

(») See p 367, post * 

(*) WhiUtnq V irhiWing (1908). 61 Sol Jo 100, Be Nash, Cook v 
Broderu k, [1910] 1 Ch 1, 0 A In Whitby v Mitfhell (1890), 44 Ch P 
85, C A, the rule was applied as from the date of mamage articles in 
I>UT8uanoe of which tlie settlement creating the power was made 

(a) Wki&y y Mttchell-, eupra (where the issue were confined by the 
appointment to issue hving at the date of tlie appointment), Ee Naek, Cook 
V iFrtdonok, [lOlUj 1 Ch 1, 0 A (where both the unborn person and the 
remoter issue weie ahve and spetifioally named in the appointment) 
eempare the oases under the rule against perpetuilus, cited in note (o), 
p 3S3, an/i> 

^Qooh y, frodemtf [1910] 1 Ch I, C, A., follotiing the casjs 
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S&CT 2—Ike C!/- 1 >HS DiKtriHf, 

746. The ei/-pieg doctrine is a rule of construction of trills (c), 
and, as applied to limitations \oid under the above rule, is as 
follows — 

Where, in a will, theie is a limitation of real estate to a person 
unboin for life, with remainders in tail to his children, or with 
successive reniaindeis for life to his issue mdehnitely, and the 
testator’s intention th^t they shall take as purchasers cannot be 
legally effected, but there is a clear general intention that the 
estate IS to go iii a course of descent, then the limitation is con¬ 
strued as such an estate tail in the peison to whom the estate is 
given foi life as will, if unbarred, carry the propeity to all the 
peisoiiH to whom the testatoi has iniahdlj limited it and to no 
others(d) 

The doctrine, first applied to executoiy tiusts(r), applies also to Appiti’oHrtn 
direct devises (/), and to appointments hy will under a power to an ••“‘nimi 
object of the power for life with lemaindei in tail to his fust and 
other sons who are not objects of the pow’ei( 7 ), hut it does not 
apply to deeds (/i), oi to gifts of personal estate (0 

as to the rule against perpetuities, cited in note (b), p 361, ante, and see 
J‘e Nash, Cook v FieaeneL [1909] 2 Ch 450, per Eve J , at pp 470, 471 

(r) Paifiltv //ember (1867), L It 4 Eq 443,446, Uamptonv Holman 
(1877), 6 Ch 1) 183, 190 The rule is generally spoken of as an example 
of effectuating the general intention of the testalor by saenQciiig the pai- 
ticular intention so tar as may be necessary to carry out the former ac<ord- 
ing to law see also 3lonifpenny v //entry (1862), 2 I)e G M Ac G 146, 

172, where Lord St Lbonakos, L C , points out that the general intent 
IS not carried into effect at the expense of tliu pailiculai intint, for notliing 
H sacrificed 

(d) Boutledge v Doml (1794), 2 Ves 357, per AitiiKN, M K , at p 364 , 
approved in Slonypennif v lining, supra, at p 174, Be Rtrhardsm, 

Parrif v Hohnes, fl904J 1 Ch 312 340, Gray, liule against Perpetuifies, 

2nd ed , s 643 adopted in Re 3fof1imn (hny v Oraif, [1905| 2 f’h 602, 
per Farweli, J , at p 506 , and see tbid , per Co/ens IIarui, L J , at 
p 614 

(e) Humberslonv Humberslon {1111), IP Wms I 2, Lyddonv EUinon 
(1854), 19 Beav 665 

(/) Pitt V Jackson (1786), 2 Bro C C 61 (a« to which cose see note (o). 
p 368, poet) > Onfithv //om«<m (1791), 3 Bro C C 410, VanderplanL 
V ifitiy (1843), 3 flare, 1, 12 , Starkpoole v StacLpoole {I8i3), 6 1 Eq R 
18, Parfitt r Ilember supra, Hampton v Ilolman, supra Morhmer v 
West (1828), 2 Sim 274, 282, to the confraiy, w not followed 

(a) PtUv Jackson, supra , Svencer (Lord) v Marlborough (Duke) (1183), 

3 Bio Pari Cas 232, Siaikpootex 8ta<kpoole, supia, Re Dennehy's Estate 
(1865), 17 I Ch R 97, C A (where the court refused to apply the doctrine 
1o a wdl under w'hich the aiipointeos were put to their election, as to this 
rase, see Jarman on Wills, 6th od , p 280, note (o)), Jjtne v Hall (1873), 

43 L J (CH ) 107 

(A) HrudeneUv Elwes (1802), 7 Ves 382, and see S C (1801), 1 East. 

442, BeU v BeU (1862), 13 I Ch R 617, 626, Re Deimehy's Estate, 
supra, per Braut, L C , at p 103 , Lewis, Law of Perpetuity, p 440 , 

AdamtY Adaww (1777), 2 Cowp 651, Sagden, Powers, 8th ed, p 602 
In EwJte T Eutks (1764), 2 Ves Sen 668, u that case » an example of the 
apphcataion of the rule, it was applied to articles for a mamage settlement; 
and see 2 Preston, Abstracts of Title, pp 166, 167, Lewis, Law of Per* 
petnity, p 440, n 

(♦) £ou(kdj/e T. Dornl, nupra, at p. 304, Eariey r. ToweU (IWk 
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747 . Wberr the court comes to the conclusion that, although the 
testator has used words indicating an intention that persons taking 
under the limitation shall lake foi life only, the limitation, upon 
its true consUnclion, gives an estate of inheiitance in fee (k) oi in 
tail either expicssly (1) or by implication (mi), then the court rejei ts 
the woids indicating an intention of giving a lifo inteio&t only as 
being repugnant to, or as being merely descriptive of, the estate of 
inheritance 

748 Neithei l>> implication nor by the doctiine of cy-pih can an 
estate be earned to a ckiss oi poition of a class for whom the testator 
never intended to piov ide(M) The doctrine is inapplicable, therefore, 
wheie an estate tail confeued on the first unborn peisou would 
either include any c*l iss of Ins issue who are not intended to takG(o), 
01 omit any of his issue who are intended to takp( 2 )), or where,in 
jiassing from genmation to goneiation, the childien of the parent 
dying aie to take their paient's share eqnallv between thein(</) 
So, too, wheio an estate tail would not desciibe the e‘>tate of the 
issue 01 the coiuse of descent as wheie the issue of the unboin 
person aie to take under a power of appointment by him (?), or are 
to take an estate in fee simple(«), oi successive estates for years 
detoinunahle on lives(f), no estate tail can be cieated under this 
doetiino 

The doctrine apiilies, howevci, wheie the childien of the unborn 
pel son aie to take as tenants in common in tail (a) 


7 Hare, 231, 234 , Raphael v Boehm, Cotlbiiin v Kaphael (1852), 22 L .1 
(CH ) 299, Lewis, Law of Pirpetuity, p 4J3, Stigdtn, Powers, 8th ed , 
p 602 As to a mixed lund, see Bonghton v Janice (1844) 1 Coll 2f) 
44, Lewih, Law of I’dpduUy, p 437 , (nay. Rule against Perpetuities 
2ud ed , B (J47, n 

{1) T)oe d Cotton v SUnlale (1810), 12 I ast, 515 

(f) Keeee V Steel (1828), 2 Sim 233, Hugo v Williams (1872), L R 
14 Eq 224 

(m) Wollcnv Andiewes (1824), 2 Bing 126, Brooke \ Turner (1835), 
2 Bing (N c ) 422 , Tiash v Wood (1830), 4 My & Cr 324 , Fotsbrook \ 
Forsbrooh (1867), 3 Ch App 93, eoraparo Goodfi/fe d Cwss v Wodhnll 
(1745), Willes, 692, obseivid upon in Pnoi on IsMie, p 62, Lewis, Law of 
Perpetuity, p 448, and Griay, Rule against Perpetuities, 2nd ed, s 656. 
note 7, who expiess (he opinion that this case was simply an instance of the 
rule in Shellci/s Case 

(n) Monypennyv Dennq (1852), 2 Be G M & G 146,174, Be Btsing, 
Btstng V Butng, [1904] 1 Cli 633 , Be Mentmer, Gray v Gray, [1906] 2 Ch 
602 Bicholl V Ntcholl (1777), 2 Win B1 J169, if and so far as it decided 
the contrary, is not now followed (see Re Mortimer, Otay v Gray, supra, 
at p 612), though the case is supported in Monypenny v Bering, supra, 
at p 176 

fo) Monypenny v Doling, supra, Mortimer, Gray v Gray, supra 

ip) Re Rising, R'sing v Rising, supra 

iq) Re Rmhardson, I'airy v Holmes, [1904] 1 Ch 332, 341, compare 
Buslov V Warde (1704), 2 Ves 336, 349 Ao to Mogg v Mogg (1816), 1 
Mer 664, see Lewis, Law of Perpetuity, p 431, Gray, Rule against 
Perpetuities, 2Dd ed , ss 636, 636 

(r* Bristow v Warde, supra 

(t) Hade v Pew (1858J 26 Beav 335 

(f) See Somen'ille v Lethbridge (1795), 6 Term Eep 213 , Beard v Wset- 
toU (1B22), 6 B A, Aid 801, Lewis, Law of Perpetuity, p 441 

(a) P*ttv t/acHson (1786)| 2Bro C C 51 (not revers^ on this point on a 
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749 In a case wheie estates for life are given to a class of 
children of a living person, and estates tail in the shaie of each 
luembei of the class are given to ihe children of that membei, the 
doctime has been applied to the shaies of such members of the 
class as aie unborn in the testatoi’s lifetime, the limitations being 
valid as the} stand in the case of those niembcis boin m his life¬ 
time (b) 

Similarly, wheie the limitationb are to a numbei of peisons and 
then eldest sons in buccessuni, if the constiuction iiecessilales 
giving estates foi life oiil} to tliobe peisons who aie in being, the 
<y-piis doctiine may bo applied to the liunliitions to those peisons 
who are unborn (t) 

760 The doctime has lieen held to have no application wheie a 
number of successive estates foi life weie gnen to a dchiuto 
number of geneiations of is&ue (</), oi wheie an indefinite number 
of 8ucceshi\e estates foi life weie given in favour of alaigerdass 
than would take under an estate tail (<) 

761 The doctrine is not to he extended (/ ), and no contingent 
limitation can he intiodnced in oidei to enable an ultimate limita¬ 
tion, which would otbeiwise he remote, to take elTect (r;) 

bill of review m Smith v Camelford {Lord) (1705), 2 Ves 608 (boo tAaZ 
at p 711), no decision on the qucation of cy prdu being given by llio Lord 
f'hancclloi (see Houlledqe v Doml (1704), 2 Von 357, pci Ahoen, M K , at 
]) 364)), bce also Moifq v Mogq (1815), 1 Mor 654 (where eutatcN tail neie 
implied), Vandnphni/-v’ /t'ln^ (1843), 3 Ilaio, 1 ]*ttl v (1786), 

2 hro 0 61, though desrnbed as going to iho verge ol the law, is 
regarded as torrcet (lirudenell v hlwec (1801), 1 Last, 442, 451 , Stail 
poole V htailpoole (1843), 6 1 1 q 11 18, 30, Monqpennq v hertiuj 
(1847), 10 M & W 418,431—436 (1852), 2 De 0 M A (1 146, 176, i.V 

Mortimer, Gray y fJroy, [1006] 2 Oh 602 615, Lewis, Law of Perpetuity 
V) 429) i?e Will, Deliec v ihon (1890), 26 Vietorian Law 

Hoports, 191 (where the issue took at twenty one), appeaiH to be a step 
lurther than Pitt v Jack non, hvpin 

{b) Vandetplank v King, supra, applied m Peyloi v Lambert (1858), 8 

1 0 L K 485, see East y Twy/ord (1853), 4 II L Caa 517, p«rLoid 

Leonards, at p 656 , Lewis, Law of Perpetuity Supplement, n 146 , 
Gray, Rule against Perpetuities, 2nd ed , s 650, and note thereto 
•larman on WilJs, 6th cd , p 293 

(c) Eastv Twvfont {ISil), 9 Hare, 713, pc/ Tuunui, V C, at p 729, 
athrmed (1853), 4 II L Cas 617 

(d) Seawaidv irdZoci (1804), 5 Last 198 

(») Be Bxchardson, Party y Tlolmes,\mi] 1 Oh 332, 341—343, explain 
mg Seauard v Willock, ewpra, distinguishing Mortimer v 1^^4(1828), 

2 Sim 274, and approving Jarman on WilU. 6th ed , p 270, Lcwia, I/avv of 
Perpetuitv, p 433 

(A Brndenellv 2?Zw«« (1802), 7 Ves 382,390, Boughhuv Joww (1844), 

1 Coll 26, 44 , Re Mortimer, Gray v *Orny, [1905] 2 Ch 602, 612 , Lewis, 
Law of Perpetuity, p 463 

ig) Be Mori imei. Gray y Gray,supra, NiehoUv Nicholl{\lll) 2Wm Pt 
1159 (where the estate tail was mode determinable), is not tollowid 
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Part IV.—Restriction of Accumulation. 

bfccr 1 —Limits oj Period of Accumulation, 

752 Tiusts foi accumuJatton and dispositions directly or 
mdirectlj causing accumulation, wholly oi paitially, of the rents, 
j)iofits, 01 income of any leal or iieisonal property are subject to 
the following restiictions — 

763 First, whatever the date of the instrument, or the purpose 
of the accumulation, not being for the payment of debts or incum¬ 
brances («r), such trusts and provisions are subject to the rule 
against perpetuities, and must therefore be so limited that the 
accumulation must necessaiily come to an end, or lie deteiminable 
on the benehciaiies attaining vested interests, within the peipetuity 
I)eiiod(fc) This is the only lestriction in cases not coming within 
the second oi thud rules following (c) 

754 Secondly (d), in all instruments dated after the 28th July, 
1800(c), and in wills dated before that date of testatois who were 
living and of sound mind after the 28th July, 1801 (,/) whatovei 
the puipose of accumulation (with certain specified exceptions(</)), 
property cannot be settled or disposed of so that the rents, piofits, 
01 income are to be wholly or paitially (It) accumulated foi anj 
longer term than such one of the following peiiods(i) as either is 


(a) Ab to the exception of accumuldtiona to pay off debt* orineumbrances, 
see p 327, ante, and see p 376, post 

(b) As to thiB period, see p 300, ante 

(c) Haiiuon v Hainson (1787), cited Thellusson v Woodford (1700), 
4 Ves 227 286, .338, Thelhissony TFood/ord (180C), 11 Vos 112 H L 
Shaw V Rhodes (1836), 1 My & Cr 135, 154, affirmed sub nom Evans v 
Uellier (1837), 5 Cl &, Fm 114, H L , Curtis v Luktn (1842), 6Beav 
147 WiUon V Wihon (1851), 1 Sim (N 8 ) 288, 298, and for cases oi 
aecninnlation* void under tins rule, see note (n), p 371, post 

id) Accumulation* Act, 1800 (39 & 40 <3eo 3, c 98), * 1 The Act 
oninnated in the dnscussion produced by the will ol Mr Thellusson, which 
came before the c ourt ui Thellusson v W oodford (1799)i 4 Ves 227 (affirmed 
after the Act was passed (1805), 11 Ves II2, H L ), and is commonly 
tailed tlie Thellusson Act (see jlargrave, Thellusson Act, pp 1 «t seq\ 
2 Jurisconsult Exercitations, p 307) A* to the proper mode of con¬ 
struction of the statute, set T'arlo v Fadtn (1859), 1 De G F & J 211, 
per Lord Campbfix, Ij C , at pp 222, 223 

(f) The date ot eoinincneeinent ot the Accumulations Act, 1800 (39 & 
40 Geo 3, c 98) {diid ,8 1) The Act applies to deeds as well as wills 
tRe Rosslyn's {Lady) Trust (1848), 16 Sim 391) 

Aecuinnlations Act, 1800 (39 Sz 40 tico S, c 98), s 4 
(o) See note (m), p 371, post, and p 376, post 

(ft) Eg, a. specifit aliquot part of the rents {Shaw v Rhodes (1836), 
1 My & Or 135, 165 (teo thirds) ), or the excess of income over a cer 
tain Bvun {Taeleif v Trwleij (1832), 3 My & K 660), or over what is 
applied to other purposes {Mathews v Kehle (1868), 3 Ch App 691) 

(t) Accumulations Act, 1800 (39 & 40 Geo 3, c 98), * 1, and see Re 
CoRint, Cdhns v Collmt (1886), 82 Ch D 229, Smeed, Archer v PraU 
(1886), 54 L T 929 Aa to these periods, see, further, p. 375, m»«f, aod 
M to the considerations of public policy embodied in them, see 2 Ppwto|i| 
i,blti»ets 'A Title, p 180. 
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sxpressly chosen by the instrument oi is appropriate to the dis¬ 
position thereby made, namely — 

(i ) the life or lives of the grantor or grantors, settloi or settlors, 
(li) the term of twenty-one years from the death of any such 
giantor or settlor, or of the testator, 

(m) the minority or respective minorities of any peison or 
persons living or en lenUe »a mere at the time of the death of such 
grantor, settlor, or testator, 

(iv) the minority (&) or ie&})6ctive minorities of any peison 
or persons who, undei the uses or trusts of the instrument, would 
for the time being, if of full age, be entitled to the rents, profits, or 
income directed to be accumulated 
These periods are alternative, and only one may be chosen , two 
or more of them cannot be made consefiitive peiiods for accumula¬ 
tion (1) Any shorter iieriod may be chosen 

755 Thirdly, in instruments dated aflei the 28tb June, 18t)‘2, 
and m wills dated befoie that date of testatois who died aftei that 
date, wheie the purpose of accumulation is the puichase of land 
only, the only period for accumulation allowed is the niinoiity oi 
lespective minoiities of any person oi persons who, under the uses 
ur trusts of the instrument, w'ould foi the time being, if of full age, 
be entitled to leceive the lents, profits, oi income directed to be 
(iccumulated(in) The two latter itiles aie heieafter called “the 
statutory rules," and the peiiods so prescribed “the statutory 
periods " 

756 In eveiy case wheie an accumulation is diiocted for anv 
peiiod longer than these statutory penods, then, if the peuod fixed 
by the insUument may exceed the perpetuity peuod, the direction 
entirely void (n), but, if it does not exceed the perpetuity period, 
or IS necessarily determinable by beneliciaries within that fx'nod. 


(k) An accumulation directed duiuic a conventional niiiioiily (c 7 .until 
pome person attains the age of twenly fixe) takes eftcet subieit (o Iho 
\(cumulations Act, 1800 (39 & 40 Oeo J, c 08) , wee Fulfora \ llanh/, 
11909] A 0 570, 575, P C 

(/) Be Bosslyn’s {Lady) Truht (1848), 16 bim 101 , Tld«o» v U ihon 
(1851), 1 Sim (N 8 ) 288, Ja^er v Jnijqer (1883), 25 <di D 729, lie 
hrrmglon, Ernnqton 2'urbutt x Emiujton (1897), 76 L T 616 

(m) Accumulations Act, 1892 (66 & 66 \ict 1 58), s 1 , Rf Jlmiovtr 
(Baronesa), BerbeH v Freahfield (2), [1903] 2 Ch 330 The Accumulations 
Act, 1800 (39 & 40 Geo 3, c 98 ), applies to wills and instruments within that 
Act not falhng within the scope 01 the Accumulations Act, 1892 (65 & 66 

_ , _ . o « « * -w a «« *■» 1_ 1 W IIOC 6 IV 


(twenty years), Be T)e Uoghion, De*Hoghlon v. De Hoghton, [1896] 1 Ch 
856, 866, C A (twenty-one yearsi 

(■n) Southampton {L^d) v Hertford {Marguts) (ISIS), 2 Ves & B 64, 
Marahall x EoBovam (1820), 2 Swan 482 Pedmer v Holford (1828), 4 
Russ 403; Vavodry v Qeddea (1830), 1 Buss & M 203, Porter v Fox 
(1834), 6 Sxm 486, Or%t^th x Munt (1841), 4 Beav 248, Vurtta x 
Lulcvn (1842), 5 Beav 147, Browne x Stoughton (1846), 14 bim 369, 
Si-artabncl x Slelmeradede (1860), 17 Sim 187, Turvin v yewwme 
(1856), 3 K & J 16, Smith x Ctmnighante (1884), 13 L B Ir 480, and 
s-eBrtierv Stuart (1897), 28 Ontario Beports, m, airmd ^ 

BwiMeU (1910), 179 Federal Beprter, I-cwm, Law of Perpttuuy, 
V stiJ. 
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the diiection is not entirely void, but is valid to the extent of such 
one of the four btatutory periods as is appropiiaLe, and is invalid 
for the over such sttitutoiy jieriod (o) Wheie the pui'poses 

of accinnul.ition include a puiposo affected by either of the statutory 
rules, the effect is to strike out the purpose in question from the 
direction to accumulate so far as the statutory lule is infringed (p) 

767. The pioperty subject to the statutory rules includes 
J'lnglish land devised by the will of a testatoi domiciled abioad( 5 ), 
but not propeit) the nghls iii winch are goveined by the law of 
any other counti^ where tin so lules aie not adopted (?), and the 
second rule does not apply to property the lights in which aie 
governed by Irish law (h) 

A direction in the will of a testaloi domiciled in England that the 
income of his lesiduiiry peisonal estate is to be invested in landed 
jiiopei ty abroad, as to winch these rules have not been acloiited, does 
not rendei the rules inap])licnble (/) 

758 Accumulation within the meniung of the statutoiy lules is 
directed by auj expiession denoting that the whole oi part of the 
income of property is to be sepaiated fioin tlio ownor»lnp of that 
pioperty, so as either to form, or to be an accietion to, the capital 
ot any fund (a), oi so as to be a postponement of, and restriction on, 
the l)enefacial enjoyment of the propeity {h) 


(o) Gnftlha v Vere (1803), 9 Vea 127, Lonqdon v Simeon (18061, 12 
Vea 295 Shatn v lihode\ (1836), 1 My <sC Cl 1J5,154, allirmed m liians 
V //el/ur (1837), 5 Cl & Fm 114,11 L , Bleasev Burgh (18i0), 2 Bc&v 
221, lie Jiokt-lyn'e (Ladg) Tnmt (1848), 16 Sun J91 , Be Einng'ou, 
Errmglon Turbuttv Brrington US')!) 76 L T 616 

(p) lie Hanover (Baroness), Ilerbett v Fteshfield (2), tl903J 2 Ch 330, 
336, compare I'lnc v Boleigh, [1891] 2 Ch 13, 16, C A , Be Maeon 
Mason V JI/a*on, [189113 Ch 467 Artuecfimi toraicumulation,including 
aciumulation foi payment of debts, la good if unlimited in time, so fai 
as that purpose is concerned (iiouthamptan (Lord) v Tlerlfoid (Matgm't) 
(1813), 2 Ves B 54, 7?e Stamfoidand iramnoton (Bail), Payne v 
Gieq, [1912] 1 ('ll 343, C A) 

(g) Ftekev Carbtiy (Lord) (187‘1),L R 16 Eq 461, see title Co^^LlCT 
Ot JiVWS, Vol VI , p 209, and compare note (q), ji 311, ante 

(r) Jlnldane V E'lA/o/d (1871), 24 L T 934 (testator domiciled m Jci'sey) 
\s to Scotland, tho exception of hoiitable pioperty in that country in the 
'Vtouiniilations Act, 1800 (39 A 40 Geo 3, c 98), s 3, was repealed by tbe 

1 ntail Amendment Act, 1848 (11 &. 12 Viet c 36), s 41, as to instruments 
corning into effect alter the passing of tho lattei Act, see Keith's Tiuatees 
\ Kedh (1867), 19 Dunl (Ct ol Scss ) 1040 The Act is m force in 
Ontario and New Zealand, and similar enactments have been passed hy 
tbe Australian Slates 

(«) Including Insh laud (Ellu> v Maxioell (1849), 12 Beav 104, where, 
however, it was held to affect the accumulation of income of the acenmu- 
latqd rents), or funds settled by an Irish settlement, though they are to 
lie invested m England (Beywood x *-Heywood (1860), 29 Beav 9) The 
Ac< nmulatiuns Act, 1800 (39 & 40 (leo 3, o 98), does not apply to Ireland, 
having been passed before the Act ot Union, but the Acoummations Act, 
1892 (65 & 56 Vict c 58), apphes to Ireland, see HhiUinaton v. Portadmon 
Vrban Distnet Council, [1911] 1 I R 247, 261 
(t\ Maepkerson v Stevart (1868), 28 L J (CH ) 177 
(a) JS g, directions to‘add dividends to capital (Webb v Webb (1840). 

2 Beav 493 Maitin v Margham (1844), 14 Sim 230), to invest 
uirome to fojm % Mibsequent gift (Mathews v Kthk (1868), 3 Ch 
App 691 y'imith V Cuninghame (1884), 13 L K Ii 480, Re O'utter, 

(b) For note (6) see next page. 
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759. Ihe acciimulstion may be either at simple or oompound 
interest that is, the income deiived from capitalised income may be 
tself capital or not (c) 


S8CT L 


760 Such accumulation may ho implied from the form or 
nature of a gift, wheie the suhstaiitial meamiig of the limitation 
lequires that accumulation shall take place, or wheio accumulation 
would be the inevitable result of tlie limitation either generally 
or upon certain contingencies (d), this is a question of construction, 
determined as if no such i nles existed (r). 

A tiust for accumulation implied m the gift arises where residuary 
peisonal estate is bequeathed on a futuie contingency, and the gift 
carries inteimediate income. pending the contingency there is an 
implied accumulation, which is valid foi one only of the statutoi y 
periods (f) 

The fact that lents, which do not fall due until aftoi the expiia- 
tion of the statutory period, and aie to be apportioned to that 
period, will not be received until after the end of that penod does 
not make an invalid accumulation (</) 


ttUB 

I'npitAllak- 

tioa 


Aciutnuliv* 
tionH iRtplii'd 
in the giU 


761 In geneial, accumulation required hv law does not cause A«umniation 
any suspension of the enjoyment of the property and is not affecteii >«i“tre<i hr 


Walker V TTai/.^'f (1886), 64 L T 792, He Matton Mivsonv 3/rwoft, [1801] 
3 Ch 467) , to place tlie lucoine iii ccitain invest monts {Matphemon v 
Stewart (1868), 28 L J (cH ) 177), to “ retain and set apai t ” income {He < V>r 
Cox V A’diconls, [1900] W N 8^, boo Bateman v noUhhin {ISil) lOBcav 
426), to form a leseive fund {He Swam Monclton v Ilandn, [1906) 1 t'h 
669, C A , He Flurlbatt, Eurlbatt V /fwi/JwW, [1910] 2Ch 65*1), ora sinking 
fund tBateman V Hoichktn, supra Vailov 7'Vdon (1869), 1 Do (t P & f 
211) The mere fax t of the woid “ ai cumulations ” being used does no I 
lonstitnte such a direction if the accumulation is not the lesult of mu 
direction by the testator, see Brvdgnorth Corporation v Collins (1847), 
15 Sun 638, 540 , note (d), tnfra 

(6) Preamble to the Accnraulations Act, 1800 (19 & 40 Geo 3, c 98) i 
Vmev PnZci^/i, [1891] 2 Ch 13, C A 
(o) Colquhoun v GolquJioun's Trustees (1892), 19 R (Ct of Sess ) 946 
Mackay's Tiuslees V Mackay [1909J S C 139, l4l , Wentwoithv IPchI 
worth, [1900] A C 163, 170, P C 

(d) ISvansv HeZZter (1837), 50 fel’in 114, H D , andflccS C,suhnom 
Shaw V Hhodes (1836), 1 My A Cr 136 Monjan v Morgan (1861), 4 
De G & Sra 164, Tench \ C/tccsc (1865) 6 Do (i M A (i 451,0 A, 
per Lord ChtAi.W 0 KTH, L C , at p 462 followed in Jf/d/nu;# v Kehle {1888), 
3Ch App 691, 696 , Lord v Colvin (1860); 23 Duiil (ft of Scss ) 111, 
Smyth's Trusleesv Kvnloch eU (1880) 7 R (Ct of Sess ) 1176 If Klbome 
V Good (1844), 14 Sira 165, 175, 176, lud Bndqnorth Coloration v Collins, 
supra, amount to dneia or de< isions of Shadweli , V C , that where there 
IS no express direction to accumulate the statute does not apply, these 
cases are not followed 

(e) Shaw v Rhodes, supra, at pp^ 153, 165 , Tench v Cheese, supra, at 
p 466, C A , Campbell’s Tiustees v Campbell (1891), 18 R iCt oi ScHs ) 
992 

(/) Green v Ekms (1742), 2 Atk 473 , M’DonaJd v Bryee (1838), 2 Keen. 
276; Beohve {Cowitess) r Hobson (1864), 10 H L Cas 656, PurseU v 
Elder (1865), 4 Macq 992, H L , Wade Oery v EnndFey (1878), 1 Ch D 
663, Ralph v Gamek (1877), 6Ch D 984,997: affirmed (1879), 11 Ch D 
873, C A , Be Hiscoe, Eueoe v Watte (1883), 48 L T 610, Logan's 
Trustees v Logan (1896), 23 R (Ct of ) 848 , Re Taylor, Smart y 
Taylor, [1901] 2 Ch 134 

{g) St Aubynv St .4w6y» (1861), 1 Drew A Sm 611 
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by tke statutory rules (h). Where property is immediately given 
on trusts for any purpose, to which no immediate application of 
the property is possible, there is a duty in the trustees, implied 
by law, to accumulate the income in the interval, and accordingly 
an express dii action for such accumulation is valid, but is mere 
surplusage (0 Similarly, where at the end of a valid period of 
accumulation the person entitled is an infant, there may be a 
fuither period of accumulation during his infancy imposed 

lawO) 

762 A duection to invest in stocks, to produce a fund to lie 
invested in the pui chase of real estate on a contingency, is a direc¬ 
tion for the puichase of land under the third rule (h), and “ land ” 
has the meaning given to it by the Interpietation Act, 1889 (1) 

Since under the Settled Land Acts {in) capital moneys may bo 
applied to othei purposes than the puichase of laud, a diiection in 
an insti ument that at cumulations aie to be deemed capital money 
undei the Settled Land Acts (/a) ib not within the thud iiile(a) 

The accumulation involved in a duection by will to invest a fund 
and its accumulations in the puichuse of land, oi to invest the 
proceeds of sale of land and the accumulated rents m peisonal 
estate, may be conhned to a valid period by the doctrines as to the 
time allowed for conversion and payment of legacies (o) 

763 The question which is the appropiiate period foi wliidi 
accumulation is validly directed is a question of construction of 
each iiisti ument (p), that peiiod is not necessarily the longest, noi 
the one winch may best eflectuate the intention to accumulate, but 
it IS the one that actually fits the intention as dochued by the 
instrument (q) In selecting the period, not meiely events which 


(h) Bryan v ('olhns (1862), 16 Beav 14, per Komillt, M K , at p 17 

it) Lombe v Hioaghian (1841), 12 Sim 304 

(j) (htfiths V t ere (1803), 9 Vee 127 per L«»id Ecdov, L 0 , at p J3<> 
explained m Tench v Cheene (1856) 6 De (.i AI &. (i 453, 463, C A , ami 
Mallu’ws V Keble (1868), 3 Ch App 691, 696, as a matter merely of tlu 
management of the infant’s propeity by the court, and see Bti/nn \ 
f/ollins (1852) 16 Bear 14, 17, 18, where it is pointed out that in this cast 
the accnmulationa may, if necessary, be applied lor the mamtcna.nce and 
advancement of the infant 

(k) Be Clutterhuck FeUowen v Fellowes, [1901] 2 Ch 285, not followin'; 
an observation of Oiiitty, J , in Be Damon, Bell \ Danson (1895), 11 
E 633 As to the thud lule, see p 371, ante 

(l) 52 & 63 Vict c 63 , Be Clutteibuel, Fellowes v Fellowes, supra, at 
p 288, Be Danson, BeU v Danson, supra, see titles Seiixemems, 
STjI'KJTES 

(m) See title Sevtusmenis * 

(n) Be Danson, Bell v Danson, siipia 

(o) SiiweU V Bernard (1801), 6 Ves 520 , see Jarman on Wills, 6th ed , 
p 1232, Hoigrave.ThellussonAct, p 169 See, generally, titleE xecdiors 
AN t> Administrators, Vol XIV, pp 242, 262 

(p) The oonstrui tion and effect of the instrnment is unaffected by the 
Act te other respects (Green v Gascoyne (1866), llJur (N 8) 146, 146 
aiid‘Hoa £^re v JHaisden (1838), 2 Keen, 664, per Lord LaNouaxe, M H , 
at p- 674). 

(ql Be XintKjlon hntngton Turbutt v FntngUm, (1897), 76 L T 616, 
per Kekewkii, J , at p fff7 , and see Jayger f Jogger 0883), 25 Ch D. 
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have actually happened, but those which might have happehed, fticw*l. 
to affect the limitations of the lustiuiuent are to lie considered (i*). 

The appropriate period is none the less adhered to because WSsfip 
accumulation is only directed to begin at some time after the 
commencement of the period, and therefore the trust either 
cannot continue for the full length of that period or is entimly 
ineffectual (s) 

764. In non-testamentary instruments, to which alone the first CuleuiaUon oi 
peiiod of the second rule (t) is applicable, where accumulation is 
directed during the lives of strangers without a leference to any 
minoiiU,it 18 valid for the period common to then lues and the 
settlor’s life(M) 

The period of twenty -one years from the death of the settlor or 
testator is leckoned so as to go up to and include the twenty- 
lirst aiinueisarv of Ins death and tf) follow iininediatelv on lus 
death («). 

The teini of a ininoiity of ant peison living or c» irN/zc m luhe 
at the tune of the grantor’s or testatoi’s death is also reckoned to 
liegin immediately on that death (i^) 

The fourth penod of the second rule^c), where the minority is 
that of a pel sou who would be entitled if of full age to the rents and 
piufitb to be accumulated, need not begin fiom the death of the 
testator, and is not confined to persons boin in the testator’s or 
settlor’s lifetime {d) 


729, 733 In a will, unless the accumulation is directed by refereoce lo 
a minority, or some personal event c4jnnectod with a person who for the 
time being would be entitled, as nndei the fourth penod, the twenty otn 
years period is adopted {Oriffiihs v Veie (1801), 9 Ves 127 , (haiimy v 
Cirawlcy (1835), 7 Shn 427 , Miles y /)ycr (1837), 8 Sim 330, Tench v 
Cheese (1855), 6 De (1 M & G 453, C A ) 

(r) Jaggery Jagqtr (ISHd), 25 Ch I) 729, per Kat, J, at p 734 As 
to the extent to which the court will lake into account the fai/t that a 
woman is past the age of child bennng, see hMwnrds v Tuck (1853), 3 
De G M A G 40, 64, 72, (' A , Re Travts, In y Gieatorex, [1000] 2 
I’ll 541,0 A 

(s) Fehbv Tfc5& (1840), 2 Beav 493 , A Gy /’oitWrn (1844), 3 Hare, 
555, Lord v ('ohm (I860) 23 Duiil (Ot of Hess ) 111, Smith v Lomas 
(1864), 33 L J (cir)578, Campbell's Trusters v 6'o»»pfeeM(]891), 18 K (Ot 
of Sess ) 992, Re Rmngton, Errvngton Turbuit v Lrnngton (1897), 76 L T 
016, Re Travis, Frost y Qreatorex, \ 1900\ it Vh 641, <' A 

(() See p 370, ante 

(u) Be Rosslyn's (Lady) Trust (1848), 16 Smi 391, dagger y dagger, 
supra, ma Be Krrtngion, Emngton-Turhutt y Errmqton, supra 

(a) Webb v Webb, supra, Goist v Lowndes (IHil), 11 Siin 434 (whore 
dividends due on the twenty-first anniversary ol the ti'stator’s drath were 
held to be subject to the direction •for accumulation ), A 0 y PouMen 
(1844), 3 Hare, 656 , Campbell’s Trustees v Campbell, supra 

(b) dagger v Jogger, supra, per Kat, J , at p 733 In Blasson v 
Blasson (1864), 2 De G J & Sm 665, where accumulation was directed 
until the children of A , B , and C, bom and hving at the death of the 
testatrix, attained twenty-one, it was held that a child en ventre mire 
was not included 


(e) See p 870, ante 

id) Be Oattedl, CaMell v Oattdl, [1007] 1 Ch 807, not following the suggee* 
tion in HOm r Bmnitter (1819), 4 Madd 278 (which, however, was 
accepted as accurate in B/Um ?. MaxwtU (1841), 3 Beav, C8<, 697, Mid Bryui^ 
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Sect 2 — Excepttom fi om the StaUUoi'y Bidei 

Sdb-Seot 1 —VroimoM for Payment of J)eht$ or Tncumhrance» 

765 The hist exception is any provision for payment of 
debts of any gi an tor, settlor, or devisor, or other person or persons (<*). 
The provision must be houd Me foi the payment of debts (/), but 
the pioviBion is none the less hond )ide because it piovides for other 
matters m addition to the payment of debts Ut) 

The debts may be cither existing debts, oi contingent liabilities 
to aiise in the fntuie(/(). and may be debts of a stranger (t) The 
debts must not be, howevei, mere charges on the interest of a 
person under a tiust foi atcumulation ( i) The exception has been 
applied to mortgages, either existing at the testator’s death or made 
pursuant to lus will, of an amount asceitamed or to be ascot tamed 
ill the execution of valid trusts (A) 

766 Wheie cieditors are paid otheiwise than fiom the proceeds 
of the fund directed to be accumulated to pay debts, the trust foi 


V. Colima (1852), 16 Beav 14, 17), and the dtctvm m Jogger v Jogger 
(1883), 26 Ch 1) 729, per Kay, J , at p 733, that the statute prevented 
iiM iimnlat ion of income duiing the minority of a diild unborn at the death 
of the festal 01 , or date of the settlement see also 2 Preston, Abstracts of 
Title, p 181, Hargrave, Thellusson Act, pp 119—136 In Longdon v 
Simson (1806), 12 Ves 296, the period of twenty one yeais was taken by 
the court as the limit If the duration is duiing all such times as any 
peiaoti bt neflcially interested in real estate settled in stru t sc ttlcnicnt should 
bo iindei twenty-one, it h entirely void under the iiilo against periietuities 
{Mnrahallv Bolloway {1^20) 2 Sw^aii 4 32 , and see J/enteZh v Holloway 
(1872), L R 6 II L 632, and p 370, ante), except whete the trust is 
statutory (Couveyaiuing and Law of Piopcrty Act, 1881 (44 & 45 Vict 
o 41), s 42) 

(e) Accumulations Act, 1800 (39 & 40 fioo 3, c 98), s 2, Bacon v 
/VoeZor (1822), Turn &R 31 , Bateman v //ofcAfciTi (1847), 10 Heav 426 
(/) Mathewa \ KebU (1868) 3 Ch App 691, 697, following Vnilo v 
Faden (1869), 27 Beav 265 , affirmed 1 De G F & J 211 
ig) Be Hurlbatt, llurlbntt v Hnrlbatt, fl910J 2 Ch 553, 669 , but see 
8t Aabyn v St Aubyn (1861), 30 L J (cii) 917, per Kindirsiby, V C , 
at p 922 After the debts aie paid, the accuninlation is couhned to the 
statutory period {Colguhoun v (Jolquhoun'a Tiustfcs (1892) 19 R (Ct of 
Bess ) 946) 

{h) Varlo v Faden (1869), 1 De G F ,T 211, 224, explaining the dicta 
of Loid Bt Lionards, L C , in Banington (Viaiount) v Liddell (1852), 
2 De G M As G 480, 498 , He Mason, Mason v Mason, [1891] 3 Oh 467 , 
Be Hurlbatt, Butlbntt v Ilwlbatt, supra In Re Cor, Cox v Edwards, 
(1900] W N 89, Byrne, J , held a provision for a reserve fund against 
iutuio losses HI the testator’s business void beyond the twenty one years, 
“ there being no direction in the will for pa3rment of debts ’’ 

(i) Bamngton (rwcoanf) v Liddell, supra, at pp 497, 498, dictum of 
I,ord Shr Leonarhs, L C , in opposition, to that of Turner, V C , m S C 
(1852), 10 Ilaie, 429, 434, as to the exception under the rule against 
perpetuities, see p 327, ante 

It) Mathews v Keble (1868), 3 Ch App 691 

(fc) BaUmanv fJoichitn (1847), 10Beav 426,433, Baconv Proctor(1822), 
Turn SiR 31, but see Smyth’s Trustees v Ktnlocheie (1880), 7 E (Ct of 
Bess ) 117^ per Lord ORMjmAi.E, at p 1186 In Be Hanover (Baroness), 
JEferhsri v Mam, [1907] 1 Ch. 636, a mortgage by the trustees of a will for the 
pwrpoie of raising estate duty was held to be an inoumbranoe within an 
MoumulfttioD clause, but no question arose under the Accumulations Act. 
1800 (364: 40 Geo 3.0 98)j. 
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accumulation cornea to an end, and any right expressly or impliedly 
given to the persons who, claiming under the instrument, are thus 
disappointed by the mode of payment to have the accumulation con¬ 
tinued to recoup them is not within the exception, and is valid 
only for one of the statutoiy peiiods (/) 

Slb Sfoi 2 —Proiibioua fm Rammj Purttoiia 

767 The second exception w any provision for raising portions 
foi any child or children of any giaiitoi, settlor or devisoi, or an^ 
child or children of any peison taking any iiiteiest iindei the 
instrument (in), 

768 A poilion, as allowed to ho thus pro\ idod for, mdudes a sum 
of money secured to a child ni class of childien out of piopeity 
springing from or settled on thou pau‘nt(») , and, in goneial, must 
take eflect as a part oi share of the whole piopeity of the family (o) 

The portion need not, howe\ei, he cieated by the instrument 
directing accumulation (p), thus, the portions may be portions 
charged for younger children m a strict settlement, contained eillnu 
in the insti ument directing the accumulation (^) oi in any other 
instrument (i) 

769 A pecuniar v legacy or annuity directed to aocuniulate may 
he such a poition, according to the circumstances of the case(«) 


(Z) Ee Heathiole, Uenlhcotr \ Trendi [J904J 1 Ch 8i0, and see note (n), 
p 329, ante 

{m) Accumulations Act, HOO (39 i!C 40 <ioo 3, o 98), s 2 Thoetatuimv 
(vpiessioii in the last tew woids is ‘ taking any iiiltrcst under such ton 
\cyanoe, settlement or devise” Init tin last woid is now interpioled lo 
mean “will” (ZZwHtnqftoa (FttcOHiit) V /yiddelZ (18i)2), 2 1)( (« M Am t} tsu 
.100, per Lord bi Li on \ki)s, L t', lovcising S (’ (18,'■»2), 10 Hare, 42'*. 
whore Turvfr, V (’, hdd tliat the infeiest must be talon in the devisi d 
property the income ot which was to he aicumuhited), h(>c also lUnnne v 
BuelUon (18."»1), 2 .‘^un (n s ) 91, lOl . Hotqan v Moufun {18.')!), 4 Ho 
(t & Sm It)4, 171, 172, 174, Tie SUpin ne, Kilhn v Iktte, 11904) 1 t'h 
.322, 327 Whtre the piirpos*« ineludi other 'dijeets, ihen afior the 
portions are raised I he .locnmulation is confined o the statutoiy peiiod 
(Be Phillips, Phittips \ Levif (1880), 49 L .T (cii ) 198) 

(n) Beech \ .S'< Vincent {Loid) (18,30), 3 De (4 As 'sni 078, Jones v 
Mo 4 jgs (1862), 9 Hare, (505, 607, per TuRNta, V C , Be Btephem, Kithy v 
Betts, supra, per Buckify,.! , at p 327 , Colquhaan’s Ti nt.ters v CoJqithoiin, 
[1907] b C 346, per Lord Stormon 111 Dari ISO, at p 162 

(o) Edwards v Tuct (1853), 3 De (1 M & <1 40, II A, per Loid 
( RANwoRin, L , at p 38 

(p) Halford v Stains (1849), 16 ‘sirii 488 , Bouinc v ButkUm (1861), 
2 Sirn (N 8 ) 91, 96 , Baninqton (Visconnt) v Ijiddell, supra, at ii 498 

iq) Beech v St Vincent {Ijord) supra 

(r) Banington {Viscount) v Liddell, supra, Middleton v Losh (1862), 
1 bm &G 61 (additions to portion* created by another iri«trument) 

(g) In Beech V St Vincent (Lord), supra Barrington (Vtsenunt) \ JAddtU, 
gupm(explained in WaUv ^ood (1862), 2 Drew &Sm 66, 61),lSt Panlv 
Heath (1865), 11 .Tur (N 8 ) 903 , Middleton v Losh (1852), I Sm & O 61 , 
Be Stephens,KUbyv Betts, supra, and Colquhown's Trustees v Colquhoan 
supra, such an accumulated legacy was held to be a “ portion ”, and 
see Burt v Sturt (18.33), 10 Haro, 415, os reported at 22 L .1 (cii) 1071, 
per Page Wood, V C , at p 1074, see note (c), p 378, post In Jones v 
Maggs, supra (purporting to follow Egrev Marsden (1838), 2 Keen, 604, and 
Bourne v BueWon (1851), 2 bim (n s ) 91, which were cases of residuary 
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But a provision for a portion is not constituted by a provision 
directing additions of income to capital merely for the purpose 
of making one gift of an aggi egate fund (a) In such a case, m 
which the accarnulation is simply to increase the amount of the 
fund, no piovisum for a portion is made where the fund is the 
whole estate of the settloi oi testatoi f/>), oi is a residuaiy estate or 
share of a residuaiy estate of a testator (t), or is a specifac or general 
legacy to named persons (d) No provision foi a portion is made 
where the accumulated fund is held on tiubt for the parent for life 
and after his death for his children, even though an eldest son is 
excluded, as is usual in provisions for portions under family settle¬ 
ments (e), noi wheie the fund is set apart to provide annuities 
for the parents, and after their deaths is given to their children (/'), 
nor where tlie child has only a power of appointment ovoi the 
fund (//), 01 only takes the interest of the fund (h) 


estates), Moiganv Morgan (1851), 4 De Cr & Sm 164,174, Die-weitv 
Pollard (1869), 27 Boav 196, Wattv Wood (1862), 2 Drew & Sm 56, 61 
(where the legacy was held on trust for the patent during her life, and after 
her death for hei yoiingei children), legacies were held not to be iiortions 
luSftawv Rhodes {ISM), i My &Ci 135(affliniedinii(t)an8 v HcKtcr (1837) 
6 Cl &Fm 114, H L ), Bosanquet, J atp 159, said that wheie (as m that 
ojise) the whole lents and piodts are giv en in the first place to persona during 
the lives of their parents, with the exception ot small annuities only to be 
paid ihereout to the paients themselves for their own hves, and a giit (of a 
specifh. sum) to the same persona after the death of their parents m super- 
added which IS to be paid out of the subsoquout rents and piofits, the 
Hiiporadded gift could not be a “ portion” , and see Barrmqton (Viscount) 
V Ltddcll (1852), 2 De D M & G 480, per Lord St Leonards, L C , at 
p 604, on Shaw v Rhodes, swjmi 

(a) Et/re v Maisden (1838), 2 Keen, 564, pei Lord L4.\aDALE, M R , at 
p 673. applied m lioume v liuclton (1851), 2 Sim (n s ) 91, 98, 99 , Re 
Clulow's Trust {lS5d), 1 John Aj H 639, 647 
(h) Wildes V Drtvws (1853), 1 Sra & G 5, Edwards v Tuck (1853), 
3 De G M & G 40, C A , per Lord CRANWORnr, L C , at pp 57, 68 
{<) hgtev Maisden, supra (observed upon \n Barnnqton (Vtscounl) v 
LuUldl, supra, per Lord St LfOuvRDS, LO , at p 503, but see Burly 
StuH (1863), 22 L J (Cil ) 1071, 1071, Prtde v FooKs (1840), 2 Beav 
430 Bourne v Bnekton, sujyra, Edwards v Tuck, supra, Mathews v 
Keble (1868), 3 Ch App 691, Moon's Trustees v Moon (1899;, 2 F 
(Ct of Seas ) 201 , Mackag's Trustees v Mackai/, [1909] S C 139, and 
see Cam v Watson, [1910] Victorian Law Reports, 256 But if specifio 
sums by way of portion are given out of such accumulated residue, it 
may be a valid accumulation for that purpose (Burt v Sturt, supra, per 
Page Woon, V G , at p 1074, in that c'lse the ]udgo did not rely on 
the fact that the fund was a residuary estate, and therefore mdefinite, 
which he thought was a shadowy distinction) Where, accordingly, real 
and personal estate are given as a mixed fund, and the realty after 
aoodinulatioa is given to a class of nephews and nieces, and the personalty 
to their parents and other peisons, the rents of the realty cannot he 
sMuratea so as to make them an mdepeniloiit fund for portions (Re 
Walker, Walker V Walker (1886), Si h T 792) 

(d) Mmgnn v Morgan (1851), 4 De G & Sm 161 
(«) Watt V JVood, supra 

(/) Wehh V irefefe (1840), 2 Beav 493, Dieieett v Pollard, supra; 
ana ms Mathews y Keble, supra. Re Walker, tValAer v Walker, supra, 
note («), 

Bf) Utuhw's Trust, supra, at pp 646, 647 
k) Hfwcjloy’* Tr^«k«e y supra, at p 143. 




Part IV —RBSTSlowoif of AcomtOtiTmit. 

The use of the word “portion” in describing the ohildrdZl'8 
interests is immaterial (t). 

770 The children for whom this piovision by means of accumu* 
lation may be made include children Iwm after the date of the matiii- 
nient or death of the testatoi, and are not restricted merely to those 
then living (A), they do not include any illegitimate children (/), 
and the exception is not complied with if the proMsion is for 
those childien only who survive their patents(w) oi othei class of 
jtpisons (ii) 

The benefit is, howeiei, none the less a portion because it is given 
to all the children including the eldest child, and not to younger 
children only (o) On the other hand, the fact tliat younger children 
only are piovided for does not make the benefit a ixirtioii unless it 
IS a portion in other respects (?)) 

A proMsion tor grandchildren of a testator, wheie some onh of 
their parents take interests undei his will, does not come within the 
exception(</), nor is it sufficient that the testatoi stands m Into 
Ixm-ntiH to the class of childien (>) 

771 The interest which must be taken by a jiarent, in older to 
make a piovision for his childien a poition nndei this exception, 
niav be any interest, liowevei small, taken under the instrument {x> 
in any piopeit\, not necessatih in that the income of which is to ho 

a< cumulated (0 


(t) Halford v SlaittH (1849), Ifi ^1111 488, Bourne v Buelton (ISCI), 
2 siiu (N s ) 91 6e«*, howccor, MiddleUm v Loxh (18'>2), I Sm A (1 61 

(A) Beerk \ St Vincent {Laid) (1850), 3 De (« & bin 678 If in fbi'i 
events wlnoh happen (here i» a failuie of tlio ihildren for whom provision i-' 
made, the acmmulation is void aftir the appropriate statulory pomul 
{hdwards V TarA, (1853), 3 De 0 M &-G 40,72,0 A , Me (Jliilow's Truht 
(1869), 1 John A H 639) 

(l) Shawv Bhodes{iHib), 1 My &,Cr 135 per Bosckqum, J, atp 159, 
who, a«jsuniing that two ol the class were illegitimate, held that the provi¬ 
sion, if for portions, would be void as to all, tbi ubseivattoa, hoHover, 
was obiter dtetum, ns the alleged illegitxmaey m tti t cose a]«p(aiH not to 
h ive existed , see Emna v IJelher (1837), 5 Cl A I'm 114, 125, 11 L 

(m) Dreweit v Bollard (1859), 27 Beav 196 

(») Burt V Sturt (1853), 10 Haro, 416, and see Moon's Trustees v Moon 
(1899), 2 F (Ct of Sees ) 201, per Lord Moxckihf, at p 214, .is to a gift 
over on death without issue before division • 

(o) Tie Stephens, Kilby v Betts, [19041 1 <;h 322, pir JU-cklct J, at 

p 327 , , 

ip) Watt V IFood (1862), 2 Drew 6c Sm 56 (wlieie the accumulated 
fund was settled on the parent and younger childien in succession) lu 
Beech V St Vincent (Lord), supra, an annuity chaiged upon the income 
given to the parent for his youngor^childreii was held to be a poi tion 
(g) Eyre V Marsdm (1838), 2 Keen, 664, 673 

(r) See Webb v Webb (1840), 2 Beav 493, and see Shaw v Rhodes, 
supra, affirmed, sub nom Evans v Hellier, supra, w'liere the point was 
raised, bat compare ColeptTuntn's Trustees v Cotquhoun, [1907J .S C 346, 
per Lord Low, at p 353 
(«) .See note (m), p 377, ante 

(f) Bamngton {Viscount) v lAddell (1852), 2 D® G M & G 480, Re 
Stephens, KUby v Betts, supra (where the parent was tenant for life 
of the residuary estate), compare Evans v HeUtvr, supra, at pp 126, 
127 In Morgan v Morgan (1851), 4 D© G & hm 164, 174, the parent 
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Sub-Sect 3 —-Directtora as to Ttmhn 

772 The third exception is any direction touching the pi oduca 
of timbei or ivood upon any lands or tenements (u) 

Sut-Sm 4 —liqtairs and Beplacement of ]\asttnq Capital 

773 Any tnist oi diiection which simply keeps the piopertv up 
to its piesent value is valid, and not subject to the second or third 
1 iile (a) Tilists (h), therefore, out of income to effect improvements 
coming generallv undi^r the heading of maintaining in good habit¬ 
able repaii houses .ind tenements(<X m to keep up a policy for the 
leplacement, at the end of the teim foi which leaseholds aie held, 
of the capital lost by not sellmg them hi), or, it appeals, to accumu¬ 
late pait itf the lents as a sinking fund for the same purpose and as 
an iiidoniniLy fund(/’), are not restricted within the statutory 
periods (/), tliough a tiust for the purpose of building houses on 
building land would bo within the second rule(<y) 

Olhtr 774 A tiust winch includes the keeping up of the property to 

purpcMo* its present value besides othei puiposes not within the exceptions 
**'^*"* mentioned is valid, though uinestritted in time, in so fai as it is a 
liond fi(h> pioviHioii loi that obieet, and when that is fullilled it will 
be subject to the atatutoiy restiictions (//) 

In such a case where, in a duo couise of execution of the tiusts, 
accumulation will not bo sanctioned by the coiut, the lights which 
aiiseuiidei the statutory rules will have effect given to them(0 
ItappeaiHth.it the court, while upholding sucli a tiust, will not 

was a spuifio legatee, and the provision was hold not to be a pio- 
vision foi poitions In ./ones \ Maqqs (1852), 9 Haro, 005, 607, Tuknlu, 
V 0, said that ilthougli theio iniglit be lu whith piovisions tor 

(hildien out of piopoity in whuli the parents took no interest might be 
called poitions, su<h piovisions would only leicive that designation when 
tJio natuie or tonlext ot the instrument gave them that character 
(m) Accumnlatious Act, 1800(39 & 40 fJeo 3, c 98), s 2 Stub a 
direction may, hovvcvei, bo void under the lule against jierptlmtics 
{Feiinnd v IKdwn (184.5), 4 Hiue, 344 scop 362, ante ) As to tho 
giounds of this cx< epiion, see Hargrave, Thelluason Act, p 206 
(a) lie Gaidtnei, (iiiidtnei \ Smith, flOOl] 1 ( h 697, 609 701 
(h) In Hastily Listei (1851) 9 llaie, 177, Tui-Nrit, V C , at p 184, sug- 

f icstid (lie tollowiug additional oxumpies —a pailuership .igreiraent for a 
ong teiiii wheie pait ot the piofats is to accumulate , policies of msuiance 
on tlie lives of debtois , a settlement of pohcios, with stock transferred in 
tinst to pay premiums out of the dividends 

(O 1 tttfl V Maletgh, [1891] 2 Ch 13 C A , per Linulex, L J , at p 26 
In Ciirltsy IniAtn (1842), 6 Beav 147, such a trust was invalid under the 
nilc a Must perpetuities 
{d}‘Ne Ofiidmer, Oardiner x SmUh, supia 

(c) Tie Tlurlbatt llinlbntt v Jtiirlbatf, (1910] 2 Ch 563, wheic, however, 
the (rust, being prunarily a trust for mdemoity against liabilities, was 
supported on the pmniple of Varlo v Fadm (1859), 1 De G P & .1 
211, see note (h), p 376, ante 
(/) See p 370 owte 

(^) Accumulations Act,^ 1800 (39 & 40 Geo 3, o 98), see p 370, ante, 
r*«« V E^eufh, [1891] 3 Oh 13, C A , per Lindubt, L J , at p 26. 

(fc) Rs Mason, Mason v Mason, [1891] 3 Ch 467, whwe mqumes were 
ordered to ascertain the necessary expenditure 
{i) He Mason Mason v ^^on, supra, per Stirling, .T , at pp 472,473 
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authonse the application of inconio to pui poses, the expenses ol 
i^hich ought to he defiayed out of capital (k) 

Sub-Sect 6 — Sai nnfa mit of Income and Jnanunae 

775 The statutory rules do not prevent trustees oi anyone else 
from making savings out of income, in the ease of tiustees, the 
check 18 proMded by the dut> of confoiming lo the tiast(,/> 

776 An insurance takes eflect as a contiact oul>.and adiicdion 
to effect or keep up a ixilicj oflected by the testatoi oi the ti ustoos 
is not affected by these rules (m) 

Sect 8— Apphcahon of Sinplun Atmu'iiluliDitit 

777 If there is a piimaiy gift of an absolute intoiest, cut down 
01 chaiged only by the tiust foi accumulafion, the l.ittci is i(']ccted 
foi the excess, and the pinnniy gift lakes eflect liee fioni il(//) 
Othenvise the effedof llie invalidity of a direction lo accumulate 
IS not to acceleiate the inteiests of persons who take subjeci 
thereto (o), but duiing tbo excess of the diioeUd peiiod ol 
accuimilatioii over the appiopiiate slatuloiy peiiod thoients, piofits, 
and income go to such poiboii oi poisons as would have been entitled 
tliGieto if such excessive accumulation had not been directed tp), 
that IS to bay, ab if a gap had been left between the end of the 
valid period of aceumulalioii and tlie conimonceinent ot the tK'vt 
interest (</) 


{/.) rtn«> V Haleiqh, flSttlJ 2 CIi ]‘J, 20, C A 

(l) Lindmr/'s Trmleea, [lyiljb C '584, uiid see Tench \ theefie (JSOO), 
6 I)e G M Au G 45J, C A , per Loid Ch wwobtic, 1j G , at p 40J 

(m) Bassil V Luk) (1851), 9 Hare, 177, 184, Ue Vaughan, IJnlford v 
^ (osc, [1883] W N 89, (Jathemt'e I'luaUenv Jl neage's Truatcch {IHS']), 
10 R (Ct of Seas ) 1205 

(n) Tnckey V Tnchey 1 My & K 600 565, Kvann \ Uellui 

(1837), 6 01 Fm 114, 127, H L, cvplaiiud in He Clulow'e Truel 
(iS59), 1 John & H 010 048, Combe \ IlughcH (1806), 11 .lur (n s ) 
194, 380, and see Oqtliu'h 1 ruatees v Dundee Kirh Scnaton (1840), 8 
I)unl (Ct of SesR ) 1229 , Mackenzie ^ MUfkinzu « liuetets (1877), 4 R 
(Cl of bess ) 962, Maru oil’s Truslees\ Majrujell (1877), 5 R (Ct of .Sess ) 
2i8, 250 hirailarly, if the income be disposed oi subject lo a trust for 
loeuiuulatiun lor au execihSivo period so long as tlie same can lawfully 
opeiate ” (11 V 11 (1856), 21 !»< a\ 328) 

(o) Eyre v Mareden (1838), 2 Keen, 564, Jioughton v James (1844), 

1 Coll 26, affirmed sub nom Boughton v Boughton, Boughton v James 
(1848),! H L Cas 406, Jfettkionv Stephenson 13 .Tur 018, 

Green Y Gascoyne (1865), 11 Jur (N 8) 145, He Ham/, Howell v Ham/ 
(1889), 00 L T 489, and see Mmrhead v Muirhead and Grelltn (1890), 
16 App Cas 289, 299 As to aecelcralion of tliemteiesls in the accmnii 
lated fund, where distribution is dependent upon accumulation, see 
Oolquhoun \ Golquhoun’s Trustees {ISQ2), 10 R (Ct of Sess ) 946 

ip) Accumulations Act, 1800 (39 & 40 Geo 3, c 98), s 3 

(o) Green v Gascoyne (1865), 4 De G .1 A Sm 666, 672, Weathemtl 
V Thornburgh (1878), 8 Cli I) 261, 269, 271, 272, C A , compau Ht 
Travis, Frost v Gieaio}ex, [1900] 2 Ch 541, 546, C A 
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TtS. If the invalid direction is contained m a settlement, the 
rents and income result to the settlor for the excess, but, if he 
IS dead, the leiits of realty during the excess peiiod belong to 
the heir of the settlor, and the income of personalty to his 
executors (?) 

779. If the direction is contamed in a will, the income for the 
excess period devolves as on a lapse of an interest held for the void 
excess («), and therefore, if not itself the income of a residuary 
estate, falls into lesidue, if any (t), and forms part (as it has 
recently been held) of the capital of that residue («). If the direction 
IS for accumulation of the residuary estate itself, or there is no 
lesiduary gift, the income foi the excess period, subject to the rights 
of the personal repiesentative of the testator, devolves, in the case 
of income derived from real estate, to the heii {x), or, in default of 
lieirs, to the Oiowri(a), and in the case of income derived from 
personal estate to the next of km of the testator at his decease {h), 
01 if none to the Crown (t), and a mixed fund is apportionable 
accordingly (d) 


(r) Ht Boimlyn's {Lady) Trust (1848), 16 Sun 391 
(#) As to lapse, see title Wills 

(1) lluleif V Bonnister (1819), 4 Madd 275, CrawUy v Ciawley {1835), 
7 Sun 427 , O'Netllv Jviirat* (1838), 2 Keen, 313 , v (1840). 

2 lieav 493, Jilhs v Maruiell (1841), 3 Heav 587, A Q v Vouldeu 

(1844), 3 Hare, 555 , Motqnnv (1851), 4 Do G & Sin 164, Bryan 

V VoUms (1852), 16 Heav 14, 17 , Jfe Bkilhps, PhtUtps v Levy (1880), 49 
L J (oil) 198, Re Party Pouellv Pam/(1889), 60 L 'P 489, Re Pope, 
a harp \ MatsMl [lOOl] 1 Ch 04 

(tt) 3 he authontics, however, < onflict on this point The accumulations 
were held to be capital ui Re Pope, Sharp v Marshall, sum a, following 
('rawley v Vtawley, supra, and O'Neill v Lucas, supra, where, howevei, 
(he question does not appeal to have been argued as between tenant for 
lilo and reinaitidetinan , but they weie held to bo income in Re Philhph, 
Phillips V Im'i/, supta, Morgan v Morgan, suvra (and see S C , 20 L ,T 
{(ti) 109, 441, explained in this sense and followed in Otteison r Oould 
(1892) 11 New Zealand Law Keports, 577, C A , another explanation 
being given in Bryan \ Colhns (1862), 16 Beav 14, 21, 22), and compare 
Tncley v Tnchey (1832), 3 My & K 560, Re (Jlulow's Trust {1858), I 
John A H 639 

{x) SeweUv Penny (1847), 10 Beav 316, NettletonY Stephenson {18i8), 

3 Pe G & Sm 366, Burt v StuH (1853), 10 Hare, 415, 428, see titk 
Descent and Distribution, Vol XI, pp 1 et seq , and, as to wills 
made before the Wills Act, 1837 (7 Will 4 & 1 Vict c 26), see Smith v 
Lomas (1864), 10 Jur (N s ) 742 , Qieen v Gascoyne (1865), 11 Jur (n s) 
145 

(a) WeathernU v Thornburgh (1878), 8 Ch I) 261, C A , see title 
Descent and Distribution, Vol XI, pp 26 e< seq 
(i)- M'honali v Bryee (1838), 2 Kmq, 276, Eyre v Marsden (1838), 
2 Keen, 664, Prtde v Fools (1840), 2 Beav 430, Elhome v Ooode 
(1844), 14 Sim 165, Wilson v B tl«o» (1851). 1 Sim (n 8) 288, Malhews 

V Eehle (1868), 3 Ch App 691 , Eldet’s Trustees v Free Ohureh of Scot¬ 
land {Treasurer) (1892), 20 R (Ct of Sess ) 2 (where tt© residuary 
legatee was not aeoertamable), see title Descent and Distribution, 
Vol XI , pp 26 et seq . 

(o) Weat^ull V Thoinburgh, supra, see title Descent and Dis* 
TRIBUTion, Vol XI, p 28 

(d) 'E^re V Matsden, supra, Burt v Sturt, supra, Ralph v. Carnci 
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760. The heir is entitled to the income of real estate under the Sew ^ 
doctrine of reconversion, although conveision Ws taken place (e); 
but he does not become jtroiecloi of the settlement foi purijoses 
of disentail os claiming undei a resulting use or tiust for the 
settlor (_/) The heir or other peisoii els lining by viitue of the 
period of accumulation exceeding the statutory peiiod may, how- Kwitionof 
ever, be a tenant for life undei the Settled lAiid Acts (*/) the hoir 

The interest of the heir, here accumulation is directed for the 
life of any person, is a chattel interest which devolves on his 
personal repie8entative(/<') 

A tiust to invest accumulations of peisonal estate inland does 
not give the invalid accumulations to the heu , they go to the ne\t 
of km (t) 

781 Where accumulations aie directed of a fund niising under ihai^pumitr 
the exeicise of a power to charge, the invalid accumulations do not 

biiik for the benefit of the estate charged m a case wheie the fund 
has been made pait ot the'estate of the peison exei rising the 
power (A) 

782 The claims of poisons appaiontly entitled under these ineffecUv* 
rules mav be ousted wlitio the tiust for accumulation isoiitnely 
ineffective owing to the lights of home other peison who has a ' 
vested interest to deteimine the trust (/) 

783 The costs of pioceedings to deteimine the invalidity of a (<>«»« 
piovision for accumulation in a will are subject to the iliscietion of 

the court, and generally are ordeied to come out of tbo geueial 


(1877), 5 Ch D 984 998, lie Wnlkei, li alker ^ T1 (1880), ML T 
792 , Harnson v Hantson (1004), 7 Onfaiio Law KtporN, 297, com- 
paie Tulboi v Jeveia (1875), L K 20 Eq 20) 

(e) Eyre v Manden (1838), 2 Keen, 504 , Re Peikins, Jirou n v Veilina 
(1909), 101 L T 345, compare Moon's Trustefr v Moon (1899), 2 E 
(I't of bess ) 201 , and rpo title liQriry, Vol Xli , pp 108, 109 

(f) Re Uw/hes, [1906] 2 (’h 642, Fines and Rt covenes A< 1, 1813 (1 A 4 
Will c 74),8 22), and see,generally, tillo Eeai Pjioperty and riiA'ni rs 
Real 

(q) See title Seitlemln rs , Vtnev [1896J 1 Cli 37, EeAUurton, 

|I891]\V N 85 

ih) Sewell V De»iwy (1847), 10 Beav 315, liarnttv JlMfA (1848), 12 .Im 
771, m the latter case the proposition was adinitttd In Halford v Slums 
11849), 16 Sun 488, the interest undisposed ol was held to go to the lieu 
of the heir as ‘ pait of the mhentance ” , see Gray, Rule against I’er- 
pctnities, 2nd cd , s 702 

(t) Bourne v Buekton (1851), 2 Sun (N 8 ) 91, 101 , see Vine v Raleigh, 
supra, at pp 38, 39 • 

ik) Simmons v Pitt (1873), 8 Ch App 978 

(1) Wharton v Masterman, [1895] A 0 186, Re Swum, Monrklon v 
Hands, 11905] 1 Ch 669, C A . and see Oddie v Brown (1859), 4 Do ft A .1 
179, C A , MaeVean v AlacVean (1899), 24 Victorian Law Reports, 83'* 
As to the determination of such trusts by the benehcianes having all 
attamed a vested interest, see title 'Ekusts and Tkustees There is no 
interference with the statutory rights unless the trust for accumulation is 
thus determmable {Talbot v Jevers, suma,ut p 260, Weatherall v Thom- 
iurqh (1878), 8 Ch D 261, C A , Re Parry, PoweU r Parry (1889), 
00 t, T. 480, Re Trams, Frost T Grmtarex, [1900] 2 Ch 541, A ) 
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PBEFETUmES. 


Seoi 3 

Application 
of Surplus 
Accumula- 
tions 


esturte, mcluduig the accunmlations validly made, but not out of the 
accumulations invalidly made(wi) 

(m) Eipe V J/ttrsd«7i (1839), 4 My & Cr 231, BarreU v Bwfe (1848), 
12 Jur 771, Jiurt v Sturt (1853), 10 Hare, 415, Be Clulow's Trust (1859), 
1 John &H 039, Talbot \ Jeveis {IS15),L R 20 Eq 256, Balph v 
Oarnck (ISn), t) Ch D 984,998 InElhomer Bood« (1844), 14 Sim 166, 
und Green v Gascoyne (1865), 4 De G J & Sm 666, 672, the costs were 
divided pro raUl between a tund, part of the general residue, including the 
lawful occuniulatiouR, and a fund, the leinainder of the general residue, 
leprcsentiug the accumulations made void by statute, and in NetUeton 
V Stephenson (1849), 18 L I (CH ) 191, the costs weie made payable out 
of the valid accumulations, and any deficiency was diiected to be borne by 
the excess accumulations, compare Smith v Lomas (1864), 33 L J (Cii ) 
578 In Bourne V /fwcUon (1851), 2 Sim (N 3 ) 91, and Bryon v Collins 
(1862), 16 Beav 14, the costs were paid out of the excess accumulations 
As to costs geiieially, see titles Pkactke xno Prooeduri, , Solkitors 
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Part t —BEnKtnoNs, 


Part I.—Definitions. 

Sect 1— Pe) tonal Pioihitu in Geueial 

784 Personal property or persoualty may be roughly deaciibed 
as comprising all forms of property, movable or immovable, corporeal 
01 incorpoieal, other than freehold or copyhold estates of inheiitance 
111 land and its appurtenances (a), or estates m such land oi appur¬ 
tenances, for the life or lives, or (iivith some exceptions) chattels 
affixed to such lands Oiigmally the only lemedy for the recovery 
of personal propeity was an action for damages(fe), but specific 
delivery can now be ordeied, and other lemedies liaT'o in some cases 
been provided by statute (c) Beal piopoity was ah\a 3 s specifically 


(а) There are certain interests which parfnkc of the nature of real 
estate, eg, peerages and dignities (see title PEKiuora and Diomiij'^, 
p 269, amie), shares in oortain public undortakiiiga {Dn/butter v Bm Iholomt w 
(1723), 2 P Wms 127, Buckendge v Ivamm (1796), 2 Ves 062), 
and title deeds of real estate, winch are the “sinews of the Iniid “ 
(t o Litt 6 a), and pass by a conveyance of land without expicsH inontion 
(Unmnqton v Price (1832), 3 B & Ad 170), which may not be ooinplotcly 
(overed by the above dtfliiilion, but for all pradical puiposes such 
difinitinn is behoved to be sufficient The usual d(biiilioa of xxisonal 
t'vtate 18 propcily which on the owner’s dcith passes at common law to 
lii'< legal personal rcprcsciitalivo, but as by statute a deceased ownci’s 
real estate now passes to his legal personal representative (see title 
inscENT AND DISTRIBUTION, Vol Af , p 4), the latter defltiifion is eou- 
fnising As to the descent of an annuity given with words oi inhentanco, 
fete title Kentchargks and ANNUiiirs 

(б) As to the light to recover pailicular chattels, see pp 397 , 400, 
“post 

(e) As to ejectment in respect of leaseholds, see titles Landiord and 
li SANT, Vol XVIII, pp 658 et eeq , llEAi Propi laT and Cuvnm.s 
Ui AL As to the de.scription of pcisonal estate, see, fui thor, til le Di sc i- n i 
\ND Distribution, Vol XI, p 3 No attempt can be mule btio to 
lb scribe in detail the origin of the disfiiuliou now drawn between leal and 
I'dsonal property Ihe following buet smninuiy will, li()we\ei, Hufliie to 
lender intelligible the delimtion of personal propn v attcinjited in tlm 
text The feudal system establisliod in England aftci the Noiinun ( on- 
qncst was concerned only with propeity in land, then the chif f, but by no 
means the only, form of wealth (2 Pollock and Maitland, History of Lnglisli 
I aw, p 149), and with a few other objects related to land, and not with 
goods and chattels, which from their movable and destru* tildo natiiro were 
not Gt objects of feudal tenure {tbid , p 180 , VV ilbarns on Ileal Property, 
loth ed , p 12) The law of personal property is said to be derived mainly 
from tn© Koman civil law and the custom ot in< lebants (Butler s note to ( o 
I itt 191 a, II , 2) The tenns “ leal ” and “ personal ’’ w(io onginidly 
li'od to describe particular forms of actions at law and the nature of relie> 
thereby afforded Thus an aitio tn rem, or real action, was a suit brought 
tor the speciGc lestitution of the ret, qf thing, claimed, and at first lay 
only for the wrongful taking of freehold land (Cilauv i 7—31, u 3—- 
20 , UI 3—9, nil 32—39 , Bract fol 101 b, 169 b), whereas personal 
< *ion8 were brought to recover damages for the wrongful taking of chattels 
In course of time the expression “red property,” or “realty,” was applied 
to the subject-matter of a “real” action (Co Litt 118 b, 2 Bl Com 
I'P 18, 384). and " personal property,” or “ personalty,” to denote ail pro¬ 
perty not recoverable by a ‘ roiu ” action {tbid ) As to the forms of Tcal 
actions and person^ actions, see title Action, Vol I, pp 31 ef tag a he 
diRtmctaon between real and personal pioperty may also be traced m the 
ilifferent modes of Bucce«^ion lo Ihe two classes of property after death j 


Difinltion 
of pcrhoiisl 
prupuitN 
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Pebsokal Propeety 


seci 1 recoverable by process of law (d) It also differs from real property 
Personal m the methods by which it is alienable (e) Chattels real and 
Property in personal aie included in the expression “ personal estate ” 

Cleneral 

Sect 2 —Chattels Real 

Gfaattets real 785 Inti'icsts conceimng or savouring of lealty, such as a term 
for years in land (/ ), an option by the lessee to puichase the foe(fy), 
or the next piesentation to a chinch (/i), having the quality of 
immobility w'hicli makes them akin to realty (j). but lacking indetei- 
minate duiation, aie called chattels ieal(A.) In some lespects the> 
aie subject, like otliei chattels, to the law of poisonal piopeity, m 
otbors to the law oi leal jiiop^itN (0 


Chattnls 

peiBoiial 


Slci 8— ChulUl'i Vetsonal 

786 Chattels peibonal aie, stiictlj speaking, things moiabli, 
but in mod<nn times the evpiession is used to denote any kind of 
propelt> othei than leal piopeity and chattels real (m) 

SCO tillis Descent amj Distkibction, Vol XI, pp 4 e< seq , L 4 ndlocii 
AND Tenani, \^o 1 XVIII, pp 347, 413 
((i) See title Real Piioveei y and CuATfELS Real. The remedy diffcn d 
owin<i to the phjHK al dmtim tiun between lands and chattels Land, beni)i 
inih stiuctiblc and iiremov.ible, la by nature apocihcally recoverable Goods 
on the other hand, may bo destroyed by the wiongful takoi, or may lie 
removed out ot the jurisdittion of the comt An action by a dispossesM d 
owner lor tliospecihc lestitution of goods cannot, therefoio, be lovariablj 
Buccesstul, and so it came about that such actions were legardod as personal, 
because it was uncertain whether the goods would bo forthcoming, (»i 
whether the defendant would absolve himsdf by payment of peounian 
compensation (Olanv x , 2, 13 , Bract fol 102 b , AnoTi (1340), Y B U 
Edw 3, 30 (Rolls Senes) , 3 B1 Com , yip 140, 413) In more lecciit 
tunes the dispose.Sb(>d owner ot peisoinlty acquired certain lights of 
Bpocific icstituliou , see p 400, post 
(e) See p 404, po^t 

if) F)ele v Catbety {Lord) (1871), L R 16 Ec] 461, 466, Ee ir<ftso/i, 
Cailttm V Gnrlton (1887), 35 W R 711 , Tomkins v Jones (1889), 22 
Q B D 699, 602, C A , lie (hasst, Stubbofidd v Gmssc. [1905] 1 ('li 
684 , see title Landlord and Tenant, Vol XV 111, pp 392 et sea 
(g) EeAdmt and Kensington Vesby (1884), 27 Ch D 394, C A , see 
title Landlord and Tenant, V'oI XVIII, pp 392 et secy 
(A) lihtz Nat Biov 33. P (G ), 34, B , ^ v Canterbury (Archbishop) 
(1588) 4 Leon 109, Co Litt 388 a and see title Ecclesiastical Law 
V ol XI, p 685 

(t) See title Contlict of Laws, Vol VI, p 196 
(i) Co Litt 42 a, 43 b. 118 b , 2 B1 Com p 386, md Ee Frasri 
Lourther v Fraset, [1904] 1 Oh 111, 116, affiimcd, [19( 4] 1 Ch 726, C A , 
see, further, title Real Propelty and Chattels Real 
(1) Co Lift 42 a, 118 b , Whttaler v Ambler (1768), 1 Eden. 161.152, 
Prescott V Ba»l,er (1874), 9 Ch App 174,190 
(i«) The word ‘‘chattel ” is derived fiom the Latm •• cataUa," whidi 
pnaianiy boa^tA of husbandry or cattle In its secondary senst 

It WM apphed to all kinds of movables (2 B1 Oom , p 386 , 2 Pollock and 
JJwtland, Hislory of English Law, p 149) As to whether a pr< 
histone boat imbedded in (he sod below the surface is a chattel, w*' 
AIwm V Bngg Oas 0» (1886), 33 Ch D 662 As to what things aic 
rP*A/*” u’’ see Chamberlayne v Collins (1894), 70 L T 217 

C A (machinery erected on land and removable without injury to the sod 
^ ©h^attel), and titles Bankruptcy and Insolvency, Vol II, pp 173, 
174> Conflict oi Law^-VoI VI,p 196, Descent and Distribution, 




t*ART I.—DeFIKITIONS, 


The term ‘‘personalty’ or “poisonal piopoit\ ” now includes 
many kinds of pro^ierty unknown to the common law, such as bills 
,.f exchange, bank-notes and cheques («>, land nnproiement 
ilivig68(o), copyrights(p), patents (7), shares lu loinl-stock coiu- 
jiimes(?), debentine8(s), Goveimnent annuities and slock in the 
jiubhc funds(/), goodwill( m), and the exc*Iusi\e light, of burial iii 
.^n^ particular place (t), but the teiin does not include title deeds 
K luting to leal estate («), heirlooms 111 thestiict sense {lA, fixUnes (c), 
f;iowing ciopb and trees (</), 01 wild animalstO 
Some kinds of piopuit^ me dtdan'd to lie poihon.dlv In 
blitute(/) 

787 Piopeity 111 chattels peisonal ma^ lie in possession 01 m 
i. tion It is in possession where the possessor has not onh the 
ii^ht to enjoy, but the actual enjo-jment of, the tliattels, the 
Jinttels being in such case sometimes called coipoieil cluittel^ 
W here only a baie light to enjoy exists, the piopeitv m siiid to bo 111 
,u tion, and the chattels aie called 111001 poio.d IVihonal jiiojii'ih 

\ol XI, p 3 note(/), Disiubs'i, Vol \1 , p 136, Tiwoiono and 
' liNANT, \ol xvni , PJ) i\b ft I^eq Mt)i,n \< 1 Vol XXI , p 70 
(re) See title Bins or Ex(Hangf, Promi‘'Suki Noll^A^l> NioonxiuUi 
MS, Vol 11 pp 4'yl <t hpq 

(o) See 111Ic Land Imprommim Vol XMU , p 237 

(p) Copviight Act, 1911 (I A: 2 Uco I 0 46), h 5 (‘2) , see titlo Copt- 
U( riT AND lairuARY Propkkiy, Vol VllI , p 110 

(7) See lillc Patin rs and Invlmions, p 127, rente 
(1) Compames ((’oRBolid ilion) 4ct, 1308 (8 Pdw 7, c 63) s 22, ami seo 
tales Ciiosis IS Aciion, Vol IV , p 362 , (’ompami s, Vol V , p CsO 
{») AHiee v Ilawe (1878), 9 ( h D 337, 3>1. t’ A 
(t) National Debt Act, 1870 (33 A ^4^ut c 71), 3 ((loAiMiiimMit 

mmiitics), Bank of England Act, 1636 (8 A 9 Will 3,t 20), s 1) (icju ated) 
IMank of England stock), stat (1697) 9 Will 1, c 4i, s 71 («li ires la 
1 1st India Corniiatiy) , ace Dundas v DiiUtis (1730) 1 Ves 196, 138 
ildman v IPi/d/wrea (1803), 9 Vf« 174, 177 , A’ a (’niip/r (1817), G 
line, 217, 263, 264 As to annuOicH, «(<* tilli UrNuiiAm.is avj» 
Anniutils 

(it) See titles PiRiNTRsnir, p 104, ante, 'jRii>r a > 'I'ridf Unions 
( 1) See title Buriat and ('hi mation, Vol 111 , pp -o, 621 
(re) As to title deeds, see title Hi at Proi iuty and t oai rus Hi at 
((/) These are htirlooma which by iirtiie of a speiul cm tom desieml 
vilh the inheritance of the land see %bid , and “u title M ni tmi ms 
( c) bee title Landjord and ITnant, Vol XVIII . pp 416 ti on/ 
id) Pee titles Aoim UITURTi,, Vol 1 , p 282 , 'Landtord and li nant, 
\ol XVIII , pp '>6>, 5(l6, RrAt. PropnRIA and ("iiai II I S PtM 
(e) Pee title Amajais, Vol I pp et erq 

if) In the Wills Alt, 1837 (7 Will 4&lVict r 26), s 1, “ personuUst it< ’ 
uuludes “monies, shares ot Government and other funds, seem it h s ftir 
nioney (not being real estate), debts, cboses in action, rights, (iidils and 
jf'ods ” , see title Descent and Distribuiion, Vol XI , p 3 Peisonal 
' liatlels or personal property are also deltncd for tlio puiqiGics of succession 
duty (see Succession Duty Act, 18,53 (10 A 17 Vict c 51), s 1, title Estaie 
."■D Other Death Duties, Vol XIII, p 263) and bills of sale (see 
iille Bills of Sale, Vol III , pp 20et$eq ) In thocaseot tbantable gifts 
Canons kinds of property indirectly connected with land have been held 
to be personalty , see title Charities, Vol IV , p 12.5, note (7) “ Pm 

9' ity * 18 also defined in the Mamed W'omen’s Property Act, 1882 (45 A. 40 
'let c 76), 8 24 (seo title Hlsband and Miff, Vol XVI, p 348) and in 
tiie Conveyancing Acts, 1881 (44 & 46 Vict c 41),$ 2(1), and 1882 (45 & 
■ib Vict. c 89), 8 1 (4) (i), see title Beal Ppoperty and Ciiahics Real. 
‘’or revenue purposes,“ P*i>»»3al property ’ mcladts land of wUnh there 


$8$ 

Sect, s 

GhattiH 

Personftl, 


1 orjK>T«)al luiil 
iiudi poit'sl 
<. Ii iltcia 
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Sect 3 

ChattelB 

Personal 

Choses in 
posBcwlon 


ChoHcs is 
action. 


may also be partly m possession and partly m action, as, for 
example, bills of exchange and promissory notes The debt th^by 
secured is a chose in action (q), but the actual document is a chose 
in possession (li) 

788 Choses or things in possession include all things which aie 
at once tangible, movable, and visible, and of which possession can 
be taken, as, for example, animals, household stuff, money, jewels 
corn, garments, and everything else that can properly be put in 
motion and transferred from place to place (i) 

789. Things oi choses in action are things recoverable by suit or 
action at law ns contrasted with things or choses in actual physical 
possession {h) 

has been an equilable conversion (A -0 v Dodd, [1894] 2 Q B 150, 
Customs and Inland Revenue Acts, 1881 (44 & 45 Viet c 12), s 38(2), ami 
1889 (52 & 53 Viet c 7), s 11), and a morteageo’s interest m lealty {A -G 

V Worrall, [1895] IQ B 99, C A ), and see titles Estate and Oihik 
Death Duties, Vol XIII. pp 239, 306, 307, Income Tax, Vol XVI, 
pp 618, 619, Revlnui 

{g) Hertford {Miirgnm) v Lowiher {Lord) (1843), 7 Bea\ 1, see title 
Choses in Action, Vol IV , p 360 

(h) Be Ptaler, Destnge y /ieme (1888), 37 Cli D 481, C A , Be Bolmu 
Bobaon v Eomilion, [1891] 2 Ch 559 Sudi documents mav be Hu 
object of larceny , 8o< title CkiminaL Law and Pkocldure, Vol JA 
pp 641, 642 

(i) 2 B1 Com , p 387 

(1c) Ibid, p 396 , SCO title CiiosEs in Action, Vol IV , pp 359 ct ttq 
whoio oboscB in action are d<>alt with in detad 

Rights of ludciimity, which aie choses in action, have been recenth 
oonsidoied in Be Biehardbon, Ex pnrte St Thomas's Hospital (Qoi^einorh), 
[1911] 2 K B 705, C A Indemnity requires that the party to hi 
mdcmnihed shall no\ei be called upon to pay (ibid, ^«r Bucxt.et, L J 
at p 716) Tlius a peiijon entitled to be indemiiifiod is entitled either to 
a declaiation tli.it the peison who is liable to indemnify him is bound to 
procure hm iclease from the liability to the creditor (tbid, at pp 70') 
716, Oruse \ Pome (1869), 4 Ch App 441), or to have a fund set a-Mil 
to pioteot him fiom the liabihty when it arises (Be Bichardson, Ex p<i)!i 
St Thomas’s Hospital (Oovernots), supra, at pp 709,713, Lacey v Hill 
Crowley's Claim (1874), L R 18 £q 182, 191) Ciidei the old cuminon 
law rules no action could be maintained on a coiitiact of mdemni^ unlc" 
actual loss had been incuiTod (Be Bahaidson, Lx parte St Thomas h 
Hospital (Oovemors), supra, at pp 709, 712, Colhnge v Ueywood (1839), '• 
Ad £1 633), although a < ovenant to protect against Uability (Carr i 
Bobeits (1833), 5 B & Ad 78), or to pay the debt (Ashdown v IngnmelU 
(1880), 6 £x D 280, C A ), could be enforced, notwithstanding that tin 
person claiming the indemnity’ had not paid the whole debt The fa( 
that the person to be indenmmed is msohent does not affect the liabihtV 
of the person who has covenanted to indemnify him (HiU v Smith (1844) 
12 M. & W 618, 632, Ashdown v Ingamells, supra, disapprovmg Pm'/' 

V ^ Yorley (1832), 9 Bing 93, Be Bichardson, Ex parte St Tkom'i" * 
Hospital (Oovernots), supra) , but snv sums recovered under the indemnity 
must be applied lu satisfaction of the particular debt, and are m*t 
divisible among the general creditors m the bankn^tcy of the persmi 
indemnified (Be Bichardson, Ex parte St Thomas's Hospital (Governors), 
swftra), and see title Bankruptcy and Insolvency, Vol II, pjp 137, 
188. No order, however, for actual payment to the person ciaiini')^' 
indemnity can apparently be made in 'the absence of the pnncipal creditoi 
unle^ the claimant has already paid the debt (Be Bichardson, Ex pads 
8t Thomas's Hospital (Oovemors), supra, at p 713, but see Carr v 
Boberti, supra) As to the nature of a contract of mdemmty, see, furthir, 
title Gt ARAN TEE, Vol XV, pp 444 et seq 
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Part 11.—Possession. 

Sect 1 — Meaning of the Term Sect. I. 

790. “ Possession ” is a woid of ambiguous meaning(/), and its 
legal senses do not coincide mtli the popular sense (m) In English -LT” 
i iw it IS treated not merely as a physical condition piotoctod by 
owneiship, but as a right m itself (a) p^eiw^ 

791 The word “posbessitm ”(o) may mean effective, physical, oi 
manual control, oi occupation, evidenced by some out\said act, 
hometimes called de futo possession or detention (p) This is a 
(|ue 8 tion of fact lather than of law ( 9 ) 

792 The word “ possession ” may mean legal possession, \\ Inch jx-gal 
may exist with or without de Jucto possession, and with or without powcsslon 
u rightful origin (j) 


(0 Bourne v Fonbroole (1865), 18 C B (u 8 ) 628, Lyell v Kennedy 
(1887), 18 Q B D 796, C A , prr Fry, L J , at p 813 Aa to tLii ineaiung 
of “ possession ” or " vacant possession ” in a contract for the sale of 
Lind, see Lnhe v Dean (1860), 28 Beav 007, and seo title Sai v of Lani» 

(m) Pollock and Wnglit, Possession in the Common Law, p I 

(n) Ibid , p 19 , Markby, Elements of Law, s 340 “ Possession ’* 

nii^qnally e\piesses the simple notion of a physical capacity to deal with a 
tiling as the possessor likes, to the exclusion of everyone else (tbtd , s 348) 

II sometimes means physical control simply, the propoi word for winch is 
“ detention ” {ibtd , s 398) 

( 0 ) As to the meaning of “ apparent possession " for the jnirposes of the 
Bills of Sale Acts, see title Bills OI Sale, Vol III,p 66 The expression 

man m possession” used in the Distress (Costs) Act, 1817 (67 Geo 3, 
c 93), means a man in posse^Moii of the goods seized but not necessarily 
in possession of them on the premises whin they wore seized {Scott v 
Denton, 119U7J 1 K B 456), 

(p) A shopkeeper is in de facto possession of bank notes wlm h are dropped 
I)v a stranger in a part of the shop frequented by (ustoiriers and picked • 
lip by a customer (j&/«Zj 7 e« V /Jauileswortn (1861), 16 .I'l 1079) Again, a 
iiidn may be said to be in de facto possession of bulky 01 mmovable objects 
ri las own house or garden, though absolute physiial 'ontrol is imprao* 

11 ( able (Pollock and Wnght, Possession in the Coiiimon Law, pp 11 et eeq , 

JS) 

(q) Such use and enjoyment as the nature of the subjci t matter admits 
"f 18 good evidence of possession [Hatper v CJiatJtcsiPorth (1825), 4 1) & C 
•74) De facto nossession of goods may bo obvious whoie physical loiitrol 
1 domonstiable* It is a question of fact But m the oaptuie of wild 
niimals it may not always bo clear when complete possession is taken 

I bus, so long as a seine net is open, complete possession has not been taken 
<1 the fish {Young v Btehens (1844), 6 Q B 606 , 2 Kent, CoramenUnes 
<’1 American Law, p 349, and see title Fisheries, Vol XIV, p 589) 

'■> to the custom relating to the capture of whales, see title Custom and 
1 SAGES, Vol X , p 283 As to the property in wild animals, see titles 
\MMAL3, Vol I, pp 385 et aeg , Gahe, Vol aV , pp 211 et aeq 

(i) Pollock and Wright, Possession in the Common Law, p 26 Legal 
cossesMon must be conceived as a definite right or interest, to which legal 
‘ocidents are attached, and wbieh exist independently of the true owtieiV 

ode (ibtd ,pp 17,19) “ Possession in a legal sense is the determination to 

< aercise physical control over a thing on one’s own behalf coupled with the 
• dpaoity for doing so , and is therefore of neoessity exolosive ” (Markby, 
Elements of Law. s 397 , see tfru*, s 354, and Pollock and right, Pos* 
t'twion in the Common Law, p. 16) 
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Thenoimal case of legal possession is where the true owner hoe t/(> 
facto possession and intends to exclude unauthorised interference 
In this instance de facto and legal possession aie associated in the 
same person (s) A bailee also has de facto and legal possession during 
the bailment (f) 

Ijegalpos'(e''Sion of an aiticlo remains m the owner though he has 
lost or abcincloned physical possession of it or otherwise ceased to 
e\f'ici 80 efifucLivo contiol over it, for example, where he has lost a 
jewel in his house, left his implements of husbandry m a field with 
the intention of retuining, oi exen abandoned the article altogethei, 
proxndod that no one else has taken dc fac to possession (a) 

The owner his legal possession of an aiticle tempoiarily in tlu^ 
custody of his soivant(6), except where the servant receives an 
nitiile from a thud party to hold for his master, in which case the 
feorviint holds as bailee and has legal possession (c) In the sain > 
way the owner letains the legal possession wheie the article is in 
the custody of a guest oi licensee (d) 

A thief, howevoi, may have legal posiession of stolen goods, tlir 
tiue ownei having meiely the right to possession, on the principle 
that possession in fact with the manifest intention to exeicise sole 
dominion impoits possession in law (e) 


lli"ht fo 793 The thud moaning of tin woid “ posses'-mn ” is the light in 
imsissKii possession which maybe equivalent to owneishij), oi meiely ot a 

tenipoiaiy oi specml cliaiacter (y) 


Sacr 2— Diffoent Kinds oj Posse•^sion, 

Sin-'^ici 1 —Ahnoliite or Qualijint 

Absoluu 794 Possession is absolute wheie a man has solelj and 

posiLsMuii ov(lu''nely the light to and nNo the occupation of any movabl 
chattel, so that it cannot bo tiansfeiied fioin him or cease to In 
bis without Ins own act oi default Thus a man m.i} ha\o absoliiu 
possession of all inammate things and vegetable pioductions win n 
St /eied fiom the plant or giound(o), and of tame animals (/t) 

Qtniificd 795 Animals Jeia natures may be the subject of qualified oi 

luttutssion hunted juopeity, eithei on account of then inability to escape from 

the land of the possessor or because the possessoi has been granlul 
an exclusive piivilege of capture (i) Fne, light, an and watei ,iu 


(s) Pollock ami \\ 11*1111, Possc'isioa in tlio Commou Law, pp 17, 41 

(t) See tide Ba.iimi.nt, Vol I , pp 626, 641 

(a) See title Criminal Law and Procedure, Vol IX , p 641, Pollc*!' 
ftnd Wright Po'tse'^sjon in the Common Law, p 19 

(b) Set tide Criminal Law AMj Procedure, Vol IX, p 632 

(c) Pollock and Wnght, Possession m the Common Law, p 60, sec tide 
Master and Servant, Vol XX , p 67 

(d) Pollock and Wnght, Possession m the Common Law, pp 18, 68, 1*1^» 
140, Markby, Elements of Law, ss 371—381 , see title Sale of Good' 

(e) Pollock and Wright, Possession in the Common Law, p 20, and mc 
title Criminal Lvw and Procedure, Vol IX , p 678 

</) Pollock and Wright, Possession m the Common Law, pp 26, 27, I4(> 
(o; 2 B1 Com , p 389, and see title Aoricultubb, Vol I, p 293 
Oi) 2 B1 Com , p 390, see title Animaus, Vol I, p, 365 
(t) 2B1 Com,pp Savigny,Possession(ed 1865),s 31,p 342 
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also the subjects of qualified propeitv, the pioperty in tUeiu ceasing 
ili 0 instant they are out of possesbion (fc> 

Sub-Sect ‘J—Posfitssion of Onner 

796 An ownei of goods enjoys the full lights of ownership when 
I'G also has df> facto possession, or use and eujoynient (/) 

The right to ha\e legal and dt' /o possession is a noiinal Imt 
tut necessary incident of ownership(w) Such light may e\ist 
with, or apait fioin, dc facto oi legal possession, and in difleient 
|ii i-sons at the same time in viituoof diflcientpiopiietaiy rights 
U lien separated from poabesMioii, light to posseasiou is aomotnues 
Killed “constiuctno possession ”(o) Thus, when an ownei lias 
lin'U wrongfully dispossessed of his goods b\ theft, or has lost them, 
)i letains the light to possess thtMii(p), but wheio be has bailed 
iheiii ins light is toinjioianly suspended {(]) So, also, an e\ocntoi 
i nmediately on the death of the tostatoi, and bofoio piobate, has 
lonstructive possession ” of the tostatoi'a goods (/) 

Where de fat to possession is undetciinineil, foi lAainple, wheio it 
is (‘qually consistent with the facts that possession mav bo in one 
pel son or anothei, legal pos’-ission attaclies to the right to 

p K'-('SS (s) 

797 Where theio me two co-owners, each is in possession of the 
wliolo and of the half (/I, which moans that wliilc> c^aeli co owma 
lus contiol 01 (If fat to possession of the whole, ho exercises sm h 
control paitly on behalf of himself and paitly on behalf of his 
CO ownei (u) In the case of a joint tenancy, the joint ionants have 


M okby, Elements of Law, s 361, see aho title Amm vls, VoI I, pp 305, 

{L) 2B1 Cora,p 395 andseetitleEASFMi MS AM) I’uouxs A PncNDKi,, 
lol XI , pp 297, 310, 326 

(I) See Whllidms on Real Properly, 19th ed , p 2, Fouldtsv WxlJouqhhy 
'1S4I), 8 M & W 540, 648, Itunoughs v Bayne (1800 3 H X 296 

to rights of ownership without po^s<sslorl, see p 398, , oxt 
(to) 2 Saund 476, n , Blaekhuiu, ('onlr.ccfc ot Sah, .id od , i>p 339, 
340 , Bloram V Sandters (1825), 4 IJ &, C 941 

(n) Pollock and Wiight, Possession m the Common Law, pp 27, 146 

(o) Ibid, pp 25, 27 B g , where a siller or eairiir .igre(8 to hold os 
lit for the buyer, the buyer lias constiut live posstisMou , kco SlovcUl v 

UiKfhee (1811), 14 East, .108, Jathxonv A u ftol (1819), 6 Bing (\ c)60H, 
■T.d titles Carmeks, Vol IV, p 97, Saii: oi Goods, mhpi'Ino and 

-N WIG VT10N 

t/») Pollock and Wnglit, Possession in the Common Law, p 27 As to 
Bliithcr a person with a mere right to possession can mamtam trespass, 
*'pp title Trespass 

W) Pollock and Wnght, Possession m ihe Common Law, p 146 
t>) Tharpe v Stnllxvood (1843), 5 Man & G 760 The same rule 
S’'l'be8 in the case of an administrator {Morgan v Thomas (1653), 6 Exch 
302), and see title Executors and Admxmstbatoks, Vol XIV , p 140 
<«) Ramsay v Margrfdt, [1894J 2 Q B 18, C A , AnionvuU v tSmith, 
[l‘")ll 2Kb 689, C A 

it) Littleton’s Tenures, a 288 As to larceny by husband or wife, i>r 
P.»-tner, or joint owner, see title Cbiminal Law and Procedi ke, 
'<)! IX, pp 634, 635 As to trespass by one of several oo owners, 
Mil title Trfspass 

(u) Markby, Elements of Law, s 399 
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both eingle possession Srnd a single joint right to possess Tenants 
m common have single possession, but several rights to possess (a) 

Sub~Bect 3 —Possession of Bailee, 

798 A bailee has either actual or constructive possession of the 
goods bailed as well as the right to possess them , but his possession 
IS conditional on redelivery to the owner or his nominee upon ful¬ 
filment of the pui poses of the bailment (6) 

SiTB-SiCl 4 —Possession of Trespasser 

799 The foundation of the action of trespass is the wrongful 
interference with the possession of another (c) The trespasser doe-i 
not acquire possession of chattels unless there is an asportation or 
carrying away(d) Wliere a peison takes the goods of anotbci 
without his previous consent, possession in fact is acquired b\ 
trespass, winch, according to circumstances, may or may not be 
justihiible (c) 

bUB-SrcT 6 —of Finder 

800 The innocent (/) finder of a lost chattel who takes it into 
his custody obtains possession both in fact and in law, and has 
a limited light to possession good against all but the iighlfiil 
ownei (ly) 

The rule that a finder who takes possession of property absolutelv 
abandoned or irietiiovably Inst by its former owner thereby acqnms 
owneisliip(/i) 18 not applicable as against the Crown or against 

(o) Lillb fon’e Ttniiros, 8s 311, 314, 316 

{h) Se< (itlo IIailmjnt, Vol I , pp 624 et seq Tho tf*mporai'V cn'^toily 
of lii8 maskr’s property by a Bor\ant in cliarae must be ilistinc;m8hed from 
onliimiv baibnent, see litlo Masuh and Bervint Vol XX, p C7 
3’lie ciislody of the servant apparonlly nniounts tnoroly to a licenu* 
to deal with the piopeity in a ceitain way (Pollock and VVimht, Possespioii 
in the Common Law, pp 68—60, 110, 138, Kerr v Phyn (1893), 1'' 
Sc L R C07) Ab to the light of an owner who has delivered gooiK 
to a bailee to maintain trover for com (rsion by a sfianger, see ^wtan \ 
Pratt, (1908] 2 1 R 69,82, titles IUumenT, Vol T,p 663, Trovib 
AND Detinue As to posgension of an anctioncei, see Dams v Artmgst/il 
(1880), 49 L J (CH } 609, title Auction and Auctioneers, Vol I, 

p 620 

(r) Johnson v Diprose, [1893] 1 Q B 612, C A , see, further, title 
Trespass The term “trespass” is also used with reference to injury to 
chattels wheie the trespasser does not take possession 

(d) See title Cuiminae Law and Procedure, Vol IX , p 630 

(e) Pollock and right Possession in the Coinuion Law, pp 118 et seq 

lee also p 397, post . titles Criminal Law and Procedure, Vol IX, 
p ^629 , Tresrass , 

(/) Buckley v Gross (1863), 3 B &; S 666, 573 

( 9 ) Armory v Dclamine (1722), 1 Stra 605 1 Smith, L C, 11th ed 

p 366 . Oariwnqht v Green (18u3), 8 Ves 604, 609, Elwes v Bngg Gas Co 
(1886),33Ch D 562,370 As to when afinderof aohattel isregarded a 
bailee, owner, or thief, as to ftnding by a bailee or by a purehaeer, as ro 
rights of a ttnder against third parties, and as to chattels foaud on priv-uf 
property, see titles Bailment, vol I. pp 628 et sm , Criminal Law am> 
Procedure, Vol IX, p 630; Trover and Detinue , Pollock ard 
Wright. PossessioQ in toe Common Law. pp 171—187 

(A) Pollock and Wnghtt^Possession m toe Common Law, p 124 
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persons who have aoqnu^ franchises by giant or prescription in 
lespect of dbattels of which possession has been lost oi abandoned 
m special circumstances, such as treasuie trove (t). 

Sect. 8. —Rights Anunul to Possession 
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801 The prvnd facie piesumpiion of law is that the peison who rcmmaan 
has de facto possession has the property {k), and accordingly such 
possession IS protected, whatever its origin, against all who cannot ^ 
piove a supeiior title(i) This rule applies equally in ciiminnl (w) 

.md civil (a) matters. Thus a person m actual or apparent possession, 
but without the right to possession, has, as against a stranger or a 
wiongdoer, all the rights and remedies of a person entitled to and 
able to prove a piesent light to possession (o) 

Title to property, Cl eated meiely by the act of reducing a thing No title 
into possession, necessarily implies a reduction into possession «sr»in8t u^nor 
(ffected by a law’ful act Such an act, if it constitutes a trespass, 
cannot create a title to property as against the rightful owner (p) 

Until a superior title is shown, de facto possession is conclusive rtUangfir 
(vidonce of the right to possess {q) The result is that a stianger oi 
wrongdoer cannot defend himself by proving the light of a third 
j>aity (Oi unless he can show that he is acting on behalf of such 
tliird paity («) 


Sficr 4 —Aiqinsition of Possession 

802 Possession of chattels can be taken by phvsical contact (t)* Acquisition of 
but contact is not essential wheie the intention of the parties is that p'*"®**'®** 
possession shall be acquired (») In each case possession depends 


(t) As to treasure trove, see titles Baii.mpnt, Vol I, p fi31, note (;); 
ConstitutionalLaw, Vol VI, pp 372,489. Cbiminal Law and Puo- 
fFDOKE, Vol IX, p 621 As to estrays, wreck, lolsam, flotsam and 
hgan, see Co Litt 114 b, 1 B1 Com, pp 291—299, Consiahlfa (Sir 
Henry) Case (1601), 6 Co Rep 106, A 6 v Moore, [1893] 1 Ch 678, 
lilies Admikalty, Vol I, p 76, Bailment, Vol I, pp 630, note («),. 
631, CoNsriTPTiONAL Law, Vol VI, p 479, Vol VII pp 209 et sen 
(fc) Wilbraham v Snow (1670) 2 Wms Saund 47 . ones v Willwms 
(18371.2 M & W 326,331, Jewries v QreaX Western liatl Co (1860), 

6 E & B 802, 806, Elwes V Bngg Oas Co (1880), 33 Ch D 662, 509 , 
Ihe Wtnkfield, [1902] P 42, C A , Olenwood Lumber Co v Ihtlltps, 
[1004] A C 405. 410, PC 

(i) Rogers V Spence (1844), 13 M &W 681 .n < 

(m) See 2 Pollock and Maitland, History of Edglish Law, pp 40 et seg 

(n) Seefftid, and titles Tort, Teespass .ut n 

( 0 ) Armont v Delamine (1722), 1 Stra 605, 1 Smith, L G, Ulu od , 

P 366, Bridges v Hawkesworth (1861). 16 Jur 107«, Bourne v J<o»6roofce 
1 1865), 18 C B (N 8) 616, see Jeffries v Oreat Western Bail Co (1856), 
5 L & B 802, per Lord Campbell, C J , at p 806 n r, 

(p) Blades V Htggs (1865), 11 H. L Gas. 621 Elwes v. Bmg <?«* » 

‘«pm, atp 668. Olmwood Lumber OS v FJitUips, supra. Holmes. The 

< ommon Law, title “ Possession,” p 223 . 

(o) Asher v WhvOocl (1865), L B 1 Q B 1, Doe d Smith and Payne 
V JKeWer (1834)). 1 Ad El 119 

(r) Bftttow V OoTMicun (1878)f 3 App Cas 041f 651 
(•) Leake v Loveday (1842). 4 Man & G 072 , Newnham v Stevenson 
(1861), 10 C B 713, 724 , see, further, title Tobt 
(1) Eg , 0 , ma n can take possession of a com by puttmg it in his pocket 

th. pnwhUM ol *.oa. .to«4 m . 

worehoiise JKen the keys are hand^ ovM m 

intention of transferring ppssession (Markby, Elements of Law, s 368, see 
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on the ph> sical possibility of the possessor dealing with the thing 
exclusively (a) 

Whero <k Jado possession is undetermined, the lawful owner mav 
acqune it b\ entry or occupation (6) Where two persons claim dc 
facto possession, the title of the one who can prove the light to 
possess pie vails (i) 


Sl( r 5 —Loss of Possession. 

803 riiysit il 01 <h’ Ja< to posbession may be lost by discontinu- 
.inee of jibysieal contiol in vaiious ways (d), but the loss of physical 
contiol does not neci isaiily involve loss of legal possession(^), and 
a peison entitled to immediate possession, who has tempoianlj 
j)aited with de fm to pos^e&bion, has the lights and lemedies of a dr 
fado possessor {J ) 

804 Abandonment of goods takes place when possession of them 
is quitted voluntarily without any intention of transfeiring them to 
anotliei (r/) A buued coitin is not regaided as abandoned, but 
lomains in the possession of the deceased peison’s repiesentatiKs 
or in that of the peison who buried the deceased (//) Similaily, the 
inteiimiit of animals does not implv abandonment (/) 

The possession of a peison who has wilfully abandoned a thing 


(hienlv //o/Hy/av (IHUl), 5 Yes 818,821, and htlo IhiT s oi Sale, Vol III, 
]) 7, note (j)), and a nioitgagoc oi pi rson il chain Is entitled to posbossion 
may atquue pofisossion ’without physical irittrfeicnce with then use and 
enioymciit (Pollock and Wiight, Possession in the Common Law, p 7*1) 
In point of law possession ot goods rnay be changed by agreement without 
my physical change in their position or in the position of the person whu 
actually guaids them (l/d<s \ (1890), 2 > Q U D 421,0 A, 

po-Lisnii v,L J , at p 425, lovoistd on other grounds, [I892J A C 231/ 

(cj) Maikhv, Flcmriits ol Law, s J59 

(?/) Junes \ Chnmuin (1849) 2 Exch 802,821, Ex Cli , Bnktouo'v 
. CoiTOicort (1S78), 3 \pp C.is 611 

(f) I iillc'ton’h Ttiuucs, 8 701, see Rnmsuy v Mnrgrelt, [1894] 2 Q 15 
18 1 A 

(d) I'ct Markby, 1 Icunenls of Law, s 362 , Pollock and light, Possis 
Sion in the Common Law, p ]<>. and see p 404 pod 

(e) Pollock and \\ light, Possession in the Common Law, p 16 

if) L q, a hailoi where (ho bailment is revocable at will, or a trastee cd 
c battels lelt iindei the contiol ot the benetieiaiy {liarket v Fuilong, [18'iJ! 
2 Ch 172) As to the riglit of stoppage of goods in transitu, which must ht 
exercised after they have left the actual or constructive possession of the 
seller and hefoi e the y aie in the posi,csaion of the buj oi, see til les CARKitiC' 
^ ol IV , p 97, feAtr or Goons As to common law lieu upon good" 
depending upon possession and ceasing when possession or right to posse¬ 
sion IS parted with, see Qicat I'antnn Jiadtray v Lord's Tiusiee, [190'»| 
A C 109, Forth V Simpson (18491, 13 Q P 680, titles Lien, Vol AIX , 
p 2 , IsALK o> Goons 

(g) Pollock and Wiiglit, Possession in the Common Law, p 44 As to 
the possibility of a person divesting himself of a nght to possession hv 
wilful abandonment, see ibid, pp 124, 145, 22 Vin Abr 409, tit Wai' 
and SCO Haynes's Case (1613), 12 Co Rep 113, where it was said “a man 
cannot relinquish the pcoperty he hath to his goods unless they vested m 
another ’* 

(h) Haifnes'8 Cose, supra, 1 Hale, C L 616, and see title Bcbiai. an''* 
Cremation, Vol ill, pp 406 553 

(*) R V Fducucis (1877), l3Cox. C C 384, C C R Ae to 

larceny of things found and believed to have been abandoned, see title 
CRiinNSit Law a\» Procbdube, Vol IX , p 630 
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does not necessanly render Irnn liable foi any damage subsequently 
caused by the thing abandoned (j) 

805 Voluntaiy loss of possession may also be effected by tiaiisfer 
01 delivery to anutbei (k) 

806 Deprivation or the dispossessing of the goods of nnothei 
without his consent may be legally justifiable oi wiuugful actoidiug 
tociicumstances (0 It is iiglafulor justifiable, foi example, when 
the tiue owner retakes them fiom a trespasser (w), or when the 
taking IS authorised by law, for example, in a case of pul)lia 
imtessity or as being foi the tiue owuei's benefit (h), or in case 
of bankiuptcy, execution oi dibtieas(o) It is wioiigful when the 
taking amounts to a tiespass for which theie is no justification (p) 


Bgor.i 

Lownf 

PoMOndiHi, 


TiatiKferof 

powftmlon 

Hupussessloa 


807 The loss of possession may also be occasioned by destruction Dcsf ruction 
or extinction of the chattel m fact oi in law (</) cimttol 


808 Wheie physical possession unaccompanied by a light to UiBhtto 
liossesBion is legally divested, the forniei possessoi lias not the light 
of lecovery which belongs to a poison in actual possession (/) ^ 


{lOr^SOISiOQ 


Part III.—Ownership. 

Sbxr 1 —Xatuic of Oiincikhip 

809 0 w'ueislnp consists of iimumeiahle lights ovoi piopoity, Mtanmnof 
foi example, the rights of cvclusivo onjojment, of destiaction, ""“''iship 
alteration and alienation, and of maintaiiinig and recoveimg 
possession ot the pioperty from all othei pei^-ons Such rights 
file conceived not as sepaiutcly existing, but as meiged in one 
general light of ownership(«) 

(;) White \ t'rikp (l8o4), 10 Kxcli 312 {abaiidoiinunl of suiikcn vchuI 
lu navigable nver) • 

(1) See p 404, post 

(l) Pollock and Wiigbt, Posberi'-ion m the Common ' iw, pp 77, 78 

(m) See titles Tort , Tm spass 

(«) Isaaeh v Clatk (1615), 2 Uulst 306, 312 

(o) See Six Carpenlera' (’age (1610), 8 i,o Ken 146 b , 1 Smith, Jj C , 

11th ed, p 132, CharUsworih v Mtlle, (18021 A C 211 (shonft’a pos-^ess 
bion), It V Luihtnglon, Ex parte Otto (1804) I Q B 420 (detention, by 
<ourt, of alleged stolen property, produced by purchasei under euhpcena 
duces tecum), and see titles Bankrcpiot and In«‘odvenoy, Vol JI , 
p 4, Distress, Vol XI, p 117, FxcctTiiox, Vol XIV, pp 3, 4, 

:3nKKiFis AND Bailiffs 

(p) See B V BiUty (1853), Doari C C 140, C C R , titles Criminal 
Law and Procbddiul, Vol IX , pp 627 el seq , Tort 

(o) Eg, the escape and return to a wild state of a reclaimed wild animal, 
or the escape of gas, or the placing in the soil of a plant 

(r) BucKley v Gioss (1863), 3 B & S 666 

(») 2 Austm's Jurisprudence, 4th ed, p 817, Markby, Ekroeuts of 
Law, BS 300, 314, 321, 323 For suggested defimtions of ownership, seo 
find, 8. 318, n , compare the meaning of “ ownership ” as applied to 
bind, explained in Metropolitan Bail Oo v Bowler (1891), 60 D J (0 ® ) 

518, per Cave, J , at p 625 , affirmed, [1802] 1 Q B 166, C A , and see 
title Real Property and Chattels Real As to chattels being the 
subioot of absolute ownership, see Glanv vu 6, x 6, Bract foi W b, 

129 a, 131a, 407 b. 2 Pollock and Maitland, History of English Law, 
pp 4—la, 176—183 
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SrtCT 1 

Nature of 
Ownership. 

Ownership of 
chattels. 

Bow far 
nghta of 
owner 
divisible 


Legal and 
boiicficial 
ownership 


Ownership of 
corporations, 


The owneiship of goods (t) differs from the ownership of land in 
several respects (a), partly because the common law does not 
lecognise the possibility of the ownership of goods being spUt up 
into lesser successive interests or estates, nor does it contemplate 
remainders or reversions m chattels (b). 

810 Ovmei^hip is nevertheless divisible to some extent. For 
example, one oi moie of the fasciculus of rights constituting 
ownership may be detached (c) Thus an owner is pnmd facie 
entitled to po8<^esbion (d) or to recover possession of his goods 
against all the world (e), a right which a dispossessed owner may 
exeicise by peaceable retaking (/) But he may voluntarily or 
involuntanly pait with possession, for example, by the pledging (jj), 
lending, hxiing out (h), bailment (i), theft (k) or loss of his goods, in 
any of which cases he is left with a right of ownership without 
possession, accompanied or not accompanied, as the case may be, 
with the right to possess Ownership is also divorced from 
possession where the goods are in possession of a person who has 
a hen on tbem(/), oi when they are seized under a distress and 
until a sale is made under the statute (m) 

811 In the case of trusts, the legal ownership is said to be 
in tlio trustee and the benchcial enjoyment or equitable ownership 
in the cestm que tiust (n) 

Sect 2 —Personal Capacity. 

812 The owner may be a single individual or a legal entity, 
namely, a coiporation , or several individuals may together constitute 
the ownei (o) In the case of corporate ownership, the rights and 
obligations attach to the corporate body, and the existence of such 


(i) Our ancient law books, which are founded upon the feudal provisions, 
do not often condescend to regulate ownership of personal property (2 B1 
Com , p 385) Tlie law of personal property is said to be founded on 
the civil law {ibid ) 

( a ) See title Real Pkopertt and Chattels Beal 

(b) See p 413, post 

(c) Markby, Elements of Law, s 314 As to who be descnbed 
as owner in an mdictment for larceny, see title CatuiNAL Law and Peo- 
CEDURE, Vol IX , p 645, note {d) 

id) As to the possession of owner, see p 393, ante 
(a) Pollock and Wnght, Possession in the Common Law, p 25 
if) Littleton’s Tenures, s 497; 8 B1 Com , pp 4, 5, see Blades v 
mgqs (1861). 10 C B (N 8 ) 713; Re Ware, Ex parte Drake (1877), 6 
Ch D 866, 871, C A , and title Trespass It is a misdemeanour for 
«n owner to make a bargain with a thief, who has stolen his goods, not to 
prosecute if the goods are restored (4 Bl Com , pp 133, 858, see tatle 
Cbuciral Law and Procedure. Vol IX , p 603) 

See title Pawns and pLEDOESr pp 236, 238, ante 
Ih) See title Bailment, Vol I, pp 660 et sea 

(j) See »6i<l, p 624 , title Carriers, Vol IV , p 92 

(ft) As to the present practice in actions for the recovery of goods or 
vatue, and as to the nght of an owner to bnng a civil action for goods 
or their vmue against a thief before prosecuting bun onmmaliy, see titles 
^ V PP V ' ^ * Trover and Detinue 

* pp* 2* 18 * o*’ GtooDS 

p ()889) 2 Will Se Mar e 6, a. 8; see title Distress, V<d XI, 

(•) See title Trusts aNjkTbustxbs 
(o) Markby, Elements of Law, a 324 
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lights and obhgations is not affected by the death of individual 
members of the body(j)). 

There is no restriction placed on the acquisition of peraonalh by 
corporations aggregate (5) or chanties (r). 

Aliens are capable of acquiring and liolding peiaonal pioperty 
uther than a British ship (s) 

Sect 3 —AcquisUion of Otincthlnp 
Suu-Sect 1 —Ity 8uitension U) Title of Viv'tom Ownrr 


PHrMsMHl 


aud chstiU«KI>;f 
Oanei-shlp of 


813 The acquisition of ownership by succession strictly hpcaking Corporation 
ipphes only to coiporations aggregate, because in the eye of the law ‘wreRuto and 
I corporation never dies, and the members by succession acqiino 
the owneiship of the coiporate property (<) 

The geneial rule with regaid to corporations sole is that no 
(liattel can be acquiied by light of succession (a), except 111 the case 
of the Crown, or wheie the coiporation sole repieboiita a iiiinihi'i of 
jK'isons, or wheie by custom it has acquired the right of taking 
piuticular chattel mteiostb in suecesbion (/<) 

An individual may, however, be haul ti acquire owncislnp by indivMiml 
biiccession (() when ho snecoods to the title of a prtnioiis ownoi, s'lciv&ilon 
foi example, m cabes of gifts (1/), sales (e), uiidci awill(/), 01 on an 
intestacy (^/), or to the possession of nnothei under cnoniuhtances 
(li'piiving the former owiiei of his ovMieiship, tui example, mease 
of a purchase m market o\eit U>) 


SUB-StOT 2—Dll t'hutnje of Pot emon 

814 Loss of possession of chattels frequently involves loss of spmno 
owneiship, owing to the practical didlicult^ of following up the 
ownership of movables But a judgment for the recoveiy of any 
property other than land 01 money may be enforced either by writ 
for delivery of tlie property, or by writ of attachment, 01 by wiit of 
bequestration (i) 

When such a judgment is being enfoiced by wiit of deliveiy, tlie^ 

(ourt may on the plamtiirs ajijilication order that execution shall 


ip) Markby, Elcmeuta of Law, sa 320, 774, seo 1 lo Coitponaiioiis, 
Vof VIII, p 366 

iq) See tbid , p 377 

(r) See title riiARiTiES, Vol IV, p 124 

(«) Co Litt 129 b, 1 B1 Com ,p 300, Watjoulv Mareham (1690),Moore 
fit B ), 431 , see titles Aliens, Vol 1, pp 306 el seq , biupriNo ani> 

N WIQATION 

(0 3 B1 Com , p 430, see also title Coiivorations, Vol VIII , p 365. 

(а) 2 B1 Com , pp 432, 433 

(б) Ihid , p 433 

(c) See Markby, Elements of Law, pp 371 et »eq 

(d) See title Gifts, Vol XV , pp 404 ei aeq 
(<•) See titles Saijs of Goods . Salk ok Land 
if) See title Wills 

(j) See titles Descent and Distbibution, Vol XI, pp 16 et aeq ; 
Executors and Aditinistbatobs, Vol XIV, p 136 
( h ) Pollock and Wright, Possession in the Common Law, p. 123, see 
title Mabsets and Fairs, Vol XX, pp et aeq 
(t) B S. C , Ord 42 , r 6 As to wnta of delivery, see title Execuiicn, 
Vol. XIV pp. 37, 74, 75, as to writs of attachment, see %Md , p 76, and 
•** to wmts of sequestration, see ibad , jpp 79 et aeq Sto, generally^ as to 
the lecoveiy of goods in apecie, titles DiSTRBSi, Vol XI, pp 199 et aeq , 
''ALE ow Goods, Tboveb and Detinue 
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18BU6 for the delivery of the property without giving the defendant 
the option of retaining this property upon payment of the assessed 
value (fe) Such an order may be made without the value of the 
propi-rty being fust assessed(i) 

Ownciship also follows possession in the case of com and 
negotiable insti unients (m), but, in the case of stolen goods, unlesh 
bo'd in niarkit oveit, the ovvneislup remains in the tiue owner(n), 
and where they have been sold in market oveit to a bond fide 
purchaser, the property levests m the true owner upon hib prose¬ 
cuting the thief to conviction, at the date of such conviction (o) 

815 Ownojslup may be actpined by change of possession (l)as 
against all the woiKl, bj occupancy, where a man takes possession 
oi an owiKiliss thing (p), (2) as against all the woild except the 
tine owner, by a hnder oi tiespassei taking possession of the goods of 
cinotliei {q) 

816 ])< fra to possession, unaccompanied by a light to posses¬ 
sion, may bo corueited into full owneislnp b> lapse of tnne(0 


tSra Sfccr 3—l>y 'Jihinq (fu'jtnal 

817 Ownershi)) may be acquued by occupancy of a thing 
witlioiit an ownei (h), foi example, the capture of wild annnals(f), 
the appiopiuitioii of free natuial elements, such as light, an, and 


{L) K S C, Old 48, r 1 Wlieio a writ of ddivoiy is issued giving 
the defendant the option of letaniing the property upon payment of its 
V line, (ho owneiship lernains m the plaintiff until the sheriff has levied 
the V due from the defendant’s goods {Be Ware, Ex paiie Drake (1877), 
5(‘h 1) 866, Be Scnrth (m^), 10 Ch App 234) 

(1) Hymns V Ogden, [11105] 1KB 246, C A 

im) Se'f title Bulsoi l^xeiiANot, Peomis<^ori Norcs and Ntgotiabti, 
Instrumi*\ih, Vol II, pp 459, 461 613 As to what are mgotiable 
lustiumi n(^ sio tbtd , pp 459 et eeq , 664 et seq 

(n) Vihnout v lieiiihy (1886), 18 Q B D 322, pci Lord EsnjtR, M R , 
at }>p 326, 327, athiincd (1887), 12 App (’as 471, and see title Sale oi 
Goons 

(«) See titles ('riminalLaw AND PaocFniiKE, Vol IX , p 686, MxiiKErs 
AM» Pair*^, Vol X\ , p 55, Sale oi Goods 

(p) See the text, iii/m 

(q) See p 304, owh 

(?) See title LiMiXAriov of Actions Vol XIX , p 50 
(«) 2 B1 Com , p 402, Vaugh ,pp 188,190 2 Stephen’s Coraraeutanes, 
p 43. Maikby, Elements of Law, ss 483, 484, Pollock and Wnght, 
Vos^iession m the Common Law, p 124 As to the relation of occupancy 
to ownership, see Maine, Ancient Law, o vui 

ul Young V l/»eAen« (1844) 6 Q B 60b, Aberdeen ArHu" Co v SuHtt 
(1862), 4 Uacq 356, H L , Bladeity Higgs (1865), UHL Cas 621, 632 
\\ iVl lumnala are not in the possession ol the owner of the soil, he having at 
most a qiiahfled pioperty in them or a right to reduce them into posses 
Sion (see title Animals Vol I, pp 366, 370, Markby, Elements of 
Law, e 301 , Savigny, Possession, s 31, p 342), but, in the United 
Kingdom, the ownership of wild animals, except fish in the sea (see 
Fenntngs v Gtenulle (Lmd) (1808), 1 Taunt 241, Hogarth v Jackson 
(1827), 2 C A P 695 V. title Fisheries, Vol XIV p O'lO) other than 
royal hsh (see p 402, pout), cannot as a rule be acquired by mere 
oecnpancy, sporting nUits being enjoyed either by virtue of a franchise 
(Williams, Ri^ts of Common, pp 228 et seq), or as incidental to the 
ow&eiship of land {tbtd , p S|40, Case of Monopolies (1602) 11 Co Rep 84 b, 
87 b; 2 B1 Com p 417 / and see title Gave, Vol XV, pp 211, 212) 
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m 


water (a); the collection of matter, such aa seaweed, from the sea or 
shore (a), the severance of a thing, foi example, coin oi other 
emblements, fiom the and, peihaps, the finding of a thing 

absolutely abandoned or iiietneiably loBt(f) 

818 Ownership may also be acijiuiod by iinontioii, ns, foi 
example, the right which an nntlioi has in liis own litmary 
compositions (d) 


Svjj Seci 4 —/jft/ 

819 If an^ corpoieal substance receives an nccesHioii (*>) hy 
natuial or artificial means, as hv the giowth of xegctahUis, the 
piegnancy of animals, the emhioidery of cloth, oi the coiixeisum 
of wood or metal into vessels oi utensils, the original owner is 
entitled by his light of possession to the propeity in its impioieil 
stfite But this pimciple does not apply wheie the spinios of (lut 
thing IS changed, as by making wine, oil, oi bread out of anothi'i s 
guipes, oh\es, or wheafc(/) The niaxiiii jiaitim sajindit iciitnni 
applies in the case of all animals except swans (f/) 

Sirnilaily, when the goods of one man aie attached to the land oi 
chattel, foi example, a ship, of anotliei, the owiiiuhliip ni bu< li 
goods is tiausfeiied to the owner of the land oi chattel (/() 

bl 11 IM 11 > ~ Hi/ f'lmhi'i >11 

820 Owiieiship of goods nvi) ho acqiiiied hy confusion or 
mtoiuiixtuie, ditUieut piinciplc'j being applicable wlicie the 
luteimixtuie takes place hy agieenienl, fiuud, oi accident (i) 


(a) 2 Bl Com , p 402 , see title \\ cteks anu VV ArEBCOUitsns 
(fi) 2 Bl Com , p 403 , seo title AoRif vlicul, Vol I, p 282 

(c) 2 Bl Com , pp 0, 14, Bract lib 1, c 12, foi 7 b, lib 2, c> ^ 
foi 9 a, bb 3. c 1, lol 120 n, eiio p 304, aiiie, Markby, !< h ineiifs of 
Law, 8 485 , and title '1 uovi n am) Dj ii\ue 

(d) 2 Bl Com , pp 400—406 This kind of owiifi «hip hvs been ngu 
lated and protected by numerous Btalutcs, see tide Copyitionr and 
Li 11 .RAHT Pkopertt, Vol VIII, pp 136 etheq , Copyright Act, 1011 
(1 & 2 o 6, c 46) , title Paients and In ven iions, jip 125 et seq , ante 

(e) The acquisition of ownership by “ accession ” is grounded on the 
nght of occupancy and touuded on a doctrine’of tlic Boman law 

{/) Bract foi 9, 10, Anon (1559), Mooie (k b), 19, 20, Anon (1694), 
Popu 38 Anon (1490), Y B 3 lieu 7, 15, pi 6, (> v M (IV29), Y 15 
12 Hen 8, 9. 10 , 2 Bl Com , pp 403, 404, 406 , Markby, Elements of Law, 
s 489, Bee title Buildinq Contracts, L\ginbeb3, and Aucuiiecis, 
\ol lll.p 165 

(o) Bro Abr, tit Proper tie and nropnetato probanda, 29, Ome of 
Nwfln* (1692), 7 Co Rep 16b, 17 a, 2 Bl Com, pp 390, 391, and seo 
title Animals, Vol I, pp 365, 366, note (t) 

[h) Markby, Elements of Law, s 496, title Building Contraotb, 
Lngineers, and Arciuiects, Vol III, p 260 , Wheeler v Stratton (1912), 
105 L T 786, Forman <& Vo, Pro]^taty y Ship * Lidiie^diile" [WHi] 
A C 190, P C But, as to the ngnts of a lessee to be compensatoil for 
hiB improTements, see title Landlord and Tenant, Vol XVIII, pp 479, 
506, 667 The rule in the text is based on the legal maxim qutdqutd 
planttdw tolo, solo cedtt 
(s) See title Bailment, VoL 1, pp 642, 643. 
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Stb Sect 6 —Under Patamount Autlmntiy 

821. Another method of acquiring property in personal chattels 
18 by the exercise of the Royal Preiogative, whereby a nght may 
accrue either to the Crown itself or to persons claiming under the 
tide of the Ciown, or by presciiption which supposes an ancient 
grant (/t) 

In this class aie included taxes and cubtonis, whether con¬ 
stitutionally inherent in the Ciown or created by authority of 
Parliament (k) 

The Clown acqmies title by a kind of preiogative copyright m 
coitain books or publications, for example, Acts of Parliament, Pro¬ 
clamations, Orders in Council, lituigies and books of divine service 
of the Chuich of P^ngland, and the Authorised Version of the 
Bible (0 

Royal fish, namely, whale and sturgeon, thiown ashore or 
caught near the coasts aie the property of the Crown by pre¬ 
rogative (m) 

Certain things which have been lost or abandoned belong to the 
Crown by prerogative, namely, treasure trove, waifs, estrajs, 
wreck, jetsam, flotsam, and hgan (n) 

822 Ovynership of goods is capable of being acquired, regaidless 
of the title of the previous owner, by foice of a statute Examples 
of this transtei of ownership occur (1) where the goods of a bank- 
lupt aie transferred to tho trustee in bankruptcy (o), (2) where 
goods aie sold under tho Rules of the Supreme Court, pending 
litigation (p), (3) wheie execution is levied (q) , (4) where smuggled 
goods are forfeited (?), or (5) where a forfeiture occuis by reason of 
a breach of the excise laws (s) or Meichandise Marks Act, 1887 (t), 


(k) 2 B1 Com,p 408, see title CoNSiiroTiONAi. Law, Vol VI, pp 371 
et seq 

Jl) See tithvs CoNsiiruTioKAL Law, VoI VI, pp 496 et tea , Coprmanx 
ANU LllERAKT PUOPERTT, Vol VIII, p 172 Ct iCJ 

{m) 2 B1 Com , pp 216, 280 , Markby, Elements of Law, a 236, where 
it 18 stated that the nght is still sometimes claimed in respect of whales 
by the grantees of the Crown , see, further, titles Constitutional Law. 
Vol Vll, p 216, FlbilLRiKS Vol XIV, p 680 

(n) Co Litt 114 h, 1 B1 Com, pp 291—299, and see title Con 
BTITUTIONAL Law, Vol VI, pp 479 et eeg , Vol VII, pp 210 et aeg 

(o) See 2 B1 Com, p 471, and see title Bankruptot and Insol 
VENCT, Vol U , pp 143 et acq 

(p) 11 S C , Old 50, r 2 , see title Practice and Procedure 

{q) See title Execution, Vol XIV , pp 4, 14 Where goods are taken 
in cxeontion to satisfy a judgment, the shenft has a special property m 
them between tho seizure and the sale (Wtlbraham v Snow (1670) 2 Saund 
47. 8^ JRe Gourlay, Ex parte Abbotf (1880), 15 Ch D 447, C A . and 
title SHBRipts AND Bailiffs), but where goods are distiamed for rent 
the goods ^ tn cuatodtd legia and the property m them, until sale or 
o^er lav^ul awpos^, remains m the onginal owner, and does not pass 
to the ^tralnor (2 Wms Saund, 6th ed, 47, note (o)), see title Distress, 

\ Ol* f p lu8 

Consolidation Act, 1876 (89 & 40 Vict c 36). s 177 , see 

tiue Bvtbnue 

(#) Excise Management Act, 1827 (7 ic 6 Geo 4, c 63), s 32. see title 
Betxekxte 

(l) 50 & 81 Vict o 

AND DESjOMS 


28. 12. see title Trade ICarxs, Trade Najias, 
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or (6) vhere b shi^ is sold under proceedings against her m rm ifj^ ^ 9, 
m the Admiralty Division (a). 

Sect. 4 -^Co-oicnerghip (6). 

StTB Sect 1 —Jmnt Ounvr$hip 

823 Ajoratownershipoijointtenancy isdistingnishedbythefoui joint 
unities—of possession, mterebt, title, and time of commencement (c) i»onhtp la ‘ 

Personalty, although it cannot be vested in co-parceners ((f), may, 
like real estate, belong to several persons either as joint tenants or 
as tenants m common («), and expressions contained in anv 
instrument which create a joint tenancy or tenancy in common 
in realty have the same effect when apphed to personalty (/) 

The right of survivorship (g) attaches to a joint tenancy of per- SaiTitonhipb 
sonalty (h), including choses in possession and in action ( 1 ), as well 
as of realty (k), until severance (l) 

It has been held that the doctrine of survivorship does not apply i*»rtnew. 
to chattels belonging to a tiade partnership so as to enable the 
Buivivmg partners to dispose of such chattels without the concur¬ 
rence of the legal personal lepresentatives of a deceased partner (m), 
but this exception does not apply in law to choses in action belonging 
to a partnersliip(«); and, although m equity the share of the deceased 
partner in the paitnership choses in action devolves on his executors 
01 administrator ( 0 ), the lemedy survives to the copartner (p) 



8ub-Seci 2 —Ownership in Common, 


824 Owneis in common have a unity of possession, but a Ownewhipia 

___—--common 


(«) Ctmtnqiie y /mrie (1870), L B 4 II L 414,428,429,442, loe titles 
Action, Vol I, pp 47, 48, Admiraitt, Vol I, p 123 

(b) Co ownership probably came into use as a moditted form of family 
ownership—the oldest form of ownership (Markby, Elements of Law, 
8 326) 

(c) 2 B1 Com, p 180, see, further, title Beal Propfrtt and 
Chattels Beal 

(d) See title Beal Property and Chattels Beal • 

(e) 2 B1 Com , p 399 

If) Ibid , see 1 Eq Cas Abr 292 As to what orda create, and as 
to the severance of, a joint tenancy, see 6 Ciu Dig , 4ih ed , pp 329—343, 
tit zxxvm, Devise, c xv , titles Beal Property and CsArTELS Rpal , 


WlILS ^ _ 

ig) As to the rmht of survivoiship, see titles Real Proppkxx and 
Chattels Real , Wills 

(h) 2 B1 Com , p 399, Littleton’s Tenures, s 282 

(i) See the text, mfra 

( k ) See title Beal Property and Chattels Beal. 

(l) Co Litt 182 a ^ , 

(to) Buddey v Barber (1851), 6 Exoh 164, following Y B 38 Edw 3, 

fol 7, Co Lit 182a, etoAB v Collector of Oustoms {\S13), 2 M A S -23, 
and distingiushmg Lake v Odieon (W29), 1 Eq Cas Abr 291, JefferejM 
V 8maU (1684), 1 Vem 217, and Orawshayy Volline (1808), 16 Ves 2w. 
Buckley v Badier, eupra, however, is said to have been disapproved by 
James, L J , in Taylor v Taylor (1873), 7th March (unreported), and the 
Partnership Act, 1890 (63 A 64 Viot o 89), s 38, would seem now to 
authorise the surviving partuen to dispose of such chattels for the purpose 
of Runding up the partnership 

(n) Martin y Ororope (1698), 1 Ld Raym 340 „ « Wme 

(o) Jeffereye v, BmaU, eupra t Lake v Craddock (1732), 3 P Wm 
168 : Bee title Choses in Aotioh, VoL IV., p 399 

(p) See title Partnership, p 56, aide 
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Peesonal Peopeety 


SBcr i distinct and seveial title to their shares, which need not 
Co owner necessarily be equal (q), and there is no right of survivorship 
between owneis m common (0 Ownership in common arises 
(1) from the severance of a joint tenancy (s), or (2) from a gift to 
two or moie persons m common (i) 


Part IV.—Alienation. 


Sect 1 —In Genaal 


Mcthal of 
ali< Tint ion of 
'•battels 


825 Tho alienation of chattels differs essentially fiom the 
alienation of land Chattels weie never subject to the lules of 
feudal teniue wluch in oailydajs lestinined the transfer of land(fl) 
At the pieseiit time, while a deed, or, m the case of legistered land, a 
statutory transfer (6), is required to cunvey land((), chattels iii 
possession may be tiansferred without deed or writing if possession 
IS doliveiod (r/) Chattels are also tiansfeiable by deed and by way 
of sale 01 gift (<') 

Sect 2 —Vohintanj Ahrnation. 

Suij-Sici 1 -Hi/ DillVII }j 


Dohvi'iy 826 l>eli\('i> (/) IS the \oluiitaiy tidnsfoi of the possession of 

goods to another (y) Where a movable object is handed over to a 
poison with intent to tiansfer owneiship, for example, in the case 
of gifts (A), or sales (i), the property m the goods is transferred 
Ddivny liut 111016 change of custody does not of itself involve a change of 

loi HiKcini ownership, as the article may be transferred for a limited purpose 
juiiiiose only, as in the case of bailments (/r) Similarly, delivery of a chattel 
by a niastei into the custody of his servant does not give the servant 


' in) Littleton’s Tenures, s 202, 2 B1 Com , p 191, see, further, title 
Efai, PnoPEniT and Cjiatieis Real 
(r) Littleton’s Tenures, s 321 
(8) See title Real Pkopeuty and Chattels Rial 
\t) Littleton’s Tenures, s 321 As to whnt words create a tenancy in 
common, see titles Reai Pboperty and Chattels Real , Wills 

(a) See Co Litt 145 b, 351 b , title Real Property and Chattels 
Real 

(b) See titles Real Property and Chattel^ Beal, Sale of Land 
( o) See title Real Proplrty and Chattels Real 

(d) 2 B1 Com , p 441, 1 Sbep Touch (Piestou’s cd ), p 227, Com Dig, 
tit Bious (D 2) According to the old law, no gift or grant of a chattel 
was effectual to pass it. whether by parol or by deed, and whether with 
or without consideration, unless accompanied by delivery (Cochrane v 
Moore (1800), 25 Q B D 57, 72, TO, C A , and see the text, infra) 

(e) See p 406, post, title Gifts, Vol XV , p 410 As to the uienation 
of choses ui action, see title Choses in Action, Vol IV , pp 366 et seq 

(f) See title Gifts, Vol XV, p 412, and, as to gifts mortu causa, see 
ibid. p 432 

(a) Pollock and Wright, Possession in the Common Law, pp 43, 67, 71 
(A) See title Gifts, VoT XV, p 412 
(*) See title Sale of Goods 

(k) See titles Bailhent, Vol I, p 624, Pawns and Pledges, p 238 
As to the effect of deliTery to a common earner, see title Cabriebs, 
Vol IV.. p 95 * 



PaET IV —ALIKNATlOSr, 


m 


possession, unless the master makes the servant a bailee Cf)^ but. 
where dehveiy is made by a thud paitv to a servant on Iwhalf of 
his master, the possession accjuiiod by the servant is that of 
bailee (in) 

827 Possession of ponderous goods and chattels m laigo 
quantities, which cannot leadily be transfeirod from hand to hand, 
may bo transfeired bv an^ tiansaction which effeetualh pisses the 
control to the now piSvSessoi («), foi example, hv handing o\ot tlio 
key of a warehouse(o), ot of a plate chest (;»'), in which the goods 
are stoied, or otliei indma of piopoitv( 7 '), with the intenlion of 
tiansfeiring possession , so pissession of goods at sea (an ho tians- 
feiied bv indorsement and delivoiy of the bill of lading (/) 

The delivery of a pait ina> be a dolixeiy of tlie wliole if it is so 
intended, hut not otheiwi8e(i.) 

Constinctivp delivery of possession is also effeetod hv a cliange in 
the chaiactei of the pisses'.ion without a corresp tiiding change of 
custody, foi example, wheie a selloi ceases to letiiiii possession as 
ow'iiei and boionus a bailee foi (t), oi hoimuei fiom (a), the luijoi, 
or wheie cliatti^ls aio tiansfeiiod by wmy of gilt uitt'i nios{h), oi 
sale (f), to A biileo who alundv has them m lus uisiodv.oi to a 
liiidei 01 wioiigfiil tak('i (</) already in pohsesmon of them, oi when 
goods are in the custody of a bailee, and Iho bailee, puicliasei, 
and vendor ngieo tliat the goods shall ho ludd on behalf of the 
jnucli isi 11 ) 


(l) Pollock and \\iii,hl Posw,sion ui the ( oininon Liw. p fiO, bk* 
note {&), p 394, ante and his* title Masiph ami Si in ant Vol XX ,p 67 

(m) Polloek and Wnglit Pos>e'is)()n in the Common Liw, p 60, aeo 
note (b), p 304, ante, and see title CniMiNAL Law anu PiotLiieiiK, 
Vol IX , p 6-)0 

(n) Kilpinx f.Vdlc?/, [1802] 1 Q B 682, and as to tonslmctive delnerv, 

see, further, titles Outs, Vol W', p 413, Haw oi (loons * 

(o) ElliH V TInut (1780), 3 Term Pep 464, 4Cs Mfyerstem v limber 

(1866), L R 2C P 38,02, Amonay y.’oyo-s (IS7 .), 1 Fx 1) 280,290, 
C A , UiUon V TurAei (1888), 39 Ch 1> 669, OTo In some cases the 
delivery of a ke-v h said to ho not merely a s^vmbol «I possession, but 
actually to confer manual coiitiol, see Oouyh v livemid (1803), 2 II & 1 

{p)BowKer\ Williarmon 5 T L It 382 

(q) Chophn V Uogers (1800), 1 Fast, 102, 19.0, Elmore v Slone (1800), 
1 Taiuit 4.08 

(,) 8(w llv Burdiil (1884) 10 App Cas 74, per Lord Bi ackhoun, at 
p 96, and see title Saik or Coods As to the elTMt of dork warrants 
ind other mercantile documents in tiansfcrring posHcsHion, sot titles Saia 
OF Goods , Shipping and Nvvigation 

(«) Diron V Yates (1833), 5 B & Ad 313, 339, Kemp v Falh (1882), 
7 App Cas 573, per liord BiAtKBiJftN, at p 686 , and see title Saii of 
Goods 

(t) Elmore V Stone, supra, Castle v Swotder (1861) 6 II & N 828, 
Ex Ch , and see title Sai e oi- Goods 

(a) Martin v lFaMi« (1866), 6 E & B 726 

{h) Winter v IFtnter (1801), 9 W R 747 , Kdptn v Ratley, supra, 
and see title Gipts, Vol XV , p 412 

(c) See Edan v Dudfield (1841), 1 Q B J02, 307 , TMhfwhite v Jh reread 
(1846), 15 M & \V 285, 291 , and see title Salk of Goods 

(d) 2 8hep Touch (Preston’s ed ), pp 240, 241 

(e) See title .Hai-e of Goods 
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Personal Propektit. 
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In the case of a gift, delivery of possession is necessaiy to vest a 
chattel m the donee (/), unless the donor expressly or impliedly 
constitutes himself a trustee for the donee (g), or unless the gift is 
by deed (/i). 

Sub-Seot 2—By Deed 

828 Chattels, whether capable or incapable of delivery, may be 
alienated by deed without delivery, and with or without valuable 
consideration (i), but an assignment by way of mortgage or abso¬ 
lute transfer of thattols by deed or writing, if unaccompanied by 
delivery of possession, must, m certain cases, be registered and 
attested in accoidance with statutory requiiemcnts {k). 

Sm-SrCT 3 —By Cmtiad of Sale 

829 Tlio most usual way of transferung goods is by means of 
sale, namely, a tiansfer in leturn foi a money consideration called 
the price (0 By a contiatt of sale of goods the seller transfers or 
agrees to transfer to the buyer the property in the goods for the 
puce (w) The contract may lie absolute or conditional Where the 
property is transfeired to the buyer, the contract is called a sale, 
but, where the tiansfer is to take place m the future, or subject to a 
condition piei edent, the contract is called an agreement to sell (n) 

The geneial lule is that transfer will be effected accoiding to the 
intention of the jiarties as appearing from the agreement (o) No 
deliveiy is necessary to transfei the property in specific or ascer¬ 
tained goods if it IS tho intention of the parties that the property 
shall pass before delivoiy (p) 

Spot 4 —By Exchange 

830 The piopeity in chattels may be transferred by a contract 
of exchange or barter, namely, wheie the consideration to be given 

( /) 2 B1 Com , p 441 , Irons v Smallpicce (1819), 2 B & Aid 651 , 
Cdchrane v Jloore (1800), 26 Q B D 67, C A , and see title Gifts, 
Vol XV , pp 412, 413 

(g) Jones v Lock (1865), 1 Ch App 26, see titles Gifts, Vol XV, 
pp 409, 413 

(7t) See the text, infra , and title Gifts, Vol XV , p 410 
(») 1 Shep Touch (Preston’s ed ), p 224, Anon (1467), Y B 7 Edw 4, 
fol 20, pi 21, Bract fol 100 b, Cochrane v Moore, supra, at pp 72, 
73 , and see title Gifts, Vol XV, p 410 For forms of deeds of gdt 
of chattels, see Encyclopaedia of Forms and Precedents, Vol VI, pp 129 
ot seq As to transfer m equity of property in chattels, see titles Giirrs, 
Vol XV , p 413 , Trusts and Trustees As to ahenation by way of 
eon tract of sale without delivery, see the text, tnfm 

(k) As to the oases referred to, and as to such requirements and the effect 
of nop-«omphance, see title Bills of Sale, Vol III, pp 30 ef seq As to 
instruments which are not within tho' expression “ bui of s^e,’’ see title 
Bills op Sale, Vol III ,pp 16 et stq Assignments byway of mortgage 
must be m accordance with the statutory form, see tiia, pp 34 sea 
(!) 2 B1 Com, p 446, see title Sale of Goods 
( til) For the numerous oases m which the transfer of property m goods 
has been considered, see title Sale of Goods 
(») Sale of Goods Act, 1893 (66 & 67 Viot c 71), s 1 
(O) Badische Amltn und /Soda FabnJc v Hitkeon, [1006] A C 419, 424, 
and see title Sale of Goods 

(p) CwMme v Moore, svtpra, at pp 73, 76, see Sale of Goods 
Aoi isbs (60 & 67 Viot o ^y, ss 16, 17 
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for the goods is other goods in lieu of money (q) The fiJpf,». 

principles govern the law relating to sales and exchanges {r) VS4 

Sect 3 .—Inioluutai q Alienation 

831 The principal cases in which involunlaiy ahonatiou of iiivoluntiny 
personal property occurs are distress, evecution, and bankruptcy («), »i‘«niation. 
a rarer case is that of forfeituie (t) 

An owner may also be involuntarily deprived of his owueiship of 
goods by sale thereof in market overt (o), or by destiucUout^/^), or 
by the transfer of the goods to a foieign country wbeie by the laws 
of that countiy another person gams a valid title to the goods (<)* 
or by a complete change in the natme of the goods, foi example, 
where they are con veiled into real propeity {jl\ or by dealmgh 
under the Factors Act, 1889 (<). or under the Bale of Goods Acts, 

1893 (/), or by the opei ation of the doctrine of estoppel {</), oi under 
the Statute of Limitations (/<) 

832 As a rule, tho remedy of a croditoi is to sue the debtor for DiHU-eM. 
the amount owing Without legal piocess he cannot obtniii ledioss 

by seizing the debtoi’s goods, e\ce})t w'heie ho is entitled to avail 
himself of the summaiy leinedy of distiessfi) 

Chattels may be distrained for rent in aireai, for rales and laves, 
for sums payable by virtue of ordois of comts of summaiy juus- 
dietion (A), and for debts duo to tlie Crown (1) 

(q) Cochrane y Moore (18^)0), 2o Q H D 67, 74, A , Sonlh Antifraltitn 
Insurance Co v liandell {I860), L 11 3 P (’ lOl , further, titki 
Bviiment, Vol I, pp 640, 541 , Sate op Goods , und, foi tho law of 
evihange of land, soe title Revl PKorniirv and Chaiims Real 
(») 2 B1 Com , p 446 
(») See the text, tnfia, and p 408, post 

It) As to forfeiture of the goods of an oiitl iw, sie titles roNSiii utional 
Law, Vol VI, p 354, Ckiminal Law and Pitoci duke, Vol IX , pp 4JI, 

432 • 

(a) See Uaiqrcave v Spml, [1862] 1 Q B 26, I'lul soe title Sate of 
Goods As to how far theft allccts tho owner’s ti 'o, seo title Ckiminal 
Law and Pkocldure, Vol IX , pp 684 H seq 

(b) Sec p 397, ante 

(c) Cnmmell v Sewell (1860), 6 H & N 728, Ex Ch , Casinqm v Imrte 
(1870), L R 4 H L 414 , Ahoch v Smith, [1892] 1 Ch 238, C A 

(d) Bac Abr , tit Tresp.xss (E ) 2, 2 B1 (]om , pp 404, 406 , eg, “If 
I employ a builder to bniJd me a house and ho does so with bnoks that 
ire not his, I apprehend that they become niiue and lhat their forrnei 
owner cannot recover them or their Milne from me” (Gough v Wood dk 
Co (1894), lOT L R 318, C A , per Lindley, L J at p 319), and sio 
tbid , at p 320 

(e) 62&63Vict c 46,8 2, see titles Bailment, Vol I,p 664, note (<>), 

Pawns and Pledges, p 239, ante , Saie of Goods 

(f) 66 & 67 Viot c 71, 8 26 , see title Sale of Goods 
( q) See title Estoppel, Vol XIII, pp 379, 393 

(A) Limitation Act, 1623 (21 Jao, 1, c 16), s 3, Wilkinson v Ventq 
(1871), L R 6 C P 206, see titles Bailment, Vol. I, p 665, Limita¬ 
tion OF Actions, Vol XIX , pp 39, 50 
(t) 3 B1 Coro , pp 4 et As to the nature of this remedy, see title 
Distress, Vol XI, p 117 
(*> See UiMi , pp 117, 210, 221 

(1) Crown Suite, etc Act, 1866 (28 & 29 Viot c 104), b 47 . and see 
title DiSTfiESS, Vol XI, p 176 
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S*or s 833 A debtor’s goods aie also subject to involuntary alienation 
Involuntary ivhen taken in execution of a judgment or oidei of the court(«i) 
Alienation As a rule, execution against chattels is made under a writ of Jien 


Kxwntioii 


faciag {u) 

The executor oi udminisliator of a deceased debtoi ina} be sued 
l)V a (leditoi, aieUxecntion levied again )t the debtor’s goods (o), 
01 adiniijistialion of the dcbtoi’s estate may be granted by the 
c()iiit(/;) 


Bankjiiptcy 834 Pioporty, with coitairi exceptions (</), beneficially vested m 
a baiikiupt at the date of his bankiuptcy, oi actpured by him piioi to 
his dischaige, including, into aha, goods in his pob'^ession, oidtr 
or disposition, as leputed ownei, and goods mortgaged by him and 
remaining iii lii> possession in hib trade or business, vest m the 
olficnil leceivei, until a tuistee is appointed by the cieditois, and 
then in such trustee for their benefat (/) Pioceedmgs may also be 
taken by a creditor foi the .wlministi ation in b.uikniptey ot the estate 
of a debtoi who has died insolvent (») 


Si Cl 4 —Alienation al Ii'Uth 

Death 835 The iilieiiation of peisoiial piopeitv ma> occiu on tliooeen- 

sion of de<ilii (0, oitliei bv w'a> of It stamtntaiy dnpo'^itiou (»), oi, 
in the case of an intestaiy, actoiding to the lules legulating the 
distiibiitioii of the peisoiuiltv of an iutest,ite(rt') 

I'lveiv jieisoii ot full uge(/i) has powei to dispose 1)> will of all 
the ical and pcisoniil estate(i) to whuli he is entitled at his death 
and wliicli, if not so disposed ot, would dovohe upon the heir-at-Liw 


(w) S(e, fiiither, titles Exicutko^, Vol XTV, pp 37 et s^q, 125, 
JxjuoMiNia \NU Okiuhs, Vol XVlIl, p 221 y\s to execution in 
iiil('iior (omis, see titles CouNrY CoURiS, Vol VIll, pp SSO et ecq , 
I'xnuaioN, \ol XIV pp 128,120, and, ns to the ellcct of the death 
ot ,the (hhloi utter judgment, sec title Judgments and Orders, 
Vol Will p 41 

(h) t^ee title Execution, Vol XIV, pp 17 et seq As to the date 
flora which a wiit of execution binds the piopeity in the goods of the 
execution debtor, see that , p 42 

(o) Sec? title Exlcdtors and Adminisikvioics, \ ol XIV ,pp ZiOetseq 

(p) Ibut, pp 336 d bi‘q 

iq) See title Bankkui’icy and Insotvfncy, Vol II, p 143 

(i) Bankiuptcy Act, 1883 (46 A 47 Vict o 52), ss 20,21, 44, 154, and, 
as to what is iiioluded in the word “ pioperty’’ uncier the Bankruptcy Acts, 
Bi’o, fiiithci, title Bankruptcy and lNSOLVF’'rY, Vol II, pp 14. 140 d 
teq , see also Ife Hart, Green v Hail (1012), 26 T L R 482, 0 A 

(h) See title BankuupicT and Insolvency, Vol II, pp 03 et $eq , 213, 
214 

it) Sio, peneially, titles Dis'fni aIjD Di<!1kibuiion, Vol XI, pp 6, 
16 tf , Wilis 

(u) See titles Executors and Administrators, Vol XIV, 144. 
218 ft seq, Wilia 

(<s) See title Descent and Distribution, Vol XI, pp 16 et seq As to 
the alieuation of personal property owing to the cesser of the hfe interest of 
the deceased, see iitle bLnicEWENTS 

(b) Wills Ac t 1837 (7 \I ill 4 & 1 Vict c 26), s 7 As to earlier law, see 
2 B1 Coni , pp 492, 497, Co Litt 89 b. note (6), and see title Wills 

(«) As to the meaning of personal estate, see p 387, ante, and title 
Descent AND Distribution,, Vol XI, p 4, note (fc) 
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or customary heir of him, or, if he became entitle^! b\ descent, of his 
ancestor, oi npou his executoi or aduunibtratoi {d) " This power of 
disposition extends to all conlingent, executoiy, or othei futuio 
interests m any personal estate, whether the testatoi ma\ oi muv 
not be ascertained as the person oi one of the persona in whom 
the same respectively may ha\o become vested, and nolwithstandinjr 
that he may become entitled to the piopeity or inteiests after the 
date of execution of hia w ill (e) 

Upon the death of an ownei of peisonal piopeity such piopeity 
devtdves immediately upon Ins peisonal lepiesentative If he luis 
appointed an executor, the piopeity accoidingly vests in suoli 
executoi, to lie ajiplied aflei payment of debts accoiding to the 
(liioctions of ibe willt/) If lie dies wholly intestate it vests in 
the administiatoi as soon as letieis of administiation aio tukea 
out (ff) 

Sect 6— I'utitte Atqniied Piopi 

836 Personal chattels which, at the <lale ot tho ahsigmneni, me 
either not in existence, or not the piopeit} of the ginntoj, me not 
assign.iblfl at law(?\ unless the giautoi has a potential propeitv in 
them (/.) 

An assignment purpoiting to convey nil cluittds which mo oi 
shall thereiftei be in tho giantoi’s house opeiutes to pass the legal 
owneiship only of such articles as aie in the house at the dale of 
the ussignment(/) Such an assignment is void as an aHsign- 

(d) ills Act, 1837 (7 Will 4 ik. 1 Vet o 20) « 3, uiul see titles 

EXhl^trOlkS A\D AdVIIMSIK VIOKH, Vo! XIV , pp Wilis 

(e) Wills Act, 1837 (7 V ill t & 1 Ve t c 26), s 2, 3 , see title Wirr 

(0 Smith V MiUe ‘1 (1786), 1 Toiiii Rep 476, 480. [] oollcy y CluL 

(1822), 5 B A Aid 744 , and see title rxrcuTons \\n AnwiN’isTUAToii'', 
Vol XIV. pp UQ, 2i0 It srq 

(3) See title Lxicuiors AND Aomimstrators, Vol XIV, p 110 Ah 
to when tho appomlincnt of an administrator is leqimed, see ihd , p k?0 
As to tho poison in whom tho piopoity vests pimr to tho giant of loiters 
of adiniiustiation, see tbul, p 146, title Desci r avd DisrRiBfi nov 
Vol XI, p 6 As to tho lulos rogiil.itiug the diiluhutiou of pexHon.il 
estate, see title Descpnt and Disirijjciion, Vol XI , pp 16 rt xrq 

[h) As to covenants m inairiage RPtllomonls for Htltlcinoiit ol fntuio 

acquired property by husband or wife, nee tilbs Hnsiiwi* asd Wifi, 
Vol XVI , p 366, SPkT'JLLMrNTS , 

(i) TJohmsoii V (1816), 5 M He S 228, 14 Vin Abi fit), tit 

tiiantsCH 6), Shop Touch (cd Preston),p 241, (’orn Dig,tit 0'iant{D), 
Perkms, Profitable Booke, ss 65, 90 

(it) Bacon’s Maxims ot the Law liegnla, 14 “ 3'ho law doth not allow of 

grants except there be a foundation of int 01 est in the giantor ’ Ti g ,a tenant 
of land may assign all hia interest in the future crops of that land, or a parson 
may grant all the tithe wool that he shall have in such a year, but a man 
cannot grant all the wool that shall grow on tho sheep he may buy hereafter 
{Grantham y jffawley (1616), Uob 132, Petchy Tutin (1846), 16 M &W 
110, and see title Aoriculi URE, Vol I,p 295) As to tho assignment of 
debts to fall dne tn future and of debts due at the date of assignment but 
payable tn future, see titles Bankruptot and iNSOivEucy, Vol II, pp 64, 
166, note (c), Choses in Action, Vol IV , p 368 

(!) See Tap field v UiUman (1843), 6 Man &; G 246 (where, however, 
on a question of construotion of the instiament, it was held that future 
chatt^ were not included), and see titles Bmw op Saep, Vol III, p 68 j 
Sale oi> Goods 
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ment(wt) as legalds future acquired goodb, unless ratified by some 
act done by tbo grantoi with that view aftei he has acquired the 
property, but the mere bringing of goods on to the premises of the 
grantor is not noct'ssai ily such an act (it) 

An assignment of after acquired property operates m equity as a 
cootiact to assign, and, when made for valuable consideration (o), 
IS enforced speulically if the assignor acquues property answering 
the description in the contract (ji) As soon as the assignor acquires 
the legal inteiest, the equitable interest passes to the assignee, 
equity tieating as done that which ought to be done(q), and the 
assignor theieupoii becomes trustee of the chattels for the 
assignee (?) If possession is actually taken of the property when 
it comes into existence, then a legal interest is acquired (s) 

A bill of sale of after-acquired chattels given by way of security is 
void except as against the giantoi (f) 

Rfot 6 —BestramU on Ahnintion 

837 Conditions lepngnant to the estate pieviously given Rie 
void (a), and for this leason the courts have always leaned against a 
restraint on alienation {h) 

An absolute interest in peisonalty no less than m realty, once 
given, cannot befetteied by a gift over on alienation (r), for, except 

(m) See p 406 ante It, however, it is made for valuable consideration, 
BU( h an assignment operates as a contract to assign and, subject to the 
Bills of Sale A< ts, binds the chattels when they come into the aabignor’s 
possession , see the text, t«/m 

(«) Luiin V Thornton (1845), 1 C B 379 

(o) A voluntary assignment, even though under seal, of an expectancy 
do£« not create an oiiforccable contract (J/ecA, v Ktllhwill (1843), 1 Ph 
342, Bo EHonborough, I'owry Law v Bwrne, [1903] 1 Ch 697) 

(p) Jo«cp/» V Lt/ons (1884), 16 Q B D 280, 286, C A , HaUaa v 
Itobiribon {]885), 16 Q B D 288, C A , Ttnlbi/v Official Beceiver {1888), 
IJ App fas 523 , llohoyd v Marshall {\8&2), 10 H L Cas 191, lie 
Dallas, [1904] 2 Ch 385, C A , per Bucklet.J ,atp 393, Be Ellenborough, 
Towry Law v Bume, supra, at p 699 , Be Beis, Ejc parte Clough, [1904] 
2KB 760, aflinned, Mib nom Clough \ Samuel, [1005] A C 442, see, 
fui thei, titks Bills of Sate, Vol III, p 72 , Cno'«ES in Action, Vol IV, 
pp 375,376, DriPSAND Otiilr Instrumints,V ol X,p 497, Equitt, 
Vol XIH , PI) 74, 104 

(q) Colli/er v Isaacs (1881) 19 Ch D 342, 361, C A , and see title 
Equity, Vol XIII, pp 74, 104 

(r) Uolroyd v Mai shall, supia 

(s) Hope V Bayhy (1866), 6 E & B 830, Moinsv Delobbel Fltpo, 
[1802] 2 Ch 362, 360 

(t) See title Bills of Sale, Vol III, pp 28 et seq 

{a) EoDngdnle,Dugdali,v I)ui7(lale(1888}, 38Cb D 176, see title Wnxs 

(fci Siagdonx Lee, [1891] 1 Q B 661, C A , per Pry, L J, at p 070 
As to the validity of paitial lestremts on alienation, see Be ^shei 
Bosher v Roahtr (1884), 26 Ch D 801 , IJe EUtot, KeUy v Elliot, [1896! 
2 f h 363, and see titles Gifts, Vol XV , pp 422, 423 , Settlements , 
Wins As to protected life interests, see fatles Bankeuptct and 
Insolvency, Vol II, pp 275 ef seq , Settlements As to the recog 
nition paid by the courts to restramts on alienation valid aocoiding to tht 
law of Scotland, see Be FMzgeraU, Surman v Fitegerald, [1904]TCh 673, 
C A ; title Conflict of Laws, Vol VI, pp 209 et aeq 

M Bndky v. Petxoto (1767), 3 Ves 324; Be Jones* Witt (1870), 23 
L T. 211, Metcalfe v MeteaUe (1889), 43 Ch D 633 , Be BourJce*e frusta 
(1891), 27 L R Ir 673, antfiee title Gifts, VoL XV . p 422 



Past IV.—^AuENAwoisr, 


sg regards married women (<i), the light of alienation is inoideata! 
to the beneficial ownership of property (e). But a condition that the 
donee shall not alienate a reveisiouaiv iuter6Bt(/), or i»ViaH not 
alienate to a particular person oi class of persons (a), is valid 
A gift over on alienation aftei a life interest with a po^^^^l 
of disposition by will or deed is invalid (/*) So, too, if an annuity 
IS to be bought m the name of an annuitaiii, a direction that it is 
to cease on alienation is inconsistent with the absolute ownership 
previously conferred, and the annuitant is entitled to demand pay¬ 
ment of the sum requiied to purchase such annuity (t) 

The rule preventing the fettonng of absolute uiteiests applies 
equally to equitable and to legal interests (A) Trusts, theiefoie, 
cannot be created with a piov iso preventing the ceshn qur t)ust fioui 
alienating his interest (f), oi with a proviso that such inteiest shall 
not be made subject to the claims of creditors (wt) 

838 The rule which rendeis restiaints on alienation goneiallv 
invalid 18 , however, relaxed m favoui of mnnicd women (a), and it 
IS now customai) in settlements and wills to pi ovule that amuiiied 
woman’s separate estate shall not he alienated by way of anticipa¬ 
tion (o) The result is that the utmost a woman so restrained can 
do IS to assign arrears of intmest which have actually acciui'd due (p) 

(d) See title II USB AND and Wiie, Vol XM.pp 350,3”)') et geq , and 
see the text, infra 

(a) CoibeU v CorbrU (1888), 14 P I) 7, C A , Ife UoUih' Tlonpilal 
(Trustees) and Tlagm'n Conirait, [1899] 2 Ch 540 , see, fuithoi, titloB 
Vol XV, p 422, Heal Pkopebiv and (.'JiAfTELS Reai , Sati' or LAVt) 
(/) ChuicMl V Marls (1844), 1 (’oU 441 , lie Payne (1858), 25 Bcav 
656, Be Porter, ConUon v Capper, [1892] 3 Ch 481, and see title 
Pi UPETDI1IE3, pp 203 et sea , ante 

(g) Co Litt 223 a, Be Modem/ {1615), h 11 20 Etj 186, Bo Bosher, 
Boshe) V Bosher (1884), 26 Ch O 801 
(A) Be Wolstenhohne, Mardutll v Aisleivood {IHSl), L T 752, kpo, 
further, Coibclt v Coihett, suptu, Bird v Johiunn (1854), 18 Jiii , 
Bochford V Uackman (1852), 9 IIaic, 475, and boo iilhs IJvnkbupk r and 
Insolvency, Vol II , p 147 , Wills 

(<) limit loulsion v Furber (1876), 3 Ch D 285 Be Mahhelt, Pitman 
V Ilolboriow, [1891] 1 Ch 707 , see tide REM<nAR< is am> Annuuhm 
(/.) Corbdt V Coihett, supia , Saoudon v Dales (1814), 6 ,Sjni 524, 
(haves V Dolphin (1826), 1 .Sim 66, Brandon v Bobinson (IHll), 18 
Ves 429, Be Fitsgerald, Surman v Filsgeipld, [l')04J I (h 573, 691, 
C A 

(l) Re Duqdnle, Dugdale v Dugdale (1888), 38 Ch D 176, i^e Mahbdt, 

Pitman y Uolboiiow, supra, Be Boss, Jihton v [lOOOj 1 Ch 162, 

and see title Tkusts and Tnusirrs 

(m) Be Fitsgerald, Surman y i itsgerahl, supra , but sio litle Conti icr 
OP Laws, VoL VI, pp 209, 228 As to foj fciture on alienation hoc, 
further, title Bankruptcy and Insolvency, Vol II , pp 146 et seq 

in) Brandon y Bobinson {l»U),* 18 Ves 429,434, Corbett y Corhdt, 
supia. Bee, further, titles Gipts, Vol XV , !> 424 , Husband and Wiie, 
Vol XVI, pp 369 el seq , Setilemlnts 

(o) See Encyelopsedia of Forms and Precedents, Vol XIII, pp 416, 
426 et passim, Vol XV , pp 405 et passim , Hood Barrs v Cathcart. [1894J 
2 Q B 659, C A A restraint on anticipation and a restraint on aln nalioii 
have the same effect {Be Banhes, Reynolds y Elhs, fl902] 2 Ch J 11, per 
Bucslkt, L j , at p 340) 

(p) Be Brettle, Jollands v Burdett (1864), 2 Be G ./ A *^111 79, C A j 
Hood Barrs v Henot, [1896] A 0 174 
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The restraint can only be imposed in respect of separate 
estate ( 5 ), whethei held for life or for an absolute interest (»), and 
applies only duling coverture (a) It ceases on widowhood (f), but 
comes again into opeiation on remariiage (tO, unless the restraint is 
limited to the jieriod of the first maiimge (a) 

A maiiied woman cannot deprive herself of the protection 
afforded by a ustiaint ujicn anticipation 1 ?)), but the court, if 
satibfiod that it is foi the benefit of the mairiod woman, may, with 
liei cou&ent, remove tlio ie.straint(c) 

839 Though piovismus m restraint of alienation, or excluding 
the lights of cieditoiM, aie generally invalid, there is nothing to 
prevent propoity being settled for life estates deteiminable on aliena¬ 
tion, baiikiuptev, 01 insolvency, with a limitation ovei upon the 
happening ot any of tlioso o\< nts (d) But the owner of propeitv 
(annot qualify Ins own inteiest in it by a condition detoimining that 
luteiost on Ins bankiinitcy (<) 

840 The cap'll ity of poisons under disability, for example, 
nif.ints and lunatics, to alienate p^opelt^, and other piiticulai 
instances of limited poweisof alienation, uie dealt with(■lso\\hero(y) 


iq) Hloqilon v Lie, [1801] 1 Q B 601, C A , Tulleit y ArmtUovq 
(1818), 1 Beav 1, 2), diul aa to the nieaiung of “aopiualo estate,” see, 
tuithci, titles B/Vmcuijptcy avi> Insolvlvcy, Vol li , p 158, note (/), 
Hi SRAM) AND U HE, Vol \V1 , pp 341 tt seq , SIO ct eq 

(r) IJaqqittv Jlfeux (1844), 1 t oil 138, Mooiev J/ojus (1857), 4 Drove 
*J3 As to the eases in whuh a restniiit has beta hehl to attach to an 
ahsoliitc inleicst, sCo title Husrand ami \A iin, Vol XVI, p 362 , and see 
lie Game, Gnmt \ Tmmnt, [1007] 1 Ch 270 

(«) Woodmcslon v WaJkei (1831), 2 lluss A M 197 , TulltH v Arm- 
slronq, ftupHj 

{t) iiujlon V Biiscot (1822), J ic 003 As to the eftect of dissolution 
of niainago on the restiaint, ^eo title IIusband \nu Wirr, Vol X\ 1, 
p 303 As to (ho power of a Jims kole to fiee hcraolf from the rcstiaint, 
s( d ibid , p 375 

(«) TuUett V Aimsiionq, supra , Re Wheelet^s Settlement Tiusts, Brigqs 
V JiViH, [1890] 2 I’h 717 

(a) IMooie V Jl/orrw (1867), 4 Diow 33, Eamilton y JIoniiMore, [1892] 
1 Ch 396 

(b) See title Ilusn ani> and M n f Vol XVI, p* 366 

(() See tbtd , p 372 , title Si i riEVFs rs , and see note (t), supra 

(d) Oldham v Oldham (1807), L R 3 Eq 404, Montefiore y Behens 
(1861) 35 Beav 95, Hatton \ Afoy (1876), 3 Ch D 148, Metialfc v 
]\Ictcalfe, [1801] 3 Ch 1, C A , eee, further, title-s BA\MiuprcT and 
Insolvency, Vol II, pp 146, 276 et seq , Guts, Vol XV, p 424, 
SEPTI EMENT8 

(e) Re Breweds Settlement, Horton y Blndmore, [1898] 2 Ch 603, 
Macluifosh y I’ogose, [1891] 1 (Oi 605, 611—514, and see title Bank- 
HUrTCY AND Insolvevo\, Vol II , p 146 

( / ) As to alienation by inf nils, see titles Gifts, Vol XV, p 402, 
Infants and Ohildken, Vol X\ II pp 78 ft seq , as to ahenation by 
lunatics see title Llnaucs \nd PrrsoNs of Unsound Mind, Vol XIX , 
pp 396 et sfq , and ns to alionalion by convicts, see title Criminal Law 
AND Phoceiurf, Vol IX., p 429, and for other examples see titles 
Aoii.NCT, ^ ol I, op 204 c* seq , Companies, Vol V, pp 334 et eeq , 
Corporaiions, Vol MU, pp 305 et seq , Partnership, p 102, ante, 
SfiTrLCMENTS 
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Part V.—Creation of Successive Intere8ts(j). 

841. Peisoual property is tlie subject of absolute ownorhUip, not 
of tenure (/<) Stnctl^r, therefoie, in pmsonal propeit>, umUn 
nliich both chattels real and peisonal aie included (i), there cannot 
be a remaindei (A-), though tlieie uia\ be a futuie piopoity m 
peisonal goods (f). 

842 Successive inhuebts in chattels real may be made to take 
effect, by will or deed, not by way of paiticulai estate and lemaindei, 
blit by w'ay of executoiy limitation(m), oi through the moduiiu of 
iiubta(n) A leveibioiian mteiost in leasehold piopeity subject to 
a life estate, though, peiliaps, not stiietl'y a vested mteiost, is not a 
meie possibility oi chose in action (o) 

A bequest of a term of yeais to sevoiol siiteessnely foi life, with 
no bequest ovei, confers life interests onlv, and on the donth of tlio 
survivor the lenmindei of tho teini falls into losiduof?)) 

843 Successive iiiteiests iii peisonal chattels may be cieatod 
by will without the inteiposition of tiustees(</) In sueli case, liow- 
e\er, the nltoiioi donee, diuiiig the life of the liiht hnldoi, does not 
Uke a jiiesent or \ested mteie'^t, and, if he punleceases the first 
holdei, the eveentory Innitalioii does not ioke effect (/) 

(g) Spc, generally, titles Seiilements, WilEs 

(h) See note («), p 397, nut 

(t) See p 188, ante 

(X) 2 B1 Com, p 398, 1 Feamc, Contingdit Rem.imdu'*, lUth od , 
p 401, note (e), and as 168 108 a, 168 b , Tarman on Wills, 1st ed , 
p 793 , lie Tntion, Ex pnrte Singleton (1889), 61 L T JOl , and see titbn 
(tIITS, Vol XV, P 408, lil-AL PllOPl-RJY AND ClIATlEIb KLAL , llCN r 
aiAROES AND AnNOIIIES , SLITII MINIS, AV 11 L8 

{1) 2 Bl Com , P 398 

(m) 1 Fearne, Contingent Rcrnauidcis, 10th cd , b 168 a, Mnnni»(^» 
Case (1609), 8 Co Rep 94 b, Lnmpet's Case (lOl.M, 10 Co Hep 46 o , 
WriqlitA Plowden v Cartwnght (1757), 1 Bmr 282, .. 't, 285 , Hteuemon v 
y leerpool Corporation (1874), L R 10 Q B 81, Johns v J'tnA,, [1900J 1 
<'li 290, per Stirlino, J , at p 306, and, as to 8u(ie‘‘’^i\o interestH m 
(battels real, see, further, titles Reat PnoPHtTY and ( jiaiij-is Ki ai , 
Sr rrixM f n rs , W ills 

(n) See p 414, post 

(o) Re Bellamy, Elder v Pearson (1883), 35 ( b D 020, 024 , Hie, fiiithor, 
tltlOAl RealPROPIRTY and CnATTLIS Rl VL , Wll IS 

(p) Lyres v Faulkhnd (1698), 1 Salk 231 , lui v Dungannon {Lord) 
(1841), 1 Dr & War 609, 628 

(q) 1 Fearne, (’ontmgoixt Kemaindeii^, lOlb ed , a 108 b , Iloare v 
Parser (1788), 2 Term Rep 378 (plate), Re Tniton, Ex parte Singh Ion 
(1889), 61 L T 301 (pictures), followed Re Thynne, Thynm v (hey 
119111 1 Ch 282 (in this case there trustees), and see titles Equity, 
Vol XIII, p 96 note (fli), Wills The court will protect the inteicsts 
of an ulterior legatee in speciiic chatiela, the loss of winch cannot be 
compensated in damages by compelling the legatee for hfe to give an 
inventory. see Po/ey V Burnell {lUi), 1 Bro C C 274, 270, (Jondmt 
V Soane (1844), 1 Coll 285 , Temple v Thnng (1887), 60 L J (rii ) 767 , 
and see titles Injunction, Vol XVII, pp 206 et eeq , Wiiij 

(r) Re Tntton, Ec parte Singleton, supra Seem as to chatlds rtaJ, sie 
Re Bellamy, Elder v Pearson, s-wyra, title Real Property andCiiaiifui 
Rbajl 
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A B|>6cific bequest for life of the use and enjoyment of consum* 
ables IS a gift of the absolute interest in the property, and a gift 
over after such life estate is void («), but this rule does not apply 
to farming stock (t) 

An ejiecutory bequest of chattels must not infringe the rule 
against perpetmlies (a) The rules regulating contingent remainders 
in freehold land do not apply to similar dispositions of personal 
property (6), but future dispositions of personal property must 
observe the statutory restraints on accumulations of income (c) 

844 A trust IS the usual mode of creating successive interests m 
pei sonalty (d), the trustees being the legal custodians of the 
juoperty, and is the essential mode in assignments inter vtios of 
dial tt Is other than chattels real(e) 

845 Wlieie leasehold estates or peisonal chattels in the nature 
of heirlooms are reqiiiied to be settled to descend as fai as possible 
witli lands devised in stiict setLlomeut, or with a peerage or othei title 
of honoui, v.iiious expedients aie adopted by conveyancers (J ) The 
usual piaitico is to assign the chattels to trustees upon trusts eor- 
lesponding as far as possible with the uses declared of the landtr?) 
But as an estate tail m personalty is legally impossible, the chatlols 
must vest absolutely in the tirst tenant in tail of the land (//) 
To prevent the chattels being sepalated from the land on the death 
of an infant tinant m tail it is customaiy to provide that the 
chiittels aio not to vest absolutely in any tenant in tail by pnichase 
until he attains twenty-one, but at his death under that age aie to 
devolve in the same inamiei as the settled ficeholds (i) 

846 Future interests in personal pioperty, as in land, may be 
cioated by means of povvcis of appointment (/>,) 

847 A lulo of constiaction analogous to the rule m 

Cohc (1) apjilios vsheio a life luteiest in personality is followed 


Rundnll v Bunnell 
96 , and see titles 


(s) See Andirw v >lTtd»ew (1815), 1 (Joll 080,090, 

(1817), 3 Mer 190, Bnton v JUloihelt (1878), 9 Ch D 
till rs, Vol XV, p 408, Wilis 

(f) Myoiv 11 <MA6?ooi, flOOl] 1 Q B 360, and see title Wills 
( rt) Be IIill. Hill V Hdl, [1902] 1 Ch 807, C A , and see title Pep- 
1'1 lUiiiES, p 347, ante 
(/») See title Settlements 

(c) See title Pekpetuitifs, p 370, unte 

(d) See Fearne, Contingent Poniundeis, 10th Jid, p 407, titles 
Equitt, Vol XIII , p 96. note (<?), Oims, Vol XV , p 408 , see, e g . Be 
Bellamy, KUler v Pearson (1883), 25 (^i 1> 620 (successive interests in a 
tern 01 yeais), and eases there cited 

(«)’Sec titles Settlements , Tursns and Trustefs , Wills 
(/) See PiK 3 clopaedia of Forms and Precedents, Vol XIII, pp 306 683 
(o» See titles Rfal Property and CHAiatLS Real. Settlements 
ih) Aevenrtoppe V A^hbie (1635), I EoU Abr 831. Tudoi, L C Real 
Plop , 4th cd , p 382 

(t) Thynm V €hey, [1911] 1 Ch 282. Encyclop»dia of 
l^rms wd Precedents, \ol XIII, pp 324, 326, see, farther, tit^ Beal 
Propjwtt AND Chattels Real , Settlements , Wills 

(fc) Ses title Powers 

^ 03 b, and see title Real Property and Chattels 

Beal j he rule itself doeatfot appear to apply to lunitations of personal 
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bj a gift to the personal repieaentatives of the life tenant, the 
result being that the life tenant is eonsideie^ to be absolutely 
entitled (m), even though the life interest is liable to foi feiture on 
bankruptcy (n), oi a power of appointment by will is inseited 
between the life interest and the gift to the peisonal representa¬ 
tives (o) 


Pait V. 



Mi&te (Hemck V Franklin (mS), h R 6 Eq 693. per Girt om), V-C , 
at p 690 Fe Jeaffremon’s Truitts (1806), L R 2 Eg 270, 281 , Sand^ v 
Dixuell (1738), ami Hodsel v UasMy (1740), cited 2 Vcs Sen 052, omitra, 
ComfoH V Brawn (1878), 10 Ch D 140, per Barov, V C , ut p 161 
(tn) Co Litf 54 b , Holloway v CUirkson (1843), 2 Hare, 521 ,;dlqfr v 
Parrott (1866), L R 3 Eq 328, Avtrnv Lloyd [U66),h R 6 Eg 383 , 
Tftnfl V irtng (1876), 24 W R 878, and see titles Seitlements , Wills 
(«) Wehh V Sadler (1873), 8 Ch App 419 

( 0 ) Devalv Pv tins (1815), 9 Jui 650, Saherton v (1830), I Russ 

& M 587, A 0 y Jl/oZAm (1846), 2 Ph 64, Page v .'Jopur (1863), 11 

Hare, 321 


PERSONAL REPRESENTATIVES. 

See Expcmors and Admimhjiutous 

PERSONATION. 

See C’liTMiNAL Law and rnocr Dnna. 

PETITION OF RIGHT. 

S<e CuowN PnA( ii< n 

PHYSICIANS. 

See MedicinF and PiuinuLt. 

PICTURES AND PHOTOGRAPHS. 

Sei CortBioHT and Literary Phopbuh 
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PIER. 

Sfe Watebs and Watfrcobbses, 


PILOT AND PILOTAGE. 

Sec Sim'PiNO and Nwioation 


PIN-MONEY. 

See IIushand and Wife 


PIRACY. 

See Criminvt. Law \Nn T'rdceddbb. 


PISTOLS. 

St< Kjmmje, Sale oi (ioods, Trade vnd Tjudi. Union j. 


PLAINT. 

Si e Coi vxY Cot ur 


PLATE. 

Se CmviNVE L\w vnd rnocRDUiiE, Trvdb Marks, Trade Nvaies 

AND Designs, Wills 


PLAY GROUNDS. 

Sei FjDLCATION, Open Spaces and Becbbation Grounds, 


PLAYS. 

See Theatres and Other Places of Entertainment. 
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BtiBApnro. 


Sect 1. 

Mature and 
F upoBe of 
Pleadings 

Mfianmg of 
•‘pleatUnK”a8 
used in law 

Function of 
pleadings 


Part I.—In General. 

Si c T 1 — Nature and Purpose of Pleadings. 

848 Thf tvord “ pleading " is used in English law m two sense-s, 
namely, to dtiiote (1) a document (a) in which a party to a proceeding 
in a court of first instance is reqmied by law to formulate in 
wnting his Cdse or part of his case in pieparation for the hearing, 
(2) the act of drafting or settling any such document or part of such 
document 

The function of pleadings is to define the issues on which the 

(o) In early times pleadings were oral and not written, and were con 
ducted as follows —IJ pon appearance, each side made in open court a verbiil 
statements of the facts on which it rehed, from which the court was 
informed of the nature ot the controversy Oral pleading pi evaded in the 
English courts as late as the reign of Henry HI (llract fo 374 h), and is 
supposed to have boeu retained until the reign of Edward HI It was th(> 
duty of the judges to moderate this oral contioversy in such a wav that tho 
cause at length anived at a point where specific matter was afhimcd on one 
Bide and denu d on the other When this point was reached the paitits 
were said to be “at issue ” (ad exitum, le, at the end of their pleadiiii;) 
If an issue thus amvc<l at was a question of law, it was decided by Hio 
judge , if it was a question of fact, it was tried according to one of the 
modes of trial then in \ogue During the oiul contention by whuh tlie 
issues were aaceitaincd, entnes wcie made on a parihment roll by an olliu r 
of the court of the allegations made by each party m turn (5n this lo'l 
was also entered a short notice of the nature of the action and of the acts ot 
the court itself 'Ihis panhmcnt roll, called the Recoid (see title Courts 
V ol IX , p 10, note (o)), was the otllcial register of the pleadings It w l^ 
preserved as a perpetual, intnnsio, and exclusively admissible testimonv 
of all the ptoceedings to which it referred These oral pleadings wei< 
delivered either by the paity himself, or by his pleader (called narm/or or 
atii’oeatufi) In very early times it w'as established that none but a regni n 
advocate (or hamster) could be a pleader in a case not his own Gradii 
ally it became the practice for tlie pleader to enter his statement in I In 
first instance on the parchment loU, to which his opponent was allowed to 
have access in preparing his answer Then, to lessen inconvenientt, a 
practice arose about the reign of Edward IV by wluch the pleadu 
delivered his pleading already wntten, and its entry on the roll was deferu'! 
till a later period m the action But the abandonment of oral pleading did 
not change the form of the allegation to be made The same pnneipio 
continued to govern the practice of pleaders, and the paities were made 
to come to an issue in their wntten pleadings as m former times they had 
been made to do when they disputed oraUy at the bar of the court 
A( common law there was no distmction between pleading m eivil and 
pleading m cnminal cases so far ws the rules of pleading wpie concerned 
see remarks of BfiACKBVRN, J , in Hermann V If (1873), L B 8Q B Ii<2, 
Btp 106, Castro r B (1881), 6 App Caa 229, 243, and of Lord Russi 
Or Killowfn, C J , m iJ v Mvyslow, [1896] 1 Q B 768, C C R, at 
p 763 In cnmiual procedure, the case for the prosecutor is stated la 
writiug in the indictment, but the pleading of the defendant is stiU stattd 
orally, except m tlie case of a plea of justification of a hbel and spet < I 
uleas, which must be m wnting Where the mdictment is defective tl'fi 
defendant may enter a demurrer, which must be m writing Thix !■> 
'^eldom done in modem practice, the more usual course being to take or »!!> 
any such objection, as would be good ground for a demurrer, by mo' ms: 
before ^ea to quash the mdiotment, see title CRniNAi. Law and Pnoii 
DDSS, Vol IX , pp 364, 365. As to the Revenue nde and Crowm aide of 
the Xing’s Bench Division, see p 419, post 
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court, in ordwr to determine the matters in dispute between the 
paities, will have to adjudicate 

849 The rules of procedure of a court determine what pleadings 
-lie required m that couit and in a hat form they shall be 
fiaraed {b) The rules of piocedure in the High Court aie peculiar 
10 that court, and, excepting in regard to proceedings for divorce 
or other matrimonial causes (r), proceedings on the lleveime side 
01 on the Crown side of the King’s Bench Division, and ciiminal 
proceedings (d), are wholly contained m the Rul^ of the Supreme 
t’ourt, of which the High Court is a bianch 
County courts have a procedure of their own, which is determined 
1 )\ the County Court Rules(c) in force for the time being. The 
only pleadings recpiired in a county court are particulars of claim 
fioin a plaintiff(/), and from a defendant notice of set-off or 
lonuterclaim (^) or of special or statutory defence (^/) The rules 
as to the form of such particulars, set-off, and oounteiclaim are 
the same as those of the High Court (») 

Eveiy inferior court 0). including the Mayor’s Court, Loudon(/(), 
has its own lules of piocedure and theiefore its own sjsfcein of 
pleading 

The rules hereinafter set out are the rnlos relating to pleading in 
the High Couit, othei than iti matters assigned to the Biobate, 
Jjivoice, and Adnnr.ilty Division (/) 

The teim “pleading” includes any petition or summons(w)* 
any statement of claim {n), defence, counterclaim, or reply (o) 


(b) Ab to pleadings m ecclesiastical couits, see title Ecclbsiastioal 
L\ w Vol XI, p 617 

(r) For procedure and practice in divorce and matiimonial causes, see 
title Husband and Wife, Vol XVI, pp 468 et neq 

(d) R S C , Ord 68 r 1 As to pleadings on the Revenue side and 
tlu Crown side, see title Crown Pracuce, Vol X , pp 11, 2J, 32, 120, 

110 164, 205 As to proceeilings in criminal matters, see title Obuunal 
Law and Procedurf, Vol IX , p 266 

(e) See title County Couris, Vol VIII, pp 460 H eq 

(f) See tbtd , p 466 

(< 7 ) See tbtd , p 485, and title Set off and CouNTEiiCLAm 

(A) vSee title County Courts, Vol VIII, p 485 

(i) The County Court Rules do not prestnbe any particular forms of 
pl< admg, but by the County Courts Act, 1888 (61 &: 62 Viot o 43), s 164, 
IT IS provided tuat m such a case the general principles of practice in the 
High Court may be applied 

(?) See title Courts, Vol IX, p 132 

(fr) See title Mayor’s Court, London, Vol XX , pp 290 et eeq 

\l) See titles Admiralty, Vol I, pp 93,106 , Executors and Adminis 
TP iTORS, Vol XIV, p 176 , Husband AMD Wife, Vol XVI, pp idietneq 

(m) It does not include a writ of summons by which an action w com- 
^Bunced (Mu/nay v Stephenson (1887), Q B D 60, Wallis v JaoLson 
(1883), 23 Ch D 204) A special indorsement on a wnt of summonB 
u Kler R 8 C , Ord 3, r 6, u deemed to be a pleading bo far as the rules 
Oititiiur to statement of claim are concerned (Anlaby v Praetoriun (1888), 
20 Q B D 764. C A , Bobsrtsonv Howard (ISIS), Z C P D 280), but 
fur purposfii of service such a wnt u a wnt withm the moanmg of U S C , 
Ord 64, r 11 (Murray v Stephenson, supra) 

(n) Tn^lnamg a special indorsemeat on a wnt of summons $ sec note (m). 


supru, 

m The definition of a pleading aven in the Judicature Art, 1873 (86 
37 Yiot o 66), e. 100, U —Plying’ ihall hufiude any petition ot 
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Sect 2— Fm-m of Pleadtng$. 

Sub-Sfct 1 — Arrangement of CmUnh. 

850 Eveiy pleading must be marked (p) on the face, with the 
date (if the day on which it is delivered, witli a reference to the letter 
and nutnbei of the action (r/), the name of the Division of the 
High Court til which it is assigned (i), the name of the judge, if 
any, to whom it is assigned («), the title of the action (t), and the 
description of the pleading (a) 

Whenevei any indorsement or pleading is amended, the same, 
when amended, must be marked with the date of the ordei, if any, 
under which the same is so amended, and of the day on which 


Bnmmon<i, and also shall include the statements m writing of the claim or 
demand of any plaiiitifl, and of the defence of any dotendaut thereto, 
and of the reply of the plnmtill to any eountei claim of a delendtint ’’ It is 
provided by R 8 C, Old 71, r 1, that this definition shall apply to the 
Rules of the Supreme Court Particulars of a statement in a pleading 
delivered pursuant to order are part of a pleading for the purposes of the 
rule as to “ stnking out " (Davey v Bentvnch [1893] IQ B 186, C A ), 
and also m other respects, see note {1), p 428, po&f 

Under the system of yilcading in vogue before the passing of the Judicu 
ture Act, 1873 (36 & 37 Vict c 66), the defendant might in answer to the 
plaintiff’s reply deUver a rejoinder and the plaintiff in answer to tins 
might dftlivei a surrejoiuder, and the pleadings might be continued bj 
means ot a rebutter deUveied by the defendant iii answer to which the 
jilumtitl might deliver a surrebuttci Under the iiiles of luocoduie now ui 
torce the pleadings seldom go beyond reply, but w beie the reply contains 
the defence to a eouiiteiclaim doliveied by the defendant, the latter is, 
when fuither pleading is nectssaiy, poimitted to deliver a rejoinder A 
pel son not a plaintiff served with a counterclaim under R 8 C , Oid 21, 
r 12, delivers a “ dofciico to eouutorclaini ” 

(p) Ihid , Old 19, r U 

iq) That is to say, with tlie date ot the year and letter and numbn 
ontoiod lu the cause book at the Central Office of the High Com t, and marked 
on tho wilt by which the action is commenced, by the officer who files the 
»’opv oi tJip wilt Jett with him by the plaintiff oi his solicitor when ho applu" 
for the wnt to be sealed , bee ibid , Ord 6, r 13, and title Pbacik i 
ANii Pkoceddue The letter is always the initial of tho smname of the 
plaiutiff, or of the first plaintiff mentioned on the wnt 

(?) That 18 to say, the division marked on the wnt by the plaintiff or hi-* 
Boheitor when it is issued , see R 8 C . Ord 5, r 6, aud title Praciicl 

AND PUOCLDORE 


(e) Mi^Len an action is commenced by a wnt issued out of the Chancery 
Division, the action is at once assigned to a particular judge whose name is 
mai ked on the wnt, see R S C,0id 6,r 9 The same judge’s name mu'-f 
be marked cn the pleadings in the action In an action in any other divisjoii 
of the High Court no judge’s name is maiked on the will or pleadings 

(f) The title of the action mtans the names of the parties Thus the 
heading to a pleading is m the same form as the heading of the wnt ot 
summons by which the action is coi^raenced, except that on a statement of 
cimin there suould appear immediately before the names of the parties i 
fitatomeut of tho day on which the wnt was issued 

(«) That 18 to say ‘ statement of claim," " defence,’’ " reply " etc , as the 
c^o may be lu cases befoi'e the judge dealing with the Commeicial Li'f 
the wtus "points of claim ’’ and “points of defence” are nsed for “stat* 
ment of imim and “ defence ” respectively Forms of statement of 
claim and defeuco are given m R S C , Appendices C and D respectively 
A statement of claim m an action m the King’s Bmich Division com 
meneeo on ^he Ist Januarr, 1911, by a plaintiff named WiUiam Jones 
•igaiiut a defendant namad Thomas Robiiison« and marked in the cause 
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such amecdment is made, in manner following, namely, “Amendsd 
the day of pursuant to oider of dated the of "(h). 

If an action is cointnenced by a writ issued out of a distiict 
registry (r), the name of the distiict regibtry must be maiked on the 
writ (//) and if the action continues iii the district legiatry on the 
subsequent pleadings 

851 Every pleading must be indoisod with the name and place 
of business of the solicitor and agent, if any, delivenng the same, oi 
the name and address of the paity deliveiiug the same if he does 
not act by a solicitor (c) 

862 Everji pleading must be divided into paragiaphs numbered 
consecutively Dates, sums, and numbeis must be expiessed m 
figmes and not in words (/) 

853 It 18 not necessaiy that pleadings be signed by counsel ((f), 
but, wheie a pleading has been seltled by counsel, it must be signed 
by him (h) If a pleading has not been settled by counsel, it must 
be signed by the solicitor of the paity by whom it is delivered (»), or 
by the party himself if he appeals in person (A) 


book with the nuinbci 30, would have the following heading m accordanoe 
with the law as to marking — 

1011 J No 30. 

In the High Couit of Justice 

Kiug’b Bench Division, 

Wilt issued Ist Jauuaiy, 1911 

Between William Jones PlaintiH 

and 

Thomas Robinson . Defendant. 

SrAlFMINT Ot Cl AIM 

(b) R S C , Ord 2S, i 0 The ainciulcd pleading should have the word 
“amended” inseited before the name ol ibo pleading, eq, “amended 
statement of ilaim ” The signature (see the te\t, infni) should be 
lepeated with the word “amended” in bnukets placed in iiont of the 
repetition The usual piaitice is to make the amendment in led ink . sew 
Iceaily Practice of ^^upleme ( ouit. l')12, p 348, aril see, furfluu, p 4J8, 
7 )o<.t, title PitACiiCL, A\D Proccumii!, As to amii Imeut generally, see 
p 437, 

(c) See title Practice and Procedure 

(d) R H C , Old 6, 1 13 

(e) Jbid, Ord 19, r 11 

if) Ibid, r 4 Where a defendant sets up a set off or counter¬ 
claim, the set off or counterclaim is set out m’the same dcuument as the 
defence, and the paragraphs of the set oft or counterclaim should be 
miinoored m continuation of the numberc of the paragraphs ot the dt.fc nco 

(g) A petition under the Law of Property Amendraeivt Act, 1860 (2,1 A 24 
Vitt c 38), must bo signed by counsel (lie Boulton’s Trusts (1882), 30 
W R 696) 

Ih) B S C,Ord 19, r 4 If a pleading is signed by tounstl, the court 



log, that 18 a sufficient compliance with the rule, and his name may be 
pnuted or otherwise reproduced in the pleading actually dehvered 
(i) The signature of a solicitor to a plaint delivered under the < oiinty 
Oonrt Rules must, if the solicitor wishes to recover his costs in icspcct 
thereof, be signed and not hthographed (R v Gowper (1890), 24 Q B D 
533, C A ) In such a case, however, simature by the soheitor’s clerk is 
sufident (Enwoe V DutUm, [1891] 2 Q B 208) 

( k ) B S CfOrd 10, r. 4, aud see title BAMUStXRS,VoI 11, pp. 378. S79. 
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854 . Every pleading (1) which contains leas than ten folios (m) 
may be eithei wntten or printed, or partly prmted and partly 
wutten(n), ami every other pleading, not being a petition or 
summons (o), must be printed 

Sub-.Si (I 2 —Mode oj Sdttng out a Party'a Oum Cate 

855 Eveiy pleading must contain, and contain only, a statement 
in a summary foim of the material facts on which the party 
pleading lehes foi Ins claim oi defence, as the case may be, but not 
the evidence by which they are to he proved (p) 

No technical objection maj be laised to any pleading on the 
ground of any alleged want of form (g) 

856 The lequisites of a good pleading are that it should contain 
a siuteniont of — 

(1) Facts not law (r) 


(Z) A lottei sent by the defendant to tlie plaintiff’s solicitor statmg what 
the defendant bthevea to be his defence, but not lu the form required by 
II S C , Ord 19, r 11, is not a pleading (Jfajs/KifZ v Jones (1888), 52 J P 
423) 

(to) a folio 18 seventy two woids If numbers occur, each numeral u 
counted as a word (R S C , Ord 19, r 9) It was held by JiLF, J , in 
ch.imbds thai ten lobos mean 720 woids exclusive of the mdorsenient 
(haqot V (hiiduer (1"02), 13lh I'ebruary, unreported) 

(«) ‘‘ Wntten ” includes typewiilten 

(o) An oiiginating suiiituons, theiefore.is not d pleading within the mean¬ 
ing ol this lule As to originating summonses, see title Pbacticl, anp 
P noi J'DUKK 

(p) H S C , Ord 19, r 4 The rules as to what a pleading should or 
should not contain are not absolute, but lay down ihe guiding principles 
according to whieh pleadings should be framed If they aie not observed 
the court or a judge may older the pleading to be amended or struck out, 
see p 4.jt, /jo^t As lo the meumug of the expression “the court or a 
jutfgcsee title PKAOnci and Procj.du»b The hmits to be observed 
b^ (lie nlcadei depend in some dogice on the view taken by the paiticular 
liibunal which has to decide whether the pleading is good or bad Ihe 
bioad gc'oeral piiuciples liave be cm snfliciontly ascertained by judicial 
decision, but as rc'gjuds minor points the rules aie vanously mterpieted 
accoiciing to the indnidual view of the judicial authority befoie whom a 
putliculai point comes for decision , lu cases in the Oommeroial List the 
inle“ of plc'ucling aio less strictly iiitei-pieted as legards minor points than 
in ilic' other courts of the King’s Bench Division Forms of jileadmgs 
arc given in K S C , Appendices C, D, and £, but these are mere out- 
liiicp of the pleadings that become necessary m practice when the facts 
n> dispute assume any complexity , see title Apuhcaxtt, Yol I, pp 94, 
95 , and see p 424, poet 

(r/) R S C, Ord 19, r 26 The pleader must state sufficient facts to 
Bupjmit one of the old forms of action (see tittle Action, Vol 1, p 32), 
or some ranse of action created since the Judicature Act, 1873 (36 & 87 
Vict c 66), or facts that would ha^e been ground for rehef in equity 
befoie the Act, but he uec'cl not name or identify his cause of action 

(r) As a general rule inferences of law should not be pleaded, but only the 
4aets flora which such infeienoos axe sought to be drawn (Hantner {Lord) v 
fhykt (1876) 24 W R 346, per Brett, J , at p 347, see p 424, poet), 
bul it mav be useful on occasion to state the legal conclusion sou^t to 
bo drawn from ihe facts, oi the nature of the legid provision on which the 

5 arty p!e.vdrag intends to rely, either by way of emphasis, or to prevent any 
oubt in tlie mmd of the other party as to the nature of the case which is 
. Alleged against him It is, ma indeed always was, bad pleading to state 
an inference or conclusion oif law without setting oat the facta by which 
the oondiMaon or inferenoe is to be supported, sod^aaoh a pleading will be 
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(2) Material facts only («) 

(8) Facts not evidence (t) 

(4) Facts stated in a summary forrD(u). 

struck out as bad {Qmtret v Egerton (1887), L H 2 C P iTpnrTy 

need not plead to any matter of law set out in his opponent’s pleadm/ 
but may treat the same as surplu'^age 

(«) All facts which must be piovod m order to establish the ground of 
claim or defence are material (Phthpps v Phthppe (1878), 4 Q B D 127, 
133, 134, C A ) So also are facts wnich, if not alleged, could U'usoiiably 
be said to take the other party by surprise when proved at the trial, 
even if not necessary to the mere statement of the ground of claim or 
defence, see p 446, po^t As to pleading matters m aggravation or 
mitigation of damage, see p 426, post A fact which was not material m 
the initial stages of a case may become material at a later stage For 
example, a plaintiff need not plead facts merely in anticipation that a 
certain contention will be raised in the defence wmch he will seek to rebut 
Until the contention has actually been raised such fatta aie not iiialenaJ, 
if the contention is raised m the defence, fhey then become matenal and 
should be pleaded in the reply If the plaintiff’s owm sfateiiient of claim 
shows on the face of it that there is an absolute defence available to 
the defendant, tJie statement of claim may be struck out (IJnbbuok <2 
f^o^« LUl V iriWtftjfon Ueywood and (laih (1899J 1 Q fl ,s6. (’ A , Lim 

V Llewellyn, [1906] 1 K H 487, C A , Vather rf* A’ojja v JAtiidon Sonety 
of CompoHitorti and Others (1012), 28 T Ij II 306) It the plaintiff seeks 
to escape Irom the Statute of Limitatinns on tlie giound ol Irnnduicnt 
concealment, he should set out Ins claim witli the gioatest paiiicnlarity 
in order to pnvent it being stinck out as embarrassing {Etdadl v Sliuth- 
moie (^o/f) (1S87), 3 T L It 329, C A ) llio Itulos of the Supreme 
Court themseheti 1 »y down m some cases what facts are matenal to be 
alleged (see R S C.Oid 19, n 14—26), and the decisions on ifud , r 6. 
as to what particulars must be given when an allegation is placed uu tlie 
iccord, further define what bids ire matenal, sec p 463, post 

(t) Facts which are merely ovideinc of matenal facts though necoasaiy 
to bo proved at the tual, should not be pic aded I'he dividing hiu between 
these two classes of facts is olten \ei v ditlUult to Uiaw , but a fac t as to 
which theic is a doubt whether it should be pbued in the one cIwhs or 
the other siiould be pleach'd A pleading might bo struck out if sneh a 
fact were matenal and bad been omitted, but il e fact were ])lead(*d^as 
to which theie was a doubt whether the tact was n* itenal or not, no such 
order would be made, see note (t), p 434, post, am’ Millington v Lonng 
(1880). 6 Q B 1> 190. C A 

Where a fact is such that, unless that fact is proved, the part v relying on 
it will tail m his claim or defeiue, it is a material fact and is < ailed a factum 
probandum But where a fact is such that, even though the party i< lying 
on it should fail to prove it, he may nevertheless suened in his eJann oi 
defence on proof of some other fact, then it is •not a matenal fact, but only 
evidence of a matenal fact Facts of this kind are ealh'd faeia prohantia and 
sLoiJd not be pleaded Thus whire a verbal agreement is lelied upon, it 
should be alleged as a fact that smh an agreement was entcied into Ihe 
interviews which will be proved in support of sin h uu alUgallon should not 
he desenbed m the pleadings, though what took place al thorn roust be 
proved at the tnal So, generally, when a state of facts is relu'd ujion, it 
IS enough to allege it witnout settiflg out the subordinate facts which arc 
(he means of proving it, or the evidence sustaining the allegation (H illiams 

V FTifcoa; (1838), 8 Acl & El 314 331) Where a conversation u malonal 
It u sufficient to state its substancje (Eade v Jacobs (1311), Six D 
336, C A ) The fact that an admission has been made by a party, if it i« 
no more thmx evidence, should not be pleaded (Davy v Oarreti (1878) 
7 Ch D 473, C A , Lvmb v Beavmont (1884), 49 L T 772), (hough i( 
may be a most important fact to be proved at the trial (Steuaii v 
Ul/rcfefonc! (1879), 10 Ch D 620, 044, C A ) 

{«) This means thal the facts should be stated conciselj and brieftjr. 
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857. Pleadings must be as brief as flie nature of the case 
admit, and the taxing officer m adjusting the costs of the action 
must at the instance of any party, or may -without any request, 
inquire into any unnecessary prolixity and order the costs 
oceosioned ilieieby to be borne by the party chargeable with the 
same (a). 

858 The fouiiB of pleadings given in the Buies of the Supreme 
Court (ft) aie to be used when applicable, and where they are not 
applicable, forms of the like character, as neai as may be, are tO’ 
be used for all pleadings, and, where such forms are applicable and 
sufficient, any longei forms are deemed to be prolix, and the costs 
occasioned b-y such piolixity shall be disallowed to or borne by the 
pai ty so using the same as the case may be (c) 

869 Wheie any legal relation is alleged to exist, or any 
conclusion or infeience of law is alleged to aiise, the facts which 
show tlie existence of such legal relation, or fiom winch it is sought 
to draw such conclusion or inference, must be set out in the 
pleadings (d) 


In good pleading it is also advisable that the facts should be stated in 
chronological older Undue prolixity involves penalties as to costs under 
R S C , Ord 10, ri 2,6, inoreo\er the court has an inherent juiisdiction 
to deal with docimuiils which aie so piolix as to be an abuse of the prociss 
of the couit (//til V Jlart Darib (1884), 26 C‘h I) 470, C A ) AVhen a 
pleading is prolix it may be struck out, oi, if it be a stitement of claim, 
the action may be stayed , see It S C , Ord 19, r 27 , Old 25, r 4 

(o) Ibid , Ord 19, r 2 Tins rule has to bo read subject to tbid, 
Ord 30, which piovides that the court or a ludge may give such diiecfions 
as it thinks proper as to the pleadings to be deliveicd No pleading s 
prolix simply by leason of being lengthy or lorilaiuing a statement of 
numerous tacts Prolixity is undue length and veibosity not reasonably 
necessary in vuew of the nature ot the facts matcnal to be stated The 
pen lilies prescribed for piohxity arc seldom enforced 

(h) Sec R S C , Appendices C, 1), and E 

((-) Ibid , Ord 19, r 5 In practice the foims in the Appendices to 
the Rules are found to be insufficient where the case involves any complex 
statement of facts, and pleadings are as a rule much longer than those given 
in these forms In any case, the forms must uot bo slavishly adbeied to, 
but the pleader must use his own discretion as to what is uecossaiy to tbi 
due presentment of his client’s case In The Jsu (1883), 8 P D 227, the 
plaintiff dehvered a statement of claim exactly m accordance with R S (1 
Appendix C, s III, Form No 0, but Hanken, P , ordered a further and 
bettor statement ot ilaim to be dehvered on the giouud that the form wai 
insufficient, and see title Aiimirai.tt, Vol I, P 94 bimilarly, in 
Wetheied v Cox, [1888] W N 165, Kat, J, held R S C, Appendix (, 
• Ih, Foim No 5, insufficient 

(d) Thus, whcio bleach ot duty is alleged, the facts upon which the alleged 
duty 18 founded must be pleaded Where negbgence is alleged, the lad" 
must be set out whi< h show n duty to take reasonable care and in wha' 
respects such duly has been disregarded {Gautiet v hgeiion (1867). L R 
2C P 371,374, MestKavdCtnUalGoldMmtngCo v,E,fl906]2K B 391, 
390) In an «ii tioii foi the rei every of land of which the plaintiff has nevtr 
been m popspsijoa, tlio statement of claim must set out the facts which show 
the plaintiff’s tit lo(Z'Ai/ipnsv Pft»hpp»{1878),4Q B D 127, C A ) When' 
ft plaintiff, as assignee of tne reversion to a lease, sues for breach of covenftnt<» 
pojstftiued in the lease, he ipust set out the facts showing how the xeremou 
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860 In all cases m which the party pleading relies on any 
uiisrepiosentation, fraud (c), bieach of trust, wilful default, or undue 
influence, and m all other cases in which particulais may be 
necessary beyond such as are exemphlied in the presci ibod foiius (/), 
particulais, with dates and items if necessary, must be stated lu 
the pleading, provided that, if the particulars be of debt, expenses, 
01 damages, and exceed three folios, the fact must be so stated, with 
a refeience to full paiticulars already delivered or to be delivered 
with the pleadmg(^) 

861 Neither party need in any pleading allege any mattei of fact 
which the law piesumes in his favour, oi as to w'hich tho burden ot 
proof lies upon the othei Bide(/t), unless the same has lust lieen 
specifically denied {i) For example, where a plaintiff sues on a bill 
ot exchange, and does not rely on the consideration for which the 
bill was given as a substantive ground of claim, he need not allege 
111 his statement of claim that the bill was given foi good 
consideration (A) 

862 A plaintiff need not plead facts on which ho w'lll rely only 
m aggravation of damage (f), but if he does plead such facts the 


has become vested in him {Davta v Jamet (1884), 26 Ch D 778) It was 
never, and still is not, sulficient to ollego that A is the hen at law of B , 
but the tacts which show how this relation aiose must be pleaded {Dumsday 
\ ifapAen (180J), 3 Bos AP 453, Palmer v Pe/mcr, [1892) 1 Q B 319, 
Parbyshvre v Leigh, (1896] 1 Q B 554, C A ) So if it is alh god that A. is 
trustee foi B , the facts or documents relied upon as constituting A trustee 
must be pleaded {Salaman v Senttaiy of State for India, [ 1906] 1KB 613, 

A ) bimilorly, in showing title to a chattel it is not sulhcieiit to allege 
that a deceased person “two days before lus death made a good and valid 
donatio mortu caued,*’ but the facts must be set out w'luch show that such 
a donatio was made (Be Parton (1882), 30 W R 287) Similarly, it is not 
suibcient to allege that an agreement is illegal, or not binding, or dis^ 
charged, but the facts must be pleaded on whica the ci>urt may hold that 
this IB so, see R S C, Ord 19, r 16) As to defen 'h which must be 
specially pleaded, see pp 446 et eeq , poet 

(e) See title Miseeprxsi-ntation and Fraud, Vol XX , p 732 

(f) I e, the forms m R S C, Appendices C, D and E, see note (c), 
p 424, ante 

(o) R SC, Ord 19, r 6, and see pp 463 et eeq , poet 

(ft) Thus a plaintiff suing on a contract for the sale ot land (Calling v Kvng 
(1877), 6 Ch D 660, C A ), or on an agreement not to be perfoimed within 
a year (Fraser v Pcepe (1904), 20 T L R 798), need not allege that the 
Statute of Frauds has been comphed with In an SiCtion against a husband 
and wife for an ante-nuptial debt of the wife the plaintiff need not allege 
that the husband has received assets of the wife (Matthews v Whittle 
(1880), 13 Ch. D 811) 

(t) R S C , Ord 19, r 26 When a defence denies the existence of a 
fact It IS not necessary to deliver a reply asserting the contrary , see tbtd , 
Ord 27, r 13 

(k) Ibid, Ord 19, r. 25, Bills of Exchange Act, 1882 (46 & 46 Viot 
c 61), 8 20, and see title Bills of Exchange, Promissory Notes 
AND Negotiable Instruments, Vol II, pp 461, 496 

(l) For example, in aotions for defamation the plaintiff may prove that 

the defendant has published other hbels or slauders (Pearson v Amaitrs 
(1843L 5 Man it G. 700, 719, Calvert (1906), 24 T. LB 899, 

C A,), or has otherwise been giulty of oonduot showing mahoe (Frata ▼. 
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court will not bti ike them out as embarraBsing or tending to prejudice 
the fair trial of the action, for such facts are material facts (m) A 
defendant need not plead facts on which he relies onl^ m mitigation 
of damage, evidence of such facts being admissible in support of a 
traverse of the plaintiffs allegation of damage, which traverse is 
always implied even though there is no express traverse m the 
defence (n) A defendant may not plead only m mitigation of 
damage any fact that would tend to justify the acts complained 
of in the plaintiffs statement of claim, or otherwise support a 
defence to the action which has not been pleaded (o) A defendant 
in an action foi defamation (p), who does not, by his defence, 
justify tho woids complained of, may not, without the leave of the 
judge at the tnal, give evidence with a view to mitigation of 
damages as to the circumstances under which the libel or slander 
was published, oi as to the character of the plaintiff, unless, seven 
days at least before tiial, he furnishes to the plaintiff paiticulars 
of the malteiH as to which he intends to give evidence (g) 

863 The I lerforniance or occurience of every condition piecedent 
18 presumed in favour of the party against whom such condition 
would opeiate, unless the other party specially pleads that such 
condition has not been fulfilled (a) 


Grnhtim (18811), 24 Q B D 63, C A ) The dtda in fitott v Sam'ptton 
(1882), 8 Q B D 491, which imply thal facts in aggravation cannot bo 
proved uniess pleaded, cannot be supported, (hough (he dtcHion in that 
case remains good so far as it decides what evidence is admissible whore 
it IS sought to mitigate tho damage, see Mtingrna v Wright, [1909] 2 
K B 958, and si'o titles Damages, Vol X , p 325, Libel and Slander, 
Vol XVIII , pp 720. 724 

(m) That is, matciiil m the secondary sense that they have an 
important beaiing on the issue , see Millington v Loiinq (1880), 6 
Q B D 190, 194, f! A , Mhtneyv (1890), 24 Q B D 630 

{n) Woodv /Jurh'irn (Eo?l) (188H), 21 0 B D 601, R S C, Old 21, 
r ti, and see title Damacfs, Vol X , p 346 

(o) WotsoH V OArivli/* (1800), 2 Bos &P 224, Speck v Phlhpo (18V)), 
5M AW 279, Woodv Oox(I888), 4 T L R 550, IFott v IVotf, [1905J 
A C 116, 118 

(p) As to aggravation and mitigation of damages m actions for defama* 
lion, see title Libll and Slander Vol XVIII, pp 720 et eeq If the 
defendant relies on an apology as mitigating damages he may either plead 
it in hiB defence or make it the subject of a notice under R S (.\ Ora 36, 
r 37 

(g) use, Ord 36, r 37 This provision must be read subject to the 
preceding provision, as a defendant in an action for defamation is not 
allowed to prove in mitigation facts tending to justify the defamatoiy 
words, uor may hi uoss exarame as to facts of that nature (Watt v WoV, 
mjvra^ R S C, Ord 36, r 37, does not make admissible any fact 
which 18 not otherwise admissible fThe notice may form part of the 
defence or be delivered separately, and see, further, title eibel and 
iitLANDER, Vol XVIII, pp 728, 729 
(<i) This H the elTect ol R S C , Ord 19, r 14, which is somewhat clumsily 
worded as follows —“ Any condition precedent, the performance or occur- 
rettce of which is intended to be contested, shall be distinctly specified m 
hia plaoding l>y tho plaintflf or defendant (as the case may bo), and, sub¬ 
ject tberete. an awrment of the performan^’e or occurrenoe of all conditions 
pSBoedeat necessary for the case of the plamtifl or defendant shall be 
ujlfliad^ili hiB pleading ” Where a plamtifl sues by speoiaUy udoned wnt 
for payment of money agreeflto be paid on the happening of a oert^ event 
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864 Wherever the contents of any document are material it n 
sufficient m any pleading to state the effect thereof as briefly as 
possible, without setting out the whole or any part thereof, unless 
the precise words of the document me material (ft) 

865 Whenever anycontiact or any lelation between any paitich 
18 to be implied from a series of letters or conversations, or other¬ 
wise from a numbei of cucumataneo'., it is sufficient to iillogo such 
a contract or lelation as a fact, and to lofer generally to such letteia, 
conversations, oi cirenmsfaiices without setting them out in detail. 
If m such ciicumstances the person so pleading desnes to rely 
in the alternative upon more contracts or relations than one as 
being implied from such circumslances, he may state thi>m in the 
alternative (c) 

866 Wherevei it is mateiial to allege malice, fraudulent inten¬ 

tion, knowledge, or «ther condition of the mind of «n> peison, it is 
sufllicient to allege the same as a fact without setting out the cir¬ 
cumstances fiom which the same is to he infeiied (d), but a cliaigo 
of fraud must be iiiado O’) the lesjwcls in which 

the jiaity is accused of being fiaudiilent must be set out(y) 

867 Wheicvei it is mateiial to allege notice to any peisun of 
any fact, niatUi, oi thing, it is sufficient to allege such notice as a 
fact, unless thc' foim oi tlio pieciso tcims of such notice, oi the 
ciicumbtances flora which such notice is to be infeiied, aie 
mateiuil (</) 

868 In evoiy case in which the cause of action is a stated tn 
settled account, the same must bo alleged with paiticulars , but in 
eveiy case in which a slatoiiient of account is lelied on hv way of 

he need not allege that such e\pnt has happened (BwAley v Chnmhoh/n, 
flb93 j 1 Q B 4,19) An asMgnoe of i debt suing in the same way to lecovei 
the debt need not allege that notice of the assignment was given {SatofyviU 
V ( Unke (1802), 66 L T 641, f A ), but in an i.' Uoii on a dHlnnioiucd 
bill of exchange the plamtiH must allege notice ot li>bonoiii (InUkmiJ v 
Giobitnor d Co (1802), 61 L .1 (q b ) 717 , May \ ( hidley, [1894] 1 Q B 
431 , Itobeiln V Plant, [1805j 1 (j B 507, 0 A ) 

(i») R S C, Ord 19, i 21 If a party a''Herts that a docuinent has i 
particular effect he must sot out ho much of the doc iiincnt an i» neec ssary to 
show that the doeumont has the effect alk*gflc} {Philippa v Philippa (1878), 
4Q B D 127, C A , Buldill \ Strathmore (/iail) (1887), IT n R 329, 
C A , Datta v James (1884), 26 Cli It 778) 111 an aetioii fot libel or 

slander the precise words are material and must be set out(IJarna v Wane 
(1879), 4 C P D 126, 128, see title LiBEt. and rtCANDlu, Vol XVUI, 
p 643) 

(c) E S C,Oid 19,r 24 For an example of a contract to be in fen ed 
from a senes of letters, see UroqdetLV Melropahtan Rail Co (1877), 2 App 
Cas 066 As to the effect of an alternative allegation in «ut h a eiiHi, see title 
EsroriEL, Vol XIII, pp 357, 338, nol6(l) In alleging a conversation only 
the substa nee need be set out {Eade v Jatobs (1877), I Ex It 335, C A ) 

(d) R S C, Ord 19, r 22 

(e) Davy\ Garrett {ISIS},! Ch D 473,489,0 A , see pp 423,424,/tale 

{/) ReRicnGoldnaahingCo (1879), 11 Ch D 36. 0 A . Wallingford v 

Mutual Sonety (1880), 6 App Cas 686, Smith v ChadmeL ( 1882 ), 20 
Ch D 27, C A , hedqraie v Burd (1881), 20 Ch D I, C A , and see 
tatle lllSBEPKESEJulAtlON AND Fhaup, Vol XX, p. 724 

(P) R S C,0rd 19, r 23 
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evidence or admission of any cause of action which is pleaded, the 
same is not to bo alleged in the pleadings (h) 

869 Wheie the plaintiff seeks lelief in lespect of several dis- 
tinct claims oi causes of complaint founded upon separate and 
distinct urounds, thev must be stated, as fai as mav be, separately 
and distinctly, and tlie same lule applies wheie the defendant relies 
upon several distintt gionnds of defence, set-off, oi counterclaim 
founded upon sepaiate and distinct facts (t) But wheie a peison 
pleading relies upon the same facts as giving rise to one or the 
other of two or moio causes of action or grounds of defence, he 
must stale in the alternative the different causes of action or 
giounds of defence which he intends to assert aiise fiom those 
facts (/.) 

870 A fiuther and better statement of the natuie of the claim 
or defence, or further and better jiarticulars of any matter stated in 
any pleading, notice, or written pioceeding, may in all cases be 
ordered upon such terms as to costs and other wise as may 
be ]ust(Z) 


(ft) E S C , Old 20, r 8 A mere admission is not a matenal fact, but 
only evidence of sueli a fact and so need not be pleaded (Dnvt/ v Oaiictt 
(1878), 7 Ch D 47'}, C A Jjinnbv Jienumont (IHBi), 4*) L T 772) But 
whoro one poison admits lubility to another lor a balance found to be due 
on the stifing of actounls bitween them, a cause of action is created on 
whieli that otlier can sue for such balance , see WiHuimit v Mooi (1843), 
11 M &W 2')6, 265, I.emere v Elhott (1861), 6 H N 656, and see 
title Contract, Vol VII, p 182 

(t) 11 P C , Ord 20, 1 7 A pleading is not necessarily embairassing 
because the difTcient averments are inconsistent {Re Morgan, Owen v 
Moiqan (1887) 35 Ch D 462 C A } 

(A) This IS the effect of the latter part of K S C , Ord 10, r 24 The 
different causes of action or giounds of defence must be oleaily expressed 
in"eueh a maiinei as not to embmass the other party or leave him m 
doubt .IS to which facts .ue iclied on iii support of each separate conten¬ 
tion For this reason it is advisable to allege each separate cause of 
action in a separate paragraph and each giound of defence in a sepaiate 
paragiaph As to pleading in the alternative the Ihiee ways m which a 
claim foi proscnption may arise, see title Easemenis and Profits a 
Prfndre, 'Vol XI, p 267 

(7) B S C , Ord 19, r 7, and, as to paiticnlars sec further, p 463, 

The function of particulars is to give the other party notice of the exact 
nature of the case he will have to meet at the tiial {Spedding v Fitzpatrick 
(1889), 38 Ch D 410, C A) Hence the court frequently orders a party 
to give paiticulara beyond the mere facts that must be alleged m order to 
show a cause of action In some oases particulars are required by a statute 
to be given before a ground of action or a defence under the statute can be 
shown , see. for example, Fatal Accidents Act, 1846 (9 & 10 Vict c 93), 
s 4 , and sec title Nroi ioem e Vol XXI, p 467 As to particulars in an 
action for infringement ol a patent, see title Patents and Inventions, 
pp 216ot«eqf, ante In all other cases the court has a discretion m 
taring what parti^'nlars shall be given beyond the facta necessary to 
show a oause of action or ground of defence, and will order particulars 
whenever it thinks that tlie* party pleading sbould put the other party m 
possession of fin I her information as to the nature of the case he will 
have to meet If a party does not plead with sufficient pariiculanty, ht 
iixposes lutnself to attack in the form of an appheataon for farther and 
better particulars If an ordiw for such particulars is made against him he 
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Srs-SECT 3 —il/orfe 0 / Ansumnq an Oj)pmeni*x Case SlCrfiS. 

871 Eveiy allegation of fact in an> pleading, not being a 
petition 01 Bumtnons, if not domed spefifacally 01 b> necossaiy 
implication, 01 stated in the pleading of the opposite party not to \Mioti 
1)6 admitted (w), is taken to be admitted (n), except as against an 
mfant, lunatic, or peison of unsound mind not so found by KJImitteii 
inquisition ( 0 ) 

672 It IS not sufficient foi a defendant in his defence to General 
deny (p) generally (g) the giounda alleged by the aiatonient of , 


may have to pay the costa of the application, and may be subiocled to an 
order that unless such paituulnis aie delivered within a gnon litue the 
allegation be stiuok out, or that he be precluded from giving any CMdonie 
thereof at the tnal, or, if ho bo a plaintiff, that the action ho stayed 
The numerous decisions on what paiticulara should bo given me dealt with 
at p 453 . poet 

A paity 18 bound by his pleadings unless allowed by the judge to amend 
at Iho trial (seetitle Esioppei, Vol XIII, p 367), and is therefore bound 
by ins particulars, which aio in effect part of the pleading under nJnili 
they are delivered (Arwold i?MtZcr V jf?ortojM7ey, [1908] 2 K B 161, 166, 

0 A , Mtlbankv [1900] 1 Ch ,376,386,0 A , Daveyy Benttnch, 

[1893] 1 Q B 186,0 A , United Telephone Co v Smith, Same v ^ihhell 
(1890), 61 L T 817 , Vase \ Fitzqeiald, [1884] W N 18) 

(m) R R C.Ord 19, r 13 Whether a pleading states that an allegation 
13 “ denied,” or states that it is ” not admitted,” the efli'ct is tlic same {7/oK 
v Loudon and North Weeiem Natl Co (1877), 35 L T 848, pei Onovi, J , 
it p 849) The distinction usually ohsoivcd is that a party “docs not 
admit” matters as to which he intends to put the olhei party to the proof, 
.and “ denies ” those things which he not only reijiincs to bo proved but 
contends never happened at all In either case the allegation is said to b<' 
ti.iversed An alUcation which is not expicssly traxersod is regarded os 
admitted and requires no proof (Byrd v Nunn (1877), 6 Cli D 781, 
ilhrmed7Ch D 284, C A , Qieenr Smn (1879), 13 Ch D .680, Symnn^ 
V JenUns (1876), 34 L T 277) Where a defendant alleges specifically 
that an allegation is untrue in eertain respects although at the same tmic 
he denies the allegation generally, he may incur a risk of being pioi hided 
from moving the untruth of the allegation except m the respects ooverfll 
hv the speoifae denial (TWhtic V Ooode (1878), 7 Oli I) 842) 

(n) General damages are never taken as admillM unless cxpiossly 

.idmittcd in the delence (11 S C , Ord 21. r 4) If feu'lkient admissions 
are made in the defence the plaintiff may forthwith move for ludgincnt 
under tbid , Ord 32,r 6 A paity may 111 some cases d e with 

draw an admission made by mistake (floUie v Burton, [1892J 3 < li 2*,6, 

(Vwhero an infant or person of unsound mind does not irnveise an 
allega ion the plaintiff cannot move for judgment ^^der , on the 
ground that hia claim has been admitted (Byrne v ® ^ 

J34. National and Pionneial Bank v JJuans (1881), 30 W K 177, see 
title INFANTS AND Chiedupn, Vol XVII. » 142) Ihc must 

prove hiscase by evidence on affidavit |*(*”^*% iwyq* 

houee (1882), 62 L J (cn ) 83 , Gardner v Taplmq ( J88o), 33 W R 473 , 
( heeh V Cheel, [1910] W N 87) In some cases tin affidavit may bo 
dispensed with where the interests of the party under disability are otnm - 
wise safeguarded (fZtpIcy V (1886), 81 Ch D ^*^^1 , 

(n) This rule appuea equally strictly whether hr his traverse a parly 
“ demes ” or “ doOT not admit ” In either case the traverse must hi so 
worded that the other 

hSi ^ h alv'with the old 
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claim, or foi a plaintiff m his reply to deny generally (r) the 
grounds alleged in a defence by way of oounterclaun, but each 
party must deal specifically (a) with each allegation of fact of which 
he does not admit the truth, except damages (b) 

No denial or defence is necessaiy as to damages claimed or their 
amount, but they aie deemed to he put m issue in all cases unless 
expressly admitted (c) 

873. When a paity in any pleading demes an allegation of fact 
m the previous pleading of the opposite party he must not do so 
evasively, but must answer the point of substance (d) Thus, if it 


" general issues " used under the old forms of pleading, which left the 
plamtitt completely in the dark as to the nature of the case to be made 
against him at the tnal, see pp 445 ct neq , post 

(r) A plaintiil in pleading to a counteiclaim is bound by the same roles 
as govern a defendant pleading to a statement of claim 

(а) It has been held that a tiaverse in the form “ the defendant puts the 
plaintiffs to the proof of the several allegations m their statement of claim ” 
18 a contravention of this role, and that the plaintiffs areentitied to judgment 
on the ground that the allegations in the statement of claim must be taken 
to have been admitted {Hams v Oamble (1878), 7 Ch D 877) So where 
a defendant pleaded that he did “ not admit the correctness of the state 
inents set forth m paragraphs 1, 2, 3 and 6 of the plaintiff’s statement of 
< laim and lequired further proof thereof,” the court held that the allega 
tions m those paiagraphs had not been traversed {RuUet v Tregent (1879), 
J2Ch D 768), and, where a defendant pleaded ‘ Save as heiein appears 
the defendant denies all the allegations contained m the statement ot 
claim,” ho was ordered to amend his pleading as being embarrassing {Bntuh 
and Colonial Land Assocmium y Foster and Robins {18QI), 41 L R 674) 
It has, however, become a common practice to use a traverse m the form 
“ The defendant denies each and eveiy allegation m paragraph 6 of the 
staioment ot claim as though the same were set out and traversed specifi 
oally ” , and, though there is some doubt whether such a traverse is within 
the rules, it has been held that if a defendant pleads to an allegation ot 
negligence m the loira ‘ The defendant denies each and all the several 
allegations set out in paragraph 2 of the statement of claim,” the pleading 
18 good {Adkins v Notth Metropolitan TiamwaysCo (1893), 63 L J (q » ) 
361} 

(б) R S C . Ord 19. r. 17 

(c) Ibid, Ord 21, i 4 The rule is wide enough to cover all kinds 
of damage, but in practice special damage is usually traversed if it is not 
intended to be admitted Ii it is intended to contest special damage on 
the CTOund that it is too remote in law, this objection should be specially 
pleaded, see ibid , Appendix E, s III, Form No 2, and see p 446 pest 
' (li) Ibid, Ord 19, r 19 A denial must show clearly how much of the 
allegation pleaded to is denied and how much admitted Where it is alleged 
that an agieement or terms of arrangement have been arnved at, the deui d 
must deny that any agreement or any terras of arrangement were come te. 
if that 18 what is me ant, if it is intended to admit that some of the terms ot 
arrangement wore come to, the pleader should deny that any terms wcic 
come to ” except the following,” anfl then set out the ones admitted It )•« 
not BUflncient to deny that the terms ot the arrangement were deflnitelv 
apeed 08 alleged {Jhorp v Boldsworth (1876), 3 Ch D 687) W'heie i 
j ^ j agreement entered into by a duly authorised agent of A 
Wd me defendant denied that A agreed by his lawfully authorised agent 
afid furuier averred that at the date of the alleged ^reement A was ot 
^sound toiud and incapable of giving a lawful authority, it was held Uiai 
the deiradant could not rely on any ground for saying that the allied agent 
J"'**affthonsed except nnsoundnesB of mind {Byrd v Am>‘ 
I>n81j«fflmMJ4(1878),7ai.P,284,C.A,), Whereadeoiidi' 
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he alleged Hiat he received a certain sum of money, it is not auffi" 
tient to deny that he received tliat paitjcular amount, but he must Fotlili, 
(len\ that he received that sura or any part theroid, or else set out Fleadh^ 
how much he received. If an allegation is made with divers “ 
(.ircumstances it is not sufficient to deny it along with those 
Liicumstanees («) 

874 The plaintiff by his reply maj 30 m issue (/> upon the J<»i«derof 
defence, and each party in his plea<lu)g, if any, subsequent to *'*’*“®. 
leply, may join issue upon the pievious pleading. Sucli jonulei of 
issue opeiates as a denial of every material allegation of fact m the 
pleading upon which issue is joined, but it may except any facts 
which the jiarty may be willing to admit, and then opeiates as a 
denial of the facts not so admitted (u) 

876 Where a contract, promise, 01 agieenient is alleged in any Octimiof 
pleading, a baie denial of the same by the opposite party is construed 
only as a denial in hxct of the expiess contiact, piomise, oi agree- 
meiit alleged, 01 of the matteis of fact fiom which the same may be 
implied by law (A), and not as a denial of the legality or suflicieucy 

u denial of a whole chain of (ironinstaiu es, which might be suc^tained by 
prool that any one of the circiimstatues was not ti iic, the denial la evaaive 
ind i'> lieatcd as an admission of the cncumatantial allegation to whuhitia 
ph aded In aui h case the allegation oi each (ircumstance should be tiai crsed 
i‘l»eciiKally (yj/dcdfc?/V Uarper (1878), 7 Ch 1) 403, 10 Ch D 3t)J, (’ A ) 

W beic m an .u iioii for deiamalion it la alleged that words were pubhshed 
‘ talsfly and inaliuonsly ’’ it is embariaHxing to deny that the words were 
published “ Iniailj or niaUoioiihly ” It it w intendtd to put in issue the 
i.ilsity of the wolds, a plea ol justihiation, with particulars of the facta 
relied on as showing justification, must be plated on the record Malice in 
such an at tion is presumed and should not be travelsed unless a defence ol 
piivliege or fair coimnent is pleaded when it should be alleged as part of 
the deieiice that the words weie pubhshed "bond pde and without malice” 

(Belt V L'Xupr (1882), 61 L J (Q B ) 359, renrhynv Licensed VustuaUers’ 

1/irror (1890), 7 T L R I, see title Libel and Slanuib, Vol AVIII^ 
p 608) Where a libel or slander contains two sp * itlc charges and 
is divisible, tliat is to say the woids making one haige are cleaily 
sepaiable from those making the other, a defendant may justify one 
charge and admit habihty os to the other, but such a plea must clearly 
state bow much is justified and as to how much habihty is admitted 
(I'lemtnqv Dollar (1889), 23 Q B D 388 , Clarke v laylor (1836), 2 Bing 
(N C ) 654 , ChuichtU (Lord) v Hunt (1819), 2 •B Aid 686 , Lavts v 
Bi^ng (1891), 8 T L K 68, C A ) So where a defendant pleaded a set¬ 
off, and fuither paid a sum of money into court with a denial of habihty, 
and alleged that snrh sum, together with the amount of the set off, was 
sufficient to satisfy the plaintiff’s claun, if any, in the action, the Court of 
Appeal stiuck out as embarrassing so much of the plea of payment into 
<nurt as sought to take the benefit of the set-off, on the ground that I he 
plea of set off could only avail if the denial of liability should turn out to 
be unavailing {Stohwasser v Jfiffar (1010), March (unreported)) 

(e) R S a, Ord 19, r 19 . . ^ 

(/) 1 he form of jomder of issue m a reply given m tbid , Aiipendix E, 

IS “ The plaintiff as to the defence says that he joins issue ” Unless by 
his reply or a subsequent pleading a party wishes to plead otherwise 
than by mere traverse, no pleading is necessary, and leave to dehver such 
a pleadmg will be refuel, as non-dmiveryia deemed to amount to a traverse 

(^1 AmL! rW This must be read with B. 6. C, Ord 10, rr IJi i®» •• 
to wbioli aee note (d), p 480, aitU, and B. S, C., Ord. Si, as to wbiob sea 
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Form of reference to the Statute of Frauds (t) or otherwise 
Pleadings 


pp 446 ft nrq , poit If it le desired further to contend that, assuming the 
facts allfged to be proved, the agreement which pnind facte arises does 
nof bind the party pleading, such further contention must be expressly 
and clearly raised, see pp 447, 448, post, and notes thereto A plea of 
tins kind is called a confession and avoidance In effect it confesses 
or admits that the allegations of the otherparty are true, but seeks to avoid 
the legal inference that would otherwise be drawn from such admission by 
settmg out liesh facts to show that m the circumstances such inference 
should not be drawn A party should observe great caution m pleading a 
confession and avoidance, except as an alternative to a traverse of the 
allegations of the other party, for if the sole plea m reference to such 
allegations is a confession and avoidance, the party raising such plea is 
concluded by his confession, even though it should appear in evidence that 
the facts were not correctly alleged by the other party (Heicitf v Maequtre 
(1851), 7 Exoh 80, and see title Estoppel, Vol XlII, p 358) The 
facts rehed upon as constituting an avoidance must be specially pleaded, 
and the burden of proof is on the party relying on snch plea It is not 
sufficient merely to traverse allegations made by the other party in 
anticipation of such a plea being raised (Clarke v Callow (1876), 46 L J 
(q b ) 63) Thus a plea that a document alleged to have been made by 
the party pleading is not his deed and does not bind him because its 
purpoit and effect was misrepresented to him before he made it, must be 
specially pleaded, and the facts in avoidance must be specially set out 
As to the coses in which such a plea may be raised, see Lewis v Olay 
(1897), 67 L J (q b ) 224, Foster v Maektnnon (1869), L R 4 C P 
704, Eowatson v Webb, [1907] 1 Ch 637 , affirmed, [1908] 1 Ch 1, C A, 
Under the old system of pleading, the execution of a deed alleged was put 
in issue by ajplea of non est factum . see title Deeds akd Other Instru* 
MFNTS, Vol X , p 404 Under this plea the party pleading had the benefit of 
any vanance in the deed as alleged and the deed produced in evidence (Trott 
V S«nffc(1844), 12M &W 688;Ex Ch , Northv TTojlf/feW(1849), 13Q B 
636), and this was the proper plea by which to dispute the alleged effect 
of the deed {Smtth v 8oott (1859), 6 (j B (N. 8 ) 771) All other defences 
had to be specially pleaded, including matters which made the deed abso¬ 
lutely void as well as those which made it voidable (Begulas Generales as to 
Pl^amng, Hilary Term, 1853, No 10) Where a party desires to avoid a 
contraot on the ground that he was induced to enter into it by fraud, such 
fraud must be specially pleaded If he seeks to be released from it on the 
giound that he was mduced to enter mto it by untrue representations not 
made fraudulently (see title Misrepresentation and Fraud, VoL XX, 
pp 737 et aeq ), he must counterclaim for rescission and obtain a decree 
of the court resoindmg the contraot, as it is only in case of fraudulent mis¬ 
representation that tne oontract is voidable at the option of the party 
without the intervention of the court (Ketmedq v Panama eto Mail Co 
(1867), L R 2 Q B 680, 687. Beese Bwer Silver Mtmng Oo v Smitn', 
(1869), L R 4H L 64. 73,74, Bedgrave v Eurd (1881), 20 Ch D I,j 
C A , Adam v Newhtggmg (1888), 13 App Cas 308) The decree of*^ 
rescission dates back to the oommenoement of the proceedings for rescission 
(ibid )" When a defendant snooeeds on a claim for rescission, the agree¬ 
ment is destroyed and the plamtiff is thorebv deprived of any cause of 
action arising out of the agreement, and the defendant thus suooeeda in 
his defence to such cause of aotion (see Mostyn v West Mostyn OocA and 
Iron Oo (1876), 1 C P D 146) If a p^y who seeks to enforce an 
•gre^mit proves facts which uow to the court that the agreement 
8 ou|^t to be enforced is illegal, e,g , as bmng contrary to the Gaimng Acta 
the court will not enforce snch agreement even though the defence of 
fUegaUty has not been raised on the plea^gs (Begbie v. Phosphate Sewage 
(1876), L B. iO Q B 491; and see PHegcdUiy, note (d), p. 448, void) 

(4) Tha Statute ol Frauds Car. 2, o. 3) muat ba ap^aBy pl^ed by 
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876< Any party la entitled to raise by lus pleading any point of Snot. 5. 

law(*), and any point so raised must be disposed of by the judge PoiW 

who tries the cause at or after the Inal, but, by consent of the PleadlO|^s 

parties, or by ordei of a court oi a judge on the application of 

either party, it may be set down foi heaiiug and disposed of at any a , 

time before the ti lal No demiurer is allowed (0 Km 


Seci 3 —Vdwatf of Plfadingt 

877 Every pleadmg must be delivered (m) between the parties («). Delivery 


a party who rehea on the fact that ita provisions have not been complied 
with (R S C , Ord 10, s 15), see note (d) pp 447, 448, post Nopaitioular 
section need be named, but wheie a defend.int pletded that he relied on 
the Statute of Frauds (20 Car 2, o 3), s 4, ho was not allowed to amend by 
substituting tbtd , a 7 (James v Smith, [1891] 1 Ch 384) The statute must 
also be pleaded m such a way as to show clearly to the other party 
exactly the point raised and m what respect it will bo oontcndod that the 
statute applies (Pullen v Snelus (1879), 40 L T 363) If a plaintiff 
alleges a written agreement he is not entitled to prove an oiul one nnless 
the judge allows an amendment of the statement of claim, and if such 
amendment is allowed, the defendant should be allowed to amond by 
pleading the statute, if it affords a ground of defence (Brunnmg v Odhams 
Bi others, Ltd (18%), 75 L T 602, H L) 

(A;) A point of law taken on the pleadings, in answer to the allegations 
lu the other party’s pleading, is called an objection m point of law An 
objection in point of law assumes as true the facts alleged by the opposite 
jiarty and dcclaies that those facts are not sufficient to raise the legal 
inference or to afford the ground of relief for which the other party con¬ 
tends It differs from a confession and avoidance in that it docs not seek 
to place upon the facts alleged, or to prove additional facts m support of, 
some fresh infeience other than that on which the party whoso pleading u 
objected to relies, but merely declares that that party’s own allegations are 
insutQcient to support the contention which ho puts forward '1 he usual 
form of pleading an objection m point of law is " The defendant will 
object that the statement of claim is bad m law and discloses no cause of 
action on the ground that " , or “ The defendant will object that 
” , the latter form being given in R S C , Appendix E, s III Subjeci 
to the preceding rules as to matters that must be spci tally pleaded (see 
pp 446, 448, post), a party may raise at the trial any , nut of law, cveu 
though it has not been pleaded , but, if be wishes to prove facts m support 
pi his legal contention, he will not be allowed to do so unless he has pleaded 
hem An objection m point of law should be taken clearly and in a 
Sparate paragraph of the pleading, and should not be mixed up with 
nverses of facts (Stokes v Grant (1879), 4 C P D 26) 

|{I) R S C , Ord 25, rr 1, 2 A demurrer was a form of pleading under 
old system, by which a party objected that his opponent’s pleading 
closed no cause of action, or grouna of dclonce, as the case might bo 
ken a demurrer was pleaded the question raised was forthwith set down 
-J argument and decision Although this procedure has been abolished, 
lie court may, on the apphcation of a party who has taken on his pleadmg 
an objection m pomt of law, set doyn the point so raised for special 
argument and determination The case is then put mto what is called 
the Special Paper, and is heard by a single judge m open court All the 
allegations of fact m the pleading are assumed on the argument of the 
pomt of law to be true Unless the objection taken is such that, if upheld, 
d will dispose of the whole action or some substantial issue therein, the 
court will not order it to be set down for special hearing (London, Chatham 
and Dover Rad Co v South Eaetem Rail Co (1885), 63 L T 109, llO, 
(m) R. S C., Ord 19, r 11 A pleading is said to be “ delivered ” whe* 


(n) For note (») see neact pege 
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striking out 
nnuppensary 
or Kcnndalous 
matter 


Every pleading or other document(o) required to be delivered to 
a party, or l»etween paities, must be delivered to the solicitor ol 
every paity who appeals by a solicitor, or to the party if he does 
not appear by a solicitor, but, if no appearance (j>) has been entered 
for any party, tlien such pleading or document must be delivered by 
being filed with the proper officer (q) 

Sici 4— (>bjection8 to Plmdtuqs 

878 The couit oi a judge may at any stage of the proceed¬ 
ings (?) Older («) to be struck out or amended any matter m any 
indoisornent or pleading which may be unnecessary (t), or 

it 19 handed by one paity, or the solicitor acting for him, to an opposite 
parly or his solicitor Wheie a plaintiff, who was represented by a solicitor 
on tno roc Old, delivered a statement of claim himself, it was struck out 
{Yenlmany Snow (1880), 28 W R 574) Delivery is distinguished from 
“ service ’’, see title Puactice and Pkocehurf This distinction is not 
always very cleaily or carctully observed in the Rules of the Supreme Court 
Wnts, notices of motion, summonses, citations and petitions all require to 
be “seivcd,” but pleadings, notices and documents not of the natiiie of 

S iocess rc<iuiro to be “delivered *' Process can be commenced only by .i 
ocuraent leqvuring “service,” and “delivery” can only take place ol 
uppiopnate ciodiments m the course of process which has been thus 
initiated A counteic!.um is “tUlivcicd ” as between the oiigiuai parties 
to an a( tion, but if it is desired to make a siiangtr a co detondant to a 
counton hum (see title St i on and Coi NriRCLiiM), thocountercl.nm must 
beseivod on him (see R S (',Ord 21, n 11 12, title Pracitce and Pko* 
CEDUKJ!,) The dite of dehveiy of a pleading should be stated at the end 

(n) In early times pleadings were dcliveied to an officer of the court, by 
whom they were triterod on the re<ord , see p 418, ante Now they aie 
delivered Aiicct to the party Wheie an indoisoinent on a writ is amended 
but not BO as to make it a new wnt, it need not here scived poisounlly on 
a defendant who has made di fault in entering an appearance unhsg 
an order to that effect be made, but may be bled at the Central Office 
{Jamtitcn Itoil Co v Colonial Bank, [190,’)] 1 Ch 677, C A ) 

(o) P < 7 , inteirogatoiics , see R S 0 , Ord 31, r 1 

(p) See title Praotkf and Procedure 

Vg) U .9 C, Old 19, r 10 Pleadings so filed must have the date of 
filing jiid the name of the defendant against whom they were filed written 
cm them, and be cnteiod in the cause books undei the head of pleadings, 
and Rucli oiitiy must show the date of filing, the nature of the documents, 
and the name ol the party against whom they are filed 
(i) R S C , Ord 19, r 27 A party dosinng to have a pleading or part 
ot u pleading stiuik out undei tlus rule should apply by notice under the 
summons for directions, stating the ground of the application The' 
application should be made piomptly v Barruon (1893), 69 L T 
307) Where such an application was not made tiU after the close of the 
pleadings, the court thought there had licen undue delay and refused to 
entertain it (c roas v Howe (JSarZ) (1992), 62 L J (cii ) 342) A co defendant 
may apply to have part of another defendant’s defence struck oat as 
sc'andaltius {Bright v Marrunr, [1878] W N 211), and possibly astrangtr 
could apply {Crarknall v Jaiuon (1829), 11 Ch D 1, 13, C A ) , and sec 
note (n), p 435, post 

(«) TTie power to make the order is discretionary {Golding v Wharton 
SaUworka Co (1876), IQ B D 374. C A ), but it is the duty of the judge 
to apply the rule in a fit case {Krtowha v Roberta (1888), 38 Ch D 263, 
C A ), a party being entitled ear dabito j-uatituB to have the case againof 
him presented in an intelligible manner {Davy v Garrett (1878), 7 Qi D 
473, 0 A ). and il the objectionable parts cannot be severed from the rest 
^ Ifliote pleading may be struck out (TftZitamaoft v London and North 
Wut^mRaU Co (1879). 12 Qlj D 787). 

(Q As a general rule matter in a pleading win not be struck oni as 
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BcandalooB (a), or which may tend to piejudioe (6), embarrass <c)» 
or delay the fair trial of the action , and may in any giich case, if 
they or he think fit, ordei the costs of the apphcation to be paid 
between solicitor and client (d) 

879 The court or a judge may ordei any pleading to bo stuick owwinBow 
out on the ground that it ilisclobes no leasonable cause of action or pie»dinR 

answer (c), and in an> suth case, oi in case «)f the action or defence m 

_____ __cause o£ 

unnecessary unless it is also scandalous or enibnirassing [lioih \ Vuissfll 
(1887), 84 L T Jo 46, Tomktn>on v South Eastern Kail Co (No 2) 

(1887), 67 L T 358 , Knowles v Eobt^ts (1888), 38 Ch D 203, C A ) 

(tt) E q . indecent or offensive matters or allegations made lor I he pur 
pose of abusing or preiuduing the opposite paily {Voi/h v Vuminq (1870), 

40 L T 455 , Cmhtn v Cuidock (18701, 3 Ch 1) 376, C A ) But it the 
allegation is relevant it cannot be strutk out because iii othoi ways it is 
scandilous (Crnrknnll v Janson (1879), 11 Oh D 1, C A , Clmstie v 
Cftrisltc (1873), 8 Oh App 499, HiUmqtonv Lonng (ISHO), 0 Q 11 D. 

190,0 A , Appleby \ Frnnklm (18S5) 17Q B I) 93, Fr pinle Simp 
sore (1809), 15 Ves 476, St John (Loid) v St John {Lady) (1806), 11 
Ves 626) 

(6) If a pleading tends to pio]u<lice n party at any stage it mn> bo stniek 
out (Beidfire V Oieenwood (I8i8), J lik I) 251 250) 

(c) A statement ot claim is enibairassing if it raises a claim which the 
plaintitT IS uot entitled to make {huouleit v Hoheits, supia), or shows that 
parties have been improperly joini d (/Sreiitfc V (iuhardson {1818), 4 C I* 1) 

112 ), or seeks to tieat the action as supplemental to another action 
{Nituite Secuntm Ltd v W%Uinm8 (1912), 106 L T 730) 

So also 18 a delence whuh raises in di lenee mat teis that obviously 
afford no defence, or ruses them m a inaiuiei not allowed iindei the rolls 
{Freslon v Lnmont (1876), 1 hx D 361 , Smith 6s Co v EntiJi Murws 
lusurniire Assoiintion, [18811 W N 232, Luirdit v Hammond blertne 
Light avd Fowir Supply Co , [1883] W N 96) If the defendant wishes to 
admit liability as to part of the claim and dispute the rest, his pleading 
must show exactly what is admitted and what is not {Unmnq v UoUar 
(1889), 23 Q B D 388, JJuvts v Bdling (1891), 8T L R 68. C A ), 
and see note (d ), p 430, ante A defendant in an ai fion loi defamation 
may not plead that the woids are true m some olhoi simiso tlian that 
alleged by the plaintiff {h’assum v Budge, [1893] 1 O 11 571) • 

(d) R C , Orel 19 i 27 

(e) Ibid, Ord 26, r 4 Under this part ot the i lo the court may 
etrike out any pleading which m itself shows that the liicts alhged aie 
uisiifBcient in point of law to sustain a uasotiable cause of aition or a 
defence to the plaintifT’s tlaim, as the laso may be In judging of the 
sufficiency of a pleading und< r fins lule the «ouit will assume all the alliga 
tions therein to be true and that tiny are adinitled by the opposite puity 
If the statement of claim shows on the faie of it that the a< fion is not main¬ 
tainable, or that theie is an absolute detenee to the aition. the court w-ill 
deal with it under this nile see pp 421,428 et stg , ante A pleading will, 
however, not be struck out if it is merely demurrable , it must be so bad 
that no legitimate amendment can cine the defict {Peru Ilepuhlte v 
Peruvian Cvano Co (1887), 36 Ch D 489, per CiliirY, J , at p 4U6, 

Dadswell V Jacobs (1887), 34 Ch D 278. C A , Woiihmglon de Co v 
Belton (1902), 18 T U R 438, C A , Robinson v Fninn (1912) 106 
I, T 722, C A ) The mere fact that the < a«n is weak and not liki ly 
to succeed IS no ground for stiiking it out {Bonier v Holder {\888), 64 
L T 298, Coteper v B/oneArem (1893). 68 L T 18, Anderson v Gome 
(1892), 36 Sol Jo 266, Ooodson v Grierson, [IW8] I K B 761, C A ), 
dot that the Statute of Frauds (29 Car 2, c 3), wiU, il pleaded, uffoid re 
defence {Fraser v Pape (1904), 91 U T 340, C A ) When a statement 
of claim 18 defective by reason of an eamuifiol averment being oinitti d the 
court does not dismiss the action but gives leave to mneud Jhiffilhs y 
London and 8i Katluirine Hocks Co (18M), 13 Q B D 269, 261, Q , C A { 

New Chdo Mmmg Co v Lee (1888), 4 T L R 444. Beid v Hooley (1197), 




486 


PLXADIVa. 


SE( 1 4 
Objections 
to 

Pleadings 

PrcTcntloD 
of ibuoe of 
procens 


being shown by the pleadings (/) to be fnvolous oi vexatious (g), the 
court or a judge may order the action to be stayed or dismissed, or 
judgment to be entered accoidinglv, as may be jaBt(/t) 

880 The couit 01 a judge mnj' in Mitue of the mheient juiis- 
diction of the couit strikeout an> pleading oi slay any action ivhich 
IS shown to be an abuse of the piocess of the coiut (i) 

13 T L R 398, h'dimiditv Pneumnhc Tyre Co (1900), IG T L R 308, 
0 A ) But if the ]»leidu)g cannot be cured by amendment the court will 
stnke it out {nuhbitd d Sons v Wilkinson, Unjnood and Chirk, [1899J 1 
Q B 86, 94, C A , \Voods v LytUUon (1909), 26 T L R 666, C A ) 

(/) Under tins i iilc no evidence can bo given either by affidavit or other 
wise in support of the ipjdication In tins respect, such an applnation is 
diflerent from one made to the court to strike out or stay in value of its 
inherent juusdirtion seethe ioxt, infra In Kershaw v Stf cier (1905), 
21 T L R 40, an affidavit wa^ allowed to be read appaieiitly on the 
ground that tlie application could be ngaided as madt under the nihcrenl 
juiiadietion of the court See note (i), mfia Whoio tho applicant 
desires to rely on the inherent jiinsdiction, ho ntid not say so m his 
summons even though Ik seeks to Bust iin it under the lulcs as «ell (Viiwon 

V Pi tor Fibres Consolidated, Ltd, [19061 W N 200, Wilhs r Howe 
(Bail), [1893] 2 Ch 645, C A ) 

(j) The pleading, to come within these words, must be obviously vexa 
tious or fnvolous or unsustainable {A-G of the Duchy of Laneadei v 
London and Foiih Western Kail Co, [1892] 3 Ch 274, C A , per 
Linijii-t, L J, at p 277 Tiillaway v Jfuiy (1892), 60 L T 699, 602, 
(’ A , Bean v Flown (1895), 73 L T 371, 0 A ) The pleading must 
bo so clearly Involoiis that to pnt it forward would ho an abuse of the 
pi 01 ess of the eoint (Young v Holloway, [1896] P 87, 90) 

(h) 11 C , Ord 26, i 4 The rule was not intended to apply to 
])1eadings which raise a ijufstion of genenl import moe oi serious question 
of law (Dyson v A-G . |1911] 1 K B 410, V A), and the couit wiL' 
not proicod uiidei it whiie the jioinl to bo decided is an impoitaiit or 
dinnult one, uiilcsn it is ileai and obvious that tho action will not lie 
(see JIubhmk d Sons v Wilkinson Ueywood and Cl nk, sutna, per 
I,iNi)il i, Ij T , at p 91, Kobnts v Chaixng Gross, I'U'ton, and IJamp 
stead Kail Co (1903), 87 L T 732, per Fai wfll J) In the latloi 
<lise the Biuiiinons was amended and tho application (leatcd as bung 

under R S C , Oid 26, r 2. winch is the appiopnate proceduie when 

impoitant or difhcull points have to bo deuded (see note (f), p 433 
anU) Ncveitluless, some veiy impoitant })omts haw been decided 
on applications to strike out (see Law v Llewillyn, [1906] 1 K B 487, 

V \ , liH,r\ Smith, [1909] 2 K B 306 C A , irooda v Lyttelton, 
supra) An action may be regarded by the couit as fnvolous and 
vexatious, and Iheiefore pioper to be stayed under this rule, on the 
gionnd that the court is not a forum comeniens, and that the plain 
tiff, having a perfectly good remedy in some other court cannot be 
allowed to continue his action without iniustice to the defendant (Logan 

V Bank of Siotlnnd (No 2), [1906] 1 K B 141, C A , Lgbert v Shod, 

[1907] 2 Ch 206, Levy v L<vy and De Komanet (1908), 24 T L R 

466, Ke Norton’s Settlement, Norton v Aorton, [1908] 1 Ch 471, C A ) 
but tiben the plaintiff’s proeewbnge in this country aie taken bond fide 
wier T\ill not be Rlnyod on mere ground that there ib a balance of con 
vciiiouoe in fa\ouT ot prooccdinga eKewhcre{iitf JTortoa’s SfUlement^ KorU^n 

V JVonow, KHptu, at p 481) and see title Coni-uct of Laws, Vol VI, 
pp 298 ttseg 

1 1junsibcrion exists apart from the powers conferred by the Rule" 
of (he nuprenie Court Jt is not conffned to cases where the abuse is mam 
Iwt from the pleadings, but may be exercised where facts are proved bv 
aniaavit w inch show that the action is brought maid fide and in an atten< i f 
to use the p»-oicss of the court for wrong ends This jurisdiction is oim 
exoroi^d in plain eases /md with the greatest care For cases when 

it has been exercised, see Caetro v Murray (1876), L R 10 Exob 213, 

- • 
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Bbct B.—Amondmfmt of Pkadmq8(k). 

881 No pleading not being a petition or summons may, except 
1 j 3 way of amendment raise any new ground of claim oi contain 
any allegation of fact inconsistent with the pievious pleadings of 
the party pleading the same (/) 

882 The plaintift may. without any leave, amend his statement 
of claim, whether indoised on the wiit (»i) oi not, once at am lime 
before the time limited foi icply and befoie rephmg, oi, wlieie no 
defence is dohieied, at any time before the e\pirRtion of four weeks 
from the oppearame of the defendant who shall have last appealed, 
01 , where defence is delnered, but no order foi leply is niarlo, within 
ten days from deliveiv of the defence, or tlio last of the defences 
where theie are moio than onofn) 

Whenever a statement of claim is dehveied the planitifl may 
therein alter, modifi, oi extend his claim without any amendment 
of the indorsement on the will (o), hut, if the action is one for 
libel, and the pLnnliff wishes to lelv in Ins statement of claim on 
jaiblications not particularised in the indoisemeiit on the writ, he 
'should apply foi leave to amend the wiit ( p) 


Dawltfti V 8are Weunoi {Prince Edwmd) (1876), 1 Q B D 409 , Wilhn 
y Jicauchnmp (Eail) (1888) 11 P T) tiO, C A , Stephenson v Giniieil, 
[1898] IQ B 677, C A , MnedoinjoU v Kniqht (1890). 2') Q B I) I, 
< A , BeieJiel V Moginlh (IHH*)) 14 App Ca-) 666, lie (’haffeis {\H'\1), 
11 T L R son, C A , Metiopohlan Bank v (1885), 10 App ('as 

210, Urigqmd v Pihuer Elites, [18921 A t’ 61, P 0 , i'haffds v 
OoWsiMMi, [1894] 1 Q B 186, Iluntlif {Mmihioness) v Gushell, [1005] 2 
(’ll 660, C A Salamnn v Scdetatif of Stnti for fadia, [ 1006] 1KB 
()I3, C A , Be Jforton's Settlement, Borton v Sorlon, [1008] I (’di 471, 
Bemmtnqi-on V Sro/cs, [1807] 2 Ch 1, C A , GiiUhellv l/ondon and South 
ll'cslfin Bailway, [1907] 1KB 860, C A 
(A) See also lillt PaACTich and PnorEunHi- 
(0 R S C . Old 19, r 10 

(m) A Rtatcment of claim sppdally indorsed on the wiit maybe amendea 
under this rule even after the plAinlitT has taken out a (onrimons lor judj? 
nient under %hid , Ord 14, and whilst sueh Bumraop i m pending {Boherls 
^ Plant, f 189'}] I Q B 507, C A) 

(it) R S C, Old 28, r 2 

(o) Ibid,Ord 20,r A, Lewis and Lewis \ Dmnfoul(\9i)T),2i'\ L R 64 
licre a plaintiff claimed on his writ daniaRi s foi Iraud igaiimt a < onipariy 

Tod Its diitctors, and the company went into liquidation afl<r llie issue of 
till wnt and lx fore delnery of statement of clniin, and tlx* idaintifl i Iniiix d 
on Ins writ rescission of a contract entered into with the coinpanv and did 
not cluim lelief in that form in the atatrinent of claim, the com I, holding 
that the cinumstances showed an nileiition in the plaintiff to claim 
ii'sciSBion in the wmdingiip of the compamr refused to allow’ him to amend 
JiN statement of claim by including a claim for rp'icxaion of the <ontract 
{targiUv Bower (1878), 10 Ch D 602, 608) If an action in which a 
ftntoment of claim has been dflivered is remitted to the county court, 
tlie plaintiff may rely on any cause of action therein alleged e\eii it it 
Is not named on the wUit (Johnson v Palmer (1879) 4 C P 1) 258) 

(p) R S C, Ord 3, r 9 AVhen the defendant makes default in 
Bfipearaiice and the statement of claim ifl filed under ibid , Ord 13, r 12, 
or drd 19, T 10 (see p A84, ante), the plaintiff cannot get judgmint in 
di fault except in accordance with the indorsement on th* wnt, and if he 
'll iires to amend his statement of claim he should g< t leave to iineiid the 
^ nt and amend both so that they are wi harmony (Law v Phi/by fNo 2) 
'IS87), SOL T 622, (lee v Bell (1887), 3~i Ch D 160, Ktnqaonv Ktrk 
vl887), 87 Oh D 141 » Jamatca Bailway v Colonial Bank, [1906] 1 Cu. 
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Amendment 

of 

Pleadings 

Amendment 
withoat leave 
of counter* 
claim or 
net off. 

Duallowauou 
of amendment 
and costs 


Pleading to 
ameudinenta. 


(leneral rules 
as to Itave 
to amend 


A defendant who has set up any counterclaim or set-off maj 
without any leave, amend such counterclaim or set-off (g-) a 
any time before the expiration of the time allowed him for answennj 
the reply (») and before such answer, or in case thei e is no replj 
then at aiij time befoie the expiration of twenty-eight days fror 
defence ft) 

883 When any paity has amended his pleading undei th 
preceding luh s, the opposite paity may, within eight days after th 
delivery to him of the amended pleading, apply to the court or 
judge to disallow the amendment, or an\ pait theieof, and the com 
or Judge may, if satisfied that the justice of the case lequires ii 
disallow the amendment, or allow it subject to such terms as t 
costs or otherwise as may be just (f) The costs of and occasione 
by any amendment made as aforesaid are to be borne by the part 
making the same, unless the court or a judge otheiwise orders (a) 

884 Where any party has amended his pleading undei th 
preceding rules (b), the opposite paity must plead to the amende 
pleading, or amend Ins pleading within the time he then has t 
plead or within eight days fiom the delivery of the amendment 
whichevei shall last expire, and, in case the oppnsiie party lia 
pleaded hefuie the delivery of tlie amendment, and does not pli.v 
again or amend within the time above mentioned, he is deemed t 
iel> on his original pleading in answei to such amendment (f) 

885 The court or a judge may, at any stage of the proceeding* 
allow either party to altei or amend his indoisement oi pleadingsli/ 
in such manner and on such terms as may be juat(«), and all sue! 


677, 688, 690, C A , Southall Devtlojvmmt Syndtuite, Lid v Dunxdoi 
(1907), 06 L T 109 

(g) No pint of the defence other than a plea of set off <an be amendi' 
without the leave of the court or a judge , and aa to such leave, see tli 
text, iw/jfi 

(r) The (inie i-> the time limited by the order giving leave to ansuei th 
reply, or if no time is so limited, then four days from delivery of reply 

(«) U .S r . Old 28, r 3 

(t) Ibid , r 4 These rules do not permit a plaintiff to amend by addin, 
a cause of «iction that has arisen since the issue of the writ (H'otienlnui 
Loral Boaid of Health \ Lea Conservancy Board (1886), 2 T L R 4bi 
C A ), or a fresh cause of action which since the issue of the writ In 
become baned by the Statute of Limitations (i\eldon v Ami (18S7i 
19 Q B P 394, C A ) A plaintafl who amends by setting up a ii<w 
cause of action may be ordered to pav all the costs down to the date « 
amendment (Cat'o v Cicto (1893), 82 L ,I (CH ) 630) W here a plain>>1 
by amendment abandons one cause of action and substitutes another, ll)« 
defendant should proceed under K S C, Old 28, r 4 [Bourne v Comli' 
(1884), 63 L J (CH) 699) 

' (fl) R S 0 , Ord 28, i 13 

i b) See the text supra, 
c) R S C . Ord 28, i 6 

d) This includes partiriilars dehvered separately from a pleading (Cl'i'r 
pode it Co \ ('ommetnal I nion Associnfioa (1883) 32 W R 262, llaoil'ii 
V Broad flH9212Q B 317, C A) If leave to amend the statement of 
elatrn is oh(ai icd, there is no ne^ to amend the wnt (Largr v La '/'’i 
fl8771 VV V 1<>8) 

(s> Any amendment is allowed, subject to payment of costs tliot 
Angles tho court the more effectually to determine the matter m ion 
tre versy betw eon tho (j^^ies unless »t can he shown that the party applJ - 
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amendments are to be made as may be necessary for the purpose 
of detenmmng the real questions in controversy between the 
parties (/) 

If the amendment for which lea\e is asked seeks to repair an 
omission due to negligence or ca« elossness, leave to amend is 
planted if the amendment can be made without mjustice to the 
(ttlier side (fir) There is no injustice if the other side can be com¬ 
pensated by an order as to costa (A), bat if, owing to the way in 
which the pleading has been framed, the other party has been put 
into such a position that an injury would be done to him by an 
amendment, the court will not give the necessaiy leave (r) 

As a general rule, a pat tv is not allowed to amend by pleading 
fraud wheie fraud was not charged in the first instance, unless the 
application is made at an earlj stage in the proceedings and the 
I ircumstances are such as to justify it (A;) 

In all eases not provided for by the preceding rules {/), ajiplica- 
tion (m) for leave to amend may bo made hy either paitv to the 
court or a judge, oi to the judge at the trial •of tho action, and sucli 
.nnendment may be allowed ujion such tonus as to costs or other¬ 
wise as mav be just (»<) If an adjouinmeut is necessary to enable 
the other paity to meet the case against him as amended, such 
adjournmrmt is granted , but, as a geneial lule, no amendment is 
dllowed at the tiial which will enable a party to set up an entiiely 
new’ case oi to change completely the natme of his case (o) 


Pleadiii|^% 


886 If a party who has obtained an older for leave to amend Whtn order 
does not amend accordingly within tho time limited foi thatpinpise forl»av« 
by the ordei, oi if no time is thereby limited, then within fourteen b«ro"s"avoid, 
•lays from the date of the order, such order to amerul, on the expira- 
Uon of such limited time as aforesaid, or of such fomteen dajs, as 
the case may be, becomes ipso fat to void, unless the time is extended 
1 )^ the court or a judge(p) 


loi leave to amend » acting maid fide, or that Ins opponent will be injured^ 
111 a manner that cannot bo compensated in costs ITildeeley v FJaiper 
(1878), 10 Ch D 393, C A , Steward v Vorlfc Metrofn^iinn Ttamwayn Vo 
'188«), 16 Q B D 556, 0 A , Ke Trufort, Traffoid filnno (1885), '13 
b T 498 Cropperv <SfmitA(I884), 26 Ch D 700. C A , 10 App Cas 269, 
H L , Shoe Machinery Co v Cuilan, [iH96] 1 Ch 108, C A , noev Danes 
(1876), 2 Ch D 729) If an amendment is made, the opposite parly la 
ullowed to amend in order to raise any defence that would be available lo 
< he new matter introduced by the amendment {Morns v Carnarvon County 
Council, [1910] 1 K B 159) 

(/) X S C, Ord 28, i 1 

(fif) Clarapede d Co v Commercial Union Association (1883), 32 W 11 
262 per BnETT, M R , at p 263 

(h) See cases cited in note (t), p 438 ante and note (e), p 438, ante 
(t) The Alert {mi), 72 L T 124 Raleigh v Gosehen, [1898J1 Ch 73 
(Ic) Lever d Co v Ooodwin Biothers, [iHfn] W N 107,C A , Uendriks 
1 Vonloyu (1881), 50 L J (CH) 257,0 A , Symonds v City Bank (ISSQ), 
31 W E 364 , Bentley & Go v Black (1893), 0 1 L R 680, C A 
(/) See p 437, ante 

(m) The application is made under the summons for directions , see title 
PnACTlCE AND PrOCEDBHE 

(») B S C , Ord 28, r 6, and see xbtd , rr 11, 12 
(o) £vnov Oorfcr (1875), I Ch D 67, yewbyv Sharpe (1878). 8 Cb D 39, 
C A ; Halse v Brotherhood (1880), 15 Ch D 514 , BUss v Mamdkuter 
Carnage Co (I876h 2 C P. D. 13; Budding v. UurdocA (1876), 1 Ch. D. 42. 
(k) B S C., Ord. 28, 7. 



440 


Plkadiko 


I^BOT 5 
Amendment 
of 

Pleadings 

Written or 

printed 

amendmenta 


General 
jurisdiction 
to amend 
defects or 
errors. 


Definition 


Not required 
in cose of 
specially 
indorsed writ 


887. A pleading may be amended by written alteralsons in the 
copy which bus been delivered, and by additions on paper to be 
interleaved therewith if necessary, unless the amendments require 
the insertion of more than 144 words in any one place, or are so 
numeioua or of such a natuie that the making thorn in writing 
would render the document difficult or mcomeinent to read m 
either of which cases the amendment must be made by delivering a 
print cf the document as amended (q) 

888 The court or a judge may at any time, and on such terms 
as to costs or otherwise as the court or a judge may think just, 
amend any defect or error m any proceedings, and all necessary 
amendments are to be made for the purpose of determining the 
real question oi issue luised by or depending on the proceedings (a) 


Part II.—Pleadings and Particulars. 

Sect 1 —Statement of Clatm 

889 A statement of claim is the pleading in which the plaintiff 
sets out the facts on which he lehos as showing that he is entitled 
to the intervention of the court in his favoui or against the 
defendant It must set out the material facts (fi) on which he bases 
his claim to lelief, and must state and show giound foi the 
paiticulai kind of relief claimed (c) If the claim is for a liquidated 
demand or others ise such as entitles the plaintiff to apply for 
sumraaiy judgment (d), it may he indorsed on the writ. In all 
other cases it must he delivered in a separate document and in 
accordance with the provisions set out below (e) 

890 Wheie a writ is specially mdoibed(/), no further state¬ 
ment of claim ( 9 ) need be delivered unless the court or a judge 
otherwise order (h), or unless the plamtiff desires to amend his 


(g) R S C.Ord 28, r 8 The now matter inserted on amendment made 
bv leave is usunlly written or printed in a diflerent colour from the onginaJ 
pleading, and the practice is to pnnt it in red , see note (6), p 421, ante 

(а) R S C , Ord 28, r 12 This rule gives power to amend any defect 
01 error in the pleadings or proceedings if such amendment will enable 
the court to do substantial justice {Armtiage v Parsone, [1908J 2KB 
410, C A ) Any amendment of a pleading made at the tnal under this 
rule should be formulated in writing and formally made by the judge 
{Uyams v Stuart King, [1908] 2KB 696, C A ) 

(б) As to what are material facts see pp 422, 428, ante, and pp 442 et 

eeq , post, and notes thereto 1 

(of See pp 444, 445, post, and notes thereto 

id) See titles Judgsients and Orders, Vol XVIII, pp 190 et eeq , 
Practice aed Procedure , R S C , Ord 3, r 6 

(e) See the leit, iw/m 

(/) Under R 8 C, Ord 8, r 6, see title Judgmeets and Orders. 
Vol XVIII, pp 190 et seq 

(g) The special indorsement is for all purposes of pleading a statement 
of claim wluoh is deUvered when the wnt is served (Anlaby v. Praeionue 
(1888), 20 Q. B D 764. C A ). 

(h) As a ra!«> when a writ is qieoially mdoraed, the plaintiff takes oat a 
■amnions, and«r R S. C r ^Drd. 14 (see title JVdoxrnzs ans> Oaiwtts, 
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claim (t) as mdorsed on the writ, but the mdoreement on the writ 
18 deemed to be the statement of claim (j) 

891 Where a wnt IS indoised with a claim for an account (A) or 
with a claim that involves the taking of an account, if the defendant 
fails to appear, or does not after appealaiice, by affidavit or otherwise, 
satisfy the court or a judge that there is some preliminaiy (luostion 
to be tiled, an older foi piopei accounts, with all necessan inqnnies 
and directions now usual in the Chancery Division (1) in Bimilar 
cases, is foithwith made, and no statement of claim is necessau (m) 

892 Where a plaintiff has indoised his writ for trial without 
pleadings («), and the defendant has appeared (o), the action may 
be tiled without pleadings, but a defendant who has appealed to 
such a writ may within ten daysaftei appearance appl> by summons 
for an older for dohvoiy of a statement of claim, and on thoheaung 
of such summons the couit oi a judge may oidoi the plaintiff to 
deliver a statement of claim, oi to delivei particulars (p) of Ins 
claim, or that the action sh.ill be tiied without pleadings (j) 

893 If 111 an action the defendant does not, on seivico of the 
wnt, ajipoai within the tune limited h^ the Rules of the Supionie 
Coiiit tor appearance (t), the plaintiff, unless the wnt is indoiwed 
with a special indoiHemeut(s), oi with a claim luvohmg the taking 
of an account (C, or is such that inleilocutorv jndgnnnt may he 


Vol XVIII, p 190), foi leave to sign suiumarv jnilgmeiil If leave to 
defend the action isguen, theuia'>tfT on thehoanng of sik h sutiimons may, 
undei R SC, Old 30, r 1 (c), tieat it as a summons foi direciions (see 
titles JunGMhNTS AM) Obdekb, Vol XVJlI.p 191, note (p), I’uAcTicr 
AND PROCEDtitr) Aud, if a better or more detailed staiement of elaitn w 
necessary, ordei the plaintiff, notuithstanding that lus wnt is specially 
indorsed, to deliver an amended statement of claim Sometimes the 
summons for judgment is dismissed, particularly when llie idninliff m 
attempting to make improper usoof the pioceduro (It S (!,Oid If,r 9(b)), 
u ithout any order for directions being made I ither pm (y may in am li a 
case, thereupon take out a simiraons foi direehona, under ft SO, Oid SIT), 
1 I (d), m the usual way, on the hearing of which the court oi a judge 
may older a further statement of claim, if it is cout-eo red nccessaiy If 
the wnt w specially indorsed and no such sumiiion is taken out. the 
defendant must dcdiver his defence within ten dajs of the time limited 
toi appearance (R S C , Ord 21 r 6) Butif asmnmonslor njdgmentis 
taken out he shonlcl wait fill the summons is heard and then ask for 
directions (ftofcson V 3/onA.s, [1884J W N 8) 

(t) As to amendment by a party of his own pleading, scm p 418, ante 
{;) R S C, Ord 20, r 1 (a) 

(A) See tftteZ , Old 3, r 8 , and see title Pbactice and PitorF-JiiKK 
(I) See R S O , Ord K), tbid , Ord 3.1, r 2 

(w») Jhid, Old n, 1 1, the application is by summons, suppoited if 
neeessaiy by aihdavit (ihiei , r 2) 

{n) Ibid, Ord I8a see title Pracwioe and Pu'»( eduub 
(o) If the defendant has not appeared, the pkiritilf mubt tile a statement 
of claim and aflidavit of seraieo (R 0 , Old 13. i 12) , scf p 442, pout 
ip) As to paiticulars, see pp 42.), 428, ante, and pp 453, 458, pont 
(f/) R S t’, Old 18a, r 3 The summons may, undei tbid, Ord 30, 
r 1 (c), be treau d as a summons for directions 
(0 *=(00 title Pe ACiicr and Pkckidurf 

(s) Under R S , Old 3, i 6, sec title Judgments and Ohdfbs, 

Vol XVIII , pp 190 t'f seq 

(1) I e„ w^on may be dealt with under R S C , Ord 18, see the text, 

•apra 
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entered («), should file a statement of claim together with an affidavit 
of service of tlie writ (a), and the action may then proceed as if the 
defendant hud appealed (b) 

894 If inteilocutory judgment is signed m an action where no 
defendant has appeared and the wiit is indorsed with a claim in 
damages oi a claim foi detention of goods, with or without 
damages (c), oi a claim for recovery of land with mesne profits oi 
damages (d), the court oi a judge may order that a statement 
of claim be filed before such damages or mesne profits are 
assessed (e) 

896 In cases wheie, after entiy of appearance by the defendant 
within the time limited by the llules of the Supreme Court, thf* 
plaintiff must(/) take out a summons foi directions (ly), the couit 
or a judge, on the hearing of such summons, makes such order as 
may bo just as to the pleadings oi paiticulars that shall be 
deliveied (//) 

896 The pel sons named on the writ as plaintiffs and defendants 
respectively ate the only persons who may be named as plaintiffs 
01 defendants, as the case may be, in the statement of claim If it 
IS sought to name as a plaintiff oi as a defendant in the statement 
of claim a peisonnotso named on the writ, leave to amend the 
wilt must 1)0 obtained, and the wiit must be amended by adding 
such poison as a party The capacity in which a paity sues, or is 
sued, must be stated on the statement of claim as on the wiit, and 
should be stated m the claim itself(f) 

897. A statement of claim must contain in a summaiy form a 
statement of the raateual facts (/.) on winch the plaintiff relies 


(it) See tiilo .TirnoMUNTS amj Oiider'i, Vol XVIII, pp 186 etseg 

(n) See tit If Piiacire akd PnoctnuRE 
« (b) B S C , Ord H, r 12 The plaintiff must follow this procedme 
eioti though the writ is indoised for trial without pleadings {Greene v 
John's M mist arts. Ltd, 11900] W N 9) 

(c) See title JunoMi'NTS and ORorivS, Vol XVIII, pp 186 et seg 

(d) See tbid , p 187 

(e) See tbtd , p 185 

(/) As to the steps which a plaintiff may take before the summons h'l 
directions, see title Practice and Procedure 

(g) See title Practice and Proceditre 

(h) See R S C, Ord 16, and Ord 30. r 1, see title Practice am< 
Procedure No summons for directions need be taken out where tin* 
writ w specially indorsed under BSC, Ord 3, r 6 (see titles Judomenh 
vND Orders, Vol XVIII, p 190, Praciice and Procedure), or i' 
indoiM'd for trial without pleadingjs (see p 441, ante), or where an ordir 
forjin account IS made under K 9 0 , Ord 15 (see p 441, o«te) When 
tSo summons for directions is heard, the order made as to pleadings on sufli 
summons almost invariably prc^cnbes that both statenient of daim and 
defence diall be dehvered at the resiiective times named m the order 

(f) Sec as to parties, title Practice and Procedure 

(X) As to what are niatenol facts, and as to the manner in which they are 
to be pleaded, see p 423, ante It is usual to state when material the 
bosuiess or piofession -of the plaintiff and the nature of any office held bt 
him and to set out such facts as show how the cause of action arose, u 
tmy tend to^ elucidate the matter, as matter of inducement leading up to 
toe facts which show the cause of action itself The pleader has to use hi’ 
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showing that he has a cause of action (I) agamst the defendant and S»»j h 
that he is entitled to relief at the hands of the court. Stetettlt# 

898 Where there are several plaintiffs the statement of claim 

iiiiist show either (1) that they have a joint cause of action (to) ; or Where them I 
that their several causes of action arise out of the same trans- 
I'ction, or senes of transactions, and are such that if the plaintiffs 
liad each brought sepaiate actions some common question of law 
cl of fact would have arisen in all those actions (w> Subject as 
.ifoiesaid, plaintiffs having diffeient causes of action against the 
',aine defendant may join in one action whether they allege that as 
logaids any one oi moie of the causes of action they sue joinlh, 
severally, or in the altei native (o) 

899 Wheie there are several defendants the statement of claim Where thcaii 
must show that each of the causes of action alleged is a joint 

cause of action, that is, such that all the defendants aio jointly ***"” ^ 

liable thereon, oi that any cause of action which is not joint is 
alleged only in the alternative (p), but a plaintiff may at his 
option join as parties to the same action all oi any of the pet sons 
soveially, or jointly and severally, liable on any one contract (g), 
including paities to bills of exchange and pumnssorv notes (») 

(iwu discietion US to how fai ho alleges matter of mduoemont In some 
i.isps such matter may bo \eiv mateiiiil to the cause of actiou, eg , in 
.utions of delamation, where the averment that Iht plaintiff caiiios on a 
pjiticular trade oi piofessioo may give him an additional cause of action, 
oi his only Cdiibe ot action (sec Otuluuy v Matsholl (1853), 9 HkcIi 204 
100, Ayie \ C'lwita (1834), 2 Ad El 2, v Uronl (184(1), 0 

Q B 7, UateJiard v Mhge (1887) 18 Q B D 771, (jhatldlv " ])ailg 
Mail” 1‘ubhshing Vo (1901), 18 T L R 167,*'’ A) As to Ihi mntonal 
.illcgations in a statement of churn in an action foi defamation, see title 
1 iB>L AND Slander, Vol XVIII, pp 608, 645, 662, 66b 

(f) A plaiutiff 18 sard to have a cause of action when he uiii show (hat the 
ihfendaut has done some act whicli is an invasion of a right in the plaintiO 
I onferied or sanctioned by substantive law, or has failed to do sonio act, oi 
io disihaigc some duty or obligation, to the peiformame or fullilrncnt oi* 
viliich the plamtiff is entitled nndei the suhstantiv® law As to cause of 
.wlion m a claim m respect ot nuisanie, see Ayeis v II nnon (1912), 133 
h T To 253 

(to) This was so even bcloic the Judicatuic Act, 1873 (36 & 37 Vict 
c* 66) , see Booth v Briscoe (1877), 2 Q B D 496, C A 

(«) This is the practice introduced since the Judnatiire Ait, 1873 (36 
iV 37 Vict c 66), by the amendment in 189b of R h , Old 16, r 1 

(o) Ibtd , Ord 18, r 6 , and see title Prachcl’and riiOCEDURE 

(p) The authoiitics on the law of joinder are m an unsatisfactoiy condition 
hi Gowhr V Couldr%dge, [1898] I Q B 348 C A , the Court of Appeal 
decided that if the plaintiff alleges a joint tort X against A and B he 
<aanot lom m the same statement of claim a sepaiate tort Y against B 
only But this case has smee been distinguished, and it is submitted that, 
since the decisions in Bullock v London General Omnibus Co , [1907] I K B 
2b4 0 A, and in Companta Sanstnena de Carnes Congeladae \ Houlder 
lUothers <t Co , Ltd , [1010] 2KB 354, C A , the law must be taken to be 
Js laid down above Theie arc dicta in those cases which show a teiidencv 
u> relax the restnctiona placed by the decision of the House of Ivord'S i» 

'^adler V Qieat Wetdem Mail Co , [1890] A C 450, on joinder of delen 
daute, and to declaie the law m the wide terms Uiid down m K . 

'•rd 16, r 4 See, furthei, title Practice and Pbocedukb 

f?) This is not so in tort A plaintiff may not, in his statement of claim, 
allege separate torts against separate defendania [Sadler v Oreat Wettem 
Ootf tU/Pfa , Pope v Havclrey (1901), 86 L T 268» C A ). 

(r) B. S. 6» Ord 16,.r. 6. 
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Plbabino 


Sect 1 

Statement 
of Claim 

Claims by 
or against 
busOmd and 
wile or 
personal 
rcpieocn 
tatives 

Power of 
court with 
regard to 
improper 
joinder of 
pnities or 
causes 


Joindci of 
caiiHCH in 
action iui 
iccovtiy of 
laud 


Sfateuieiit 
of speciho 
relief 
iieits'iary, 


900 Cluims by or against a husband and wife may be joined 
with claims by or against either of them sepaiately (*). Claims by 
or against an executor or administiator as such may be joined with 
claims by oi against him personally, provided the last-mentioned 
claims are alleged to ause with lefeience to the estate in respect of 
whieli the plaintiff or defendant sues or is sued as executor or 
admimstratoi (H 

901 The couit or a judge may, on the application of any 
defendant (1) wbme seveial plaintiffs ha\e been joined, and such 
jomdei might embaiiass or delay the tual of the action, order 
sepinate trials, oi malve such othei older as maybe expedient (?/), 
(2) where separate causes of action have been joined whith 
cannot all be conveniently tried togetliei, exclude any of such 
causes of action and ordei con^-ecpiontial amendments to be 
made (a), (3) wheie any patties have been impiopeily joined, 
whether as plaintiffs oi defendants, ordei the name of such 
paities to be shuck out(f^) 

902 No cause of action may, unless by leave of the court or a 
judge (c), be joined with an action foi the lecovery of larid{d), 
except claims in lospect of mesne piohts m arrears of rent, or double 
value in respect of pienuses churned, oi any pait thereof, and 
damages foi bteach ot anycontiint uiidei vvhuh the same or an\ 
paittheieof aie held, oi foi any wrong oi mjiuy to the premises 
claimed This piovision, howevei, does not jnev'ent any plaintiff 
in an action for foi eclosure oi redumption from asking for oi ohLaiiung 
an ordei against the defendant toi dehveiy of the possession of the 
mortgaged projierty to the plaintiff on or altoi theoidoi absolute foi 
foieclosure oi ledtunption, as the case may be, and such an action 
foi foieclosuie or loderaption, and for such delivery of possession is 
not to bo deemed an action foi the recovery of land within the 

meaning of the above lule(e) 

•> 

903 Every statement of claim must state specifically the 
iehef(/) which the plaintiff claims, either simply or in the 


(») K SC. Ord 18, r 4. 

(i) Ibid , r 5 

(m) Jbid , Ord 16, r 1 

(a) Ibid , Ord 18, r 9 

(b) Ibid , Ord 16, r 11 As to striking out the name of a trade union 

as defendauia on the ^ouud that the action would cleatly not he against 
them on account of the liade Disputes Act, 1906 (6 Edw 7, o 47), see 
Vucher A Sotis, Ltd v London Somety of Composttore and Others (1912), 
28T L R 366 , 

(o) Leave is usually obtained before wnt 

(d) An action for lecovery of land is any action m which possession of 
land is claimed (Gledhill v Huntn (1880), 14 Ch D 492) An action meiciv 
to restiain trespass to. or entry on, premises is not suth an action {Spear» 
Olass ^orls. Lid v Spea^ (1902), 37 L J 678), and see, fuither, titles 
Laudioru amp I'ENANT, Vol XVIII, pp 668, 569, Real Peoperti 
ard Chat ills Real 

(«) R S C , Ord 1 8 , r 2, and see, further, titles Mobtoaoe, Vol XXI , 
pp. 161, 283, Practice and Procedure 

0 S 3 C, Ord 20, r. 6 “ Behef *’ most be dutiaguisbed from " cause of 
aovon “ It may be that a^amtiB or plaintifh is or are entiitled to dMeront 
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Blternative, and it is not necehsary to ask for general or othtf ' 

relief (o), which may always be given us the court or a judge may 
think just, to the same extent as if it had been asked fon,/i). ’ cfCwMb 

904 It 18 not necessaiy that eveiy defendant should bo inteiested statement 
as to all the relief piayed for, or as to otory cause of acliou moludod relief 
in any proceeding agamst him, but the court or a judge niav make 

such order as may appear just to prevent any defendant fumi being g^omid^of 
embanassed oi put to expense by being required to attend any relief 
pioceedings in which he may liave no inteie8t(j) (i) as rcffm-de 

Wheie a plaintiff seeks lelief in respect of S6\eial distinct 'ieiendanu, 
claims 01 causes of complaint (/t) founded upon separate and distinct “ >'eg»rtla 
giounds, they must be stated, as far as may be, sepaiately and 
distinctly (/) 

905 Where the plaintiff, being bound to delivoi a sfcaloment default* 
of claim, does not do so within the time limited foi that pui pose 

01 wheie an oidei has been made by the couit or a judge foi the 
delivery of a statement of claim, and the pliiiiitilf has not com plied 
with such order within the time allowed for that pin pose (m), the 
defendant may apply to the comt oi a judge to dismiss the action 
foi want of piosecutioii, and on the heating of siuh appliuitum the 
court 01 judge may, if no statement of cl.um has been delivered, 
oidei the action to be dismissed atcoidingly, oi may make such 
othei oidei and do so uu such teims as the couit oi judge thinks 
just (n) 


Sroi 2.— Defence. 

906 The defendant must plead to the alleg.iiions contained m 
the statement of claim in accordance with the lules licitinbefore 


forms of relief as against different defendants in respect of tlie Hatffo 
cause of action, and in such a taa<' the different def< iidiints aio propeily 
joined (Fianhcnburg v Qieat Ilomkht, Varrwge (Jo , I900J 1 Q U 604, 
C A ), see, fuither, title PitAcncE ani> Pnoci-muHE 
(q) Foi example, costs 

(A) The same lulo applies to any counlei claim made, oi relief claimed, 
by the dfftndaut in his d( fence (K S (', Ord 20, r 6), and see j> 451, 
poet, and title Slt off vmi Couvtercliim . 

(t) use, Old 16. r 5 

(h) 1 hese may be inconsi‘'tent, but m such a case should be alleged in the 
alteii ative (/higof V (1878), 7 Ch 1) 1, 0 A , Pkihpps v Phihppe 

(1878), 4 Q B D 127, 1 }4, C A ) 

(I) The fatts belonging to the respectito claims or causes of complaint 
should not be mixed up, but should be stated separately, so as to show on 
which facts each cause of ai tion is baiasd, and in respect of winch facts ea< h 
form of reliet is claimed (Davy v Gnrretl (1878), 7 Ch D 473, 489, C A , 
irataon V Hanhtns (1876). 24 W R 884) The same rule as is stated 
m the text, fcupra, apphi^ where the defendant iclies upon several distinct 
grounds of defence, art off, or counterclaim founded upon separate and 
distinct facts (R S C , Ord 20, r 7) 

(i») If no tune is named in the older the tune is twenty-one days undir 
R 8 C . Ord 20. T 1 (c) 

(fi) Ibid , Ord 27, r 1, and see title JcnaiuBNis and Obdeks, Vol. 
XVIII, p 188. 
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SWT 3 
Defence 

Actinnii for 
debt or 
hqnidated 
demands 


Dauiagea. 


Keprescuts- 
tive or other 
(upacily of 
plaintiff 


Improper 
denial or 
admiasion 


Matters 
vhich innst 
be specially 
pleaded 


I^LEADINa 

set ont, and if l»e denies any such allegation must do so specifically 
and not eviisivflv (o) 

In actions foi debt or liquidated demand in money comprised in 
R 8 C , Ord 51,1 6, a meie denial of the debt 18 inadmissible (p) 

In actions upon bills of exchange, promissory notes, or cheques, 
a dt fence in dciim) must deny some matter of fact, for example, the 
di awing, making, indorsing, accepting, presenting, or notice of 
dishonoui of the bill or note( 7 ) 

In actions comprised in R SC, Ord 3, r 6, clauses (A) and (B), a 
defence in denial must deny such matters of fact, from which the 
liability of the defendant is alleged to arise, as are disputed, for 
example, in actions for goods bai gained and sold, or sold and 
delivered, the defence must deny the order or contract, the delivery, 
01 the amount claimed (i), in an action for money had and 
received, it must deny the receipt of the money, or the existence 
of those fa(ts which aie alleged to make such receipt by the 
defendant a receipt to the use of the plaintiff («). 

907 No denial or defence is necessary as to damages (<) claimed 
01 then amount, hut they aie deemed to he put m issue m all 
cases unless expressly admitted (u) 

908 If a defendant wishes to deny the right of a plaintiff to 
claim as executor, 01 as trustee, whether in bankruptcy or other¬ 
wise, or in any repiesontaiive or otliei alleged capacity, or the 
alleged constitution of a paitnership firm, he must deny the 
same specifically (n) 

909 Wheie of opinion that any allegations of fact denied or 
not udimtled by the defence ought to have been admitted, the court 
01 judge may make such older as shall be just with respect to 
any extra costs occasioned by their having been denied or not 
admitted (b) 

910 The defendant must raise by his defence all matters which 
show tlie action not to he maintainable, or that the transaction on 
which the plaintiff relies is eithei void or voidable in point of law, 
and all such giounds of defence as, if not raised, W'ould be likely to 
take the iilaiutiff by suipiise, or would raise issues of fact not 
uiisiug out of the statement of claim, as, for instance, fraud, Statute 


( 0 ) See pp 42<) et fieq , ante 

( p) 11 h C , Old 21, i 1 

(q) IHd , r 2 

(r) See title Saus of Goons 

(*) H. S C, Ord 21, r 3, and see title Comract, Vol VII, pp 473 

»t Kcg 

{<) Wbeie special damage is alleged in the statement of claim the defence 
should deal with such damage, so thtit at the trial the plaintiff may not 
<*otttend tliat he has been taken by suipriae as to that part of defendant’s 
ease As to damages generaUy, see tide DaMAGEa, Vol X, pp 301 
et eeg , and see p 4J0, ante 
<«) R S 0, Ord 21, T ' i . 

(e) Uid . r 5 
j>)lfr«i,i 9. 
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of Inzoitatio&B, release, pajnient, performance, facts showiDg ille- ftiwt. s, 
gality either by statute or common law (c), or Statute of Fiauds (rf), 
or any ground of objection to the jurisdiction of the comt(r\ 


(c) If the ^rds of a statute are pleaded and are such that they are 
consistent with each ol two meanings, eg , fiaud or illegality, the pleadei 
must state on which meaning he iclies (BulhvHnt v A G for VtiOono. 
[1901] A C 196, 204 P C ) 

(d) R S C, Ord 19, r 15, aud see pp 429, 432, ante, and 
see title Miseeprbsentation and Fkatjd, Voi XX, p 732 The rule 
does not give an exhaustive list of the matters that must bo specially 
pleaded in the defence In addition to those enumerated m the rule, or 
mentioned at pp 422, 423, ante, the following grounds of defence must be 
specially pleaded — 

Aeeord and saitsfariion This is a good plea m aU oases " uhore nothing 
but amends is to be recovered in damages ” (1 Vi/toe’s Case (1611), 9 Oo Rep 
77 b, 79 b) In order to sustain such a plea the defendant iiiiist show that 
the satisfaction could be reasonably accepted, and (hat the plaintiff 
knowingly agreed to accept it (Cumber v n'atie (1721), 1 Stia 425, I 
Smith, li C, 11th ed , p 338, Sihee v T\tpn (1846), 15 M AW 23 
Day V MoLea (1889), 22 Q B D 610 C A liiuuhnad Punmnehand 

V Temfile, (1911] 2 K B 330 t’ A , doubting (Joihhird v 07fricn (1882), 
9Q B D 37) An agwwicnt based on good consider ,U ion must be shown 
(Rvlmlv Great Western Rad Go (1860) 1 F &F 706, Lea v Lanoa<<hire 
and YorKehire Bad Co (1871), 8 ( h App 527 , Boh tfav Eastern Couniie<t 
Rad Co (1859), 1 F &F 460, FonLea v lien (1884), 9 App Cas 605) 
Accord and satistnctiou may be a good dtlcmc to an action on a bond 
(Steeds V Steeds (1889), 22 Q B I) 537) As to accord and satjNfaotion 
generally, see title roNiUACr, Vol VIl, pp 441 et stq 

Achoowhdgment See StatuUs of Ttmitafton, infra 
Aggravation of damage S<cp 425, oittr 

Authoiilu ’Want of auflionty, if iilicd upon, should be spo<inlly pleaded 
(Bifid V JVunw (1877), 7 (’h D 284, C A ), but see Johnson v Kenrhy, 
(19081 2 K B 82, 614 and see title Agfnct, Vol I , pp 207, 23.1—23(1 
Conceal d fraud It this is nlitd ujion as taking a ease out ol the 
Statutes of Li imlation it should bf hpci i illy pie,ided , see titles Equity, 
Vol AIII , p 13, Limitation op Aciions, Vol XI\, pp 14J, 187, 
MieKtPivi!.8Ji,NiA noN AND Frvud, Vol X\ , pp 681, 732 

Conditions precedent See pp (26 427, ante • 

Coiiveifantivg and Law of Piopeitif '\tt 1881 (44 A 4 > Mot c 41), s 14 
See title L\m>lokd and Tinant, Vol XVllI , pi *>19, 540 

Contributory nvghgmc^ See Tl al chn v London mu '^nntli H extern Rad 
Co (1886), 12 App (’as 41 , S S ‘'Pleiades ” (Ownns) andPagr (Maatn) 

V Page (Master) and SS "Jane ’ (Owners) eind Lesser, [1891J A () 259, 
P C , and sec title NioiioinCF Vol XXI , pp 445 et seq 

Equitable, d'fences 3 he delendant m.iv set up any gioimd whub for 
merfy would lia\e entitbd liim to tile a bill in C'lianctry to n strain jiluintiff 
from proceeding with his aition (Banles v Jarvis (1903] 1 K B 549, 
662) As to paitioulars, see p 455, 

Estoppel Sec title Lbioppyl Vol XIIT , pp 321 et Reg 
Fair comment, in an action for defamation, miisl bcsiiwially pleaded. 
As to particulars to be given, see p 4.5,5, post, and sec titb* Libm and 
Slander, Vol XVIII, pp 

Fraud This must always be specially pleaded with full particulars, 
see p 427, ante, and p 456, post 

Gaming Arts Hiese should be specially pleaded, but the court will 
refuse to assist a plaintiff who i annot iiiauitain lus action without showing 
that his claim i« baaed on a gaming transaction (Scott v Brown, Doennq, 
McNeib & Go , Slnughier and Mayv Brown, Doentig, McNeib <9 Co 11892] 
2 Q B 724, C A ) and will strike out the statement of claim il admit u d to 
be based on gaming and wagering transactions (Kershaw v Hu vie 1 (1904), 


(e) Foi note («) see next page 


448 


PLSADnro. 


sbct s 9U. In every case in which a defendant pleads th4 "general 
Defence, issne ( f), intending to give the special matter in evidence by virtae 

Pleading the 21 T L R 40,0 A) See note on tn/w, and see liwofcrff v Wood 

Beneral issue (1908), 24 T L R 617 , Pooley v 0 Connor (1912), 28 T L B 460, C A 
by statute. lUegnUty This shoiild be specially pleaded by the express terms of 
R b C , Ord 19, r 16, and see v CaKote (1877), 46 L J (Q B ) 

63, C A , Bulhvant v A‘0 for Vtrtonn, [1901] A C 196, 204, P C , 
but, if it comes to the knowledge ol the court that an agreement iched on 
IB tamt^ with ilhffjhty, the court will take notice of the illegality even 
though not pleaded (.SVott v Brown, Doertng, lUcNab <& Oo , Slaughter and 
May V Brown, Doeiitig, McNab <& (Jo , [1892] 2 Q B 724, C A , 6edgc v 
Boy<d Brthangc Ahnurance Cotporntion, [1900] 2 Q B 214, Boyal Exchange 
Aeifuranre Corporahon v S}ojorMknngs Vega, [1902] 2 K B 384, C A , 
Connolly v (fomvmerft' Cord'ige Co (1903), 89 L T 347, P C , Kershaw 

V Siener, kuprn , Thomas v Bey (1908), 24 T L R 272 , Be Bobtnson *> 
Srfthment, Qant v Hobbs, [19121 1 Ch 717, C A ) 

Ineittdble accident n< (d not be specially pleaded (Bumbold v London 
County Council (1909), 26 T L R 541, C A ), and see title NcgugencJ', 
Vol XXI, p 468 

Judgment aqinnst one of two oi more persons jotitiJy liable, if relied upon 
as a merger, sliould be plead* d (McLeod v Powei, [1898] 2 Cb 296 , JCdt i am 

V Oo/ien (1889), 43 Ch D 187, C A , Houston v Sligo {Uaigni'^) (\^S5), 
29 Ch D 448, C A ) 

Jiiiiifienhon, in an ati.on for defamation, must be specially pleaded 
{Bill V Luwes (1882), 51 L J (Q B ) 369, see title Ln.rt, VNi) Slynubh, 
Vol XVJII.p 660 

Statute of Frauds Amendment Aet 1828 (9 Geo i, c 14), should be 
spi dally pleaded , sec \\ ortfmiglon dc Co v Ihllon (1902) 18 T L II 
438, C A , and sec tith*s Contkact, Vol VII, p 491, Guvrvmei, 
Vol XV . pp 461 Useq 

Money lendtis AC, 1900 (03 A;64Vict c 61) The ooui twill take cog 
niHaiKc ot this as in\ahdatnig the plaintiff’s claim t\in though it is not 
spctuvlly ph idecl iinlchs it can be shown that the plaintiff is taken by 
suipTi‘ie{Ri Robinson’s Settlement, Qnniv Hobbs, supra) 

Bon I si lot turn should bo specially pleaded {Foster v MacKinnon (1869), 
L R 4G P 704 ,//oa’fdRon V M c66, [1908] 1 Ch 1,C A ), and see not o (/{), 
p 432, ««/(• title Mi^uepri «F'iAiioN AM> Fkaud, Vol XX , p 739 
, Bon ynudir of parliet- This should not be plcadc^d, see note (A), p 449, po*/ 
Bait jurfoimnme, if lelied on to take a case out of the Statute of Fiaiids, 
should bo epeeiallv pleaded (H/ccdcZison V ^tZeferson (1883), 8 App Cas 467), 
and see title Cc'MPVcr, Vol VII , p 379 

PlnnhO's title to sue, if intended to be put m issue, must be denied in 
the dolcncc 

Bepresentatuo capacity of plaintiff, it intended to be contested, should 
be denied in the defence (R b C , Ord 21, r 6) 

Res judicata must be 8])ooially pleaded, see supra, and see title 
EsropPET, Vol XIII, p 331 

Sale of Qoods Act, 1893 (66 &. 57 Vict o 71) See Statute of Fiauds, tnfia 
StatiUe of Fiauds (29 Cai 2, o 3), or Sale of Qoods ^Ict, 1893 (66 & 67 
Viot 0 71), must be spooially pleaded if any rthance is placed on non 
comphanoe with its proMsions (Clarke y Callow (1876), 46 L J (cj b ) 61, 
0 A,, Jcimcs v Smith, [18911 I Lh 384, and see note (i), p 432, ante) 
Statutes of LimitnUon These pliould be specially pleaded {Be Burg . 
^iTlnrd v Lawrenson (1887), 57 L T 364), as should also facts to take tin 
ca'*e out of the opt'ratiou of the ‘Statutes, c q , acknowledgment {Sheet v 
Undsay {1871), 2Ex D 314, Gibb-, v Gu'Zd (1882). 9 Q B D 69, C A . 
Bdiemann v Bitjmann, [1895] 2Ch 474, C A , BuUi Coal Mining Co 

V Osftome, [1899] A C 361, P C), see title Limitatiov of Achon' 
Vol XIX pp 182 et seg 

(e) Crosfitld ci Sons, Ltd v Manchester Ship Canal Co (1904), 90 L 3 
M7. 367, C A and eoo title Coubts, Vol IX , pp 12, 14 
ff) That 18 to say, a plea of ‘ Not guilty,” which was the ordinary plea b' 
whioh, before the Judroature Act, 1873 (36 & 37 Vict c, 60), a deffendan 
deided that he had committed an alleged tortious act or breach of contra< i 
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of an Adi of Parliament, he must insert m the margin of hia plead* 
ing the words “ by statute ’'(^), together with the year of the reign 
m which the Act of Parliament on winch he relies was passed, and 
also the chapter and section of such Act, and must specifj whether 
such Act 18 public or not, otherwise such defence is taken not 
to have been pleaded by virtue of any Act of Parliament (/j) If a 
defendant pleads “ Not guilty by statute ” as aforesaid, he may not 
plead any other defence to the same cause of action without the 
leave of the court or a judge (i) 

912 No plea or defence in ahatenieut may be pleaded (A) 

913 No defendant in an action for the lecoveiy of huid who is 
in possession by himself or his tenant need plead his title, unloss 
his defence depends on an equitable eslato oi right, oi he cliiiiiis 
lelief upon any equitable ground against an> right or title aastuh'd 
by the plaintitl, but, except in the cases above lueutioned, it is hutli- 
cient to state by way of defence that ho is so in possession, and it 
is taken to be imphecl in such statement that he denies, oi dot's not 
admit, the allegations of fact contained in the plaintill’s stulenu nl 
of claim Ho niai neveitheloss rel\ upon any gioiind of delenee 
whith he can prove, except as heioiiihetore mentioned (/) 


saoT s. 
Deftfloa. 


}'l('a in 
abatouieul, 

I’lea of 
l>UI>IK.B8IOU 


914 Wheie a defendant has appealed to a specially indorsed rm"' 
wilt of summons (Ht), he must deliier las defento witlim ten days 


ig) The plea of “ Not guilty by statute ’’ can be pleaded only by leiUiii 
public bodies and persons on whom the right so to plead has been (‘onforrod 
by statute It enables a defendant to prove any fact or raiso any con¬ 
st luctiou that would support a defence 'Ihis priviU ge has in most eases 
!)een abolished by the I’tiblio Authoiitics Protection Att, 189J (50 A 57 
\ict 0 61), but as that Act has been held to apply only to public aiithu 
iities {A O V Margate Pter and Uaibout {Company of Propruiors), [1900) 

1 Ch 749, see title Pum ic AurnoRiiii-s AND Pnni lo On i< I Its , Lylee v 
Souikend on-Sea Cotporntion, IlDO.'i) 2 K B 1, 11, C A ) it would msum 
rhat theie aie still cases where the pmilego exists It is wisi'i to plead 
tptcially in these cases 

•h) K to C , Old 21, r 19 
(i) Ibid , Ord 19, i 12 

(A) Ibtd , Old 21, r 20 A plea in abatement wfas a plea by which, 
belore the Judicature Act, 1873 (36 & 37 Vict c 06), the delondant, while 
not don 3 nng the cause ot action alhgcd by the plaintiif, pleadoil that on 
home ground not going to the cause of action the plaintiff ought not to bo 
allowed to proceed For example, oneof sevorahjomt debtors might iiavo 
pleaded that his eo debtors had not been joined, and tins would have been a 
good ground for the abatement of the action All sin h points are now 
dealt with by means of applications in ciiambers If judgment has beim 
'igned against one of several joint defendants, that tan be pUaded as a 
<U fence by the rest (iLeTtduUv Hamilton {1919), iApp Cos 504, Hrmemrad 
Ilamson (1872), L E 7 C P 547, Ex Ch ), oxiept in canes wbero 
judgment has been obtained under K S C , Ord 14, r 5, or Ord 13, 
1 4 , or Ord 27, r 3 , and sec titles Estoppel, Vol XIII , p 335, Libel 
AND Slander, Vol XVIII, p 616, note (a) 

{1) R S’ C , Ord 21, r 21 Under this plea the defendant can prove 
any facts which establish a defence, eg, insufficient notice to quit, 
possessory title, or that the plamtiff has not the legal estate {Hanford v 
McAnuUy (1883), 8 App Cas 456, Allen v Woods {1993), 68 L T 143, 
<' A ) II he relies on an equitable uiterest in himself, he must Hjxcially 
plead It and give particulars {&uUtttffe v James (1879), 40 L 1 
(m) le, under R S C , Ord 3, r 6, see titles Judgments an o Orders, 
Vol XVIII, pp 190 et seq Practice and Pboclddbe 

H L.~XXU. ' 

4 * , 
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Sect 2. 

Defence. 

(1) Defence 
to claim cm 
•pec lallj 
indoned vrrit 


(2) defence 
pui<iuant fo 
order or in 
default of 
appearance 


(1 round of 
defi nee 
ai iMiuf{ after 
action 
brought 


I<urtliei 
d< i( nee by 
leave. 


ConfcHHion ol 
furl hei 
defencH^ 


from the time limited for appearance, unless such time is extended 
by the court or a judge, or unless in the meantime the piamtiff 
serves a summons for judgment (n) or a summons for directions (o; 

Where the wiit has been specially indorsed and leave has been 
given to a defendant to defend (p), he must deliver his defence, if 
any, within such time as is limited by the order giving him leave to 
defend, or, if no tune is thereby limited, within eight days after 
the order (q) 

916 When a statement of claim is delivered pursuant to an 
ordei, or in default of appearance (r), the defendant, unless other¬ 
wise ordered, must deliver his defence within such time if, any, as 
IS spocihi'd in sue h older, or, if no time is so specified, withm ten 
(lays from the delivery, or filing in default, of the statement ol 
claim (/), unless in either case the time is extended by the couit oi 
a judge («) 

916 Any ground of defence (t) which has ai isen after action 
brought (ii), but before the defendant has delivered his defence, and 
heloie the time limited for his doing so has expired, may be raised 
by the defendant in hia defence, either alone or together with other 
grounds of defence (a) 

917 Whore any ground of defence arises aftei the defendant has 
delivered a doleuce, or aftei the time limited for Ins doing so has 
expiicd, the defendant ma\ within eight days after such ground 
of defence has aiisen, oi at any subsequent tune by leave of th( 
couit Ol a judge, deliver a feither defence(fi) 

918 Whenevei any defendant, in bis defence, or in any further 
defence, as in the last paraginph ineutioued, alleges any ^ound ot 


(«) I e, under R S C, Ord 14, see titles Judgments and Orders, 
> ol XVin , i»p 190 et seq , Praciice and Procedure 

(o) use. Ord 21, r 6 

ip) 1 e , under ihid , Ord 14 , see title Judgments and Orders, VoL 
III, pp 190 et eeq 

(q) R S C. Ord 21, r 7 

(r) 7 e , under i&id , Ord 13, r 12, seep 442, onte 

(^) K S (', Old 21, r 8 

(/) 9 lus applies only to defences jiroper, not to matters of counterclaim 
{lieddull V Mmiland (1881), 17 Ch D 174,181), and see note (d), p 447, 
ante* 

(u) Bankruptcy either of plaintiff or of defendant after action brought n 
such a giound ot defence (i osier V (7a«npec (1876), 1 B D 686, Herbeit 
V i/uj/er (1844), 6 Q B 966, Barkery JoAnson (1889), 00 L T 64), but 
a leoeiving order against the plamtifl without Mjudication is not such 
a ground of defence (Ehodes v Dawson (1886), 16 Q. B D 648, C A . 
Re^Berry, DaMeUi v Wtraama, [18^6] 1 Ch 939) If after action brought 
the plauitili becomes bankrupt and the trustee dechnes to proceed with 
the action, It may bo stayed by an order in ohambers {Warder v Baunders 
(1882), 10 Q B D 114) Performance after action on a contract a breach 
of which 18 alleged m the statement of claim is not such a ground ol dofence 
(Cattander v Ilawktns (1877), 2 C P D 692) 

(a) R S t:, Ord 24,-r 1 

(it) Jir>d , r 2 Such a plea, before the Judioatnie Act, 1873 (36 & 37 
Viot. c. 66), was caUed a plea omm darrem conUnuanee, and was a waiver ot 
nil previous pleas, it is said to still have this effect (Foster v Oamget 
svya) 
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defence which hus arisen after the commencement of the action, the 
plaintiff may deliver a confession of such defence (r), and may 
thereupon sign judgment for his costa (d) up to the tune of the 
pleading of such defence, unless the court or a judge, either befoie 
or after the delivery of such confession, otherwise ordei8(c) 

919 A defendant in an action may set off or set up by way of 
counterclaim against the claim alleged by the plaintiff any right or 
claim, whether such set-off or counterclaim (/) sounds in damages oi 
not, and such set-off or (wuntorclaim has the same effect as a ciosh- 
action, so as to enable the court to pronounce a final judgment m 
the same action, both on the original and on the cross-claim, but 
the court or a judge may, on the application of the plaintiff before 
trial, refuse permission to the defendant to avail himself of such 
set-off or counterclaim if in the opinion of the court or a judge 
:t cannot be conveniently disposed of m the jionding action, oi 
ought not to be allowed (g). 

920 If the plaintiffs claim (/i) is onh for a debt or liqimlatod 
demand and the defendant does not, within the time allowed for 
that purpose, deliver a defence, the plaintiff may, at the expiration 
of such time, enter final judgment for the amount claimed, with 
costs (i) If one of several defendants m such an action makes such 


(c) Which confession may bo in Form No 6 of R S C, Appendix B, 

with such variations as circumstanoi^s may require The form given is 
" The plaintiff confesses the defence stated in the paragraph of tbo 

defendant’s defence ” [or “ further defence ”1 On the delivery of such u 
lonfession the defendant cannot insist on the other defences being tried 
out(TFoodv Goodwia, [1884") W N 17) When the plaintiff confesses the 
new defence, the court can look at the old defence for the purpose of seeing 
whether the plaintiff bould be deprived of costs (Uarnson v Abergavenny 
(Marqvtft) (1887), 57 L T 360) 

(d) The right to sign judgment for costs is not absolute (Uoiighton v 
Tottenham and Forest Gate Bail Co , [18921 W N 88 Uruigeiown Waief- 
crorhsOo v Barbados Water Supply Co (1888), 38 Oh I> 378, Harrison v 
Abergavenny {Marquis) (1887), 67 L T 360, HopJcins i Kici-cr* (1887), 1 
T L R 610, C A ) There is no appeal from a refusal o a ludge to allow a 
plaintiff to sign judgment for his costs under this rule (/ erkins v Beresfoul 
(1882), 47 L T 616), and see title Pkactick and pKOiTDunic 

Where judgment is signed under this rule, an end is put to the litigation 
as it stands at the tune of the confession, and the plaintiff cannot afferwanls 
brum a fresh action on a chum which he might have set up in the action iii 
whi^ he has confessed the defence {Newington v Jycvy (1870), Ij R 5 C P 
607 , Bennett v Oamgee (1876), 2 Ex D 11,14) If the plaintiff becoin* -i 
bankrupt and, on the defendant pleadmg the bankruptcy proceedings in 
bar, confesses the defence of bankruptcy, such a confession does not, 
however, bar a fresh action by the tnistee (Beancltv Oamgee, supra) If 
a plaintiff under this rule confesses th% defence and signs judgment for bn 
costs against one of two co-defendants, he cannot afterwards proceed 
Against the other (Pascal/V Horsley {1828), Z C &P 372) 

(e) B S C, Ord 24, r 3 

(/) For the law as to set-off and counterclaim, see title SsT-ovr and 
Codnterclahi , and see title Guabanteb, Vol XV, p 608 


V Macauldy, [1891] 


(c) B S C,Ord 19.1“ 3 

(A) This does not include a counterclaim , see Jones 
1 Q B 221, C A , Roberts v Booth, [1898] 1 Ch 62 
(t) B B C, Ord 27, r 2; and, as to default generally, see title 
^ODOHUNTS AND OrDRRS, Vol XVIH , pp 184 fit SC^ 
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default, the plaintiff may enter judgment against him and issue 
execution without prejudice to his light to proceed with his action 
against the othei defendants {k) 

921 If the plaintiff’s claim is for pecuniary damages only, or for 
detention of goods with or without a claim for pecuniary damages, 
and the defendant, oi all the defendants if more than one, make 
default as aforesaid m delivering defence, the pldintilf may enter an 
Intel locutory judgment against the defendant or defendants, as the 
case may be, and a wiit ot inquiry will issue to assess the value of 
tlio goods and the damages, or the damages onlv (1), as the case 
may be, unless the (ourt oi a judge ordeis the value and amount 
of the damages, or either of them, to be ascertained in any other 
way which the court may direct (m) But if there are several 
defendants in such an action, and one or more, but not all, of the 
defendants make default as aforesaid, the plaintiff may enter an 
intoilocutoiy judgment against such defendant or defendants, and 
piocoed with his action against the others, and the value and 
amount of clainiiges against the defendant or defendants so making 
default will be assessed at the tiuvl of the action or issues against 
the other defendant or defendants, unless the court or a judge 
ol hoi Wise OKler&(») 

922 If the plaintifTs claim is foi a debt or liquidated demand, 
and also foi pecuiiiaiy damages, or for detention of goods with oi 
without a claim for pocumary damages, and any defendant makes 
default as aforesaid in ilcliveiing defence, the plaintiff may enter 
liiial jiidgnierit foi the debt or liquidated demand, and also enter 
intoilouitoiy judgment foi the damages and, wheie theie is a claim 
foi detention of goods, foi tho 'value of tho goods, and the case 
then juoceeds as above mentioned (o) 

923 In an action for lecoverj of land, if the defendant makes 
dolault as afoiesaul in deliveinig clelence, the plaintiff may enter a 
judgment that the peison whose title is asserted m the writ of 
siinunous shall ieco\ei possession of the land, with his costs (ji) If 
in such an action the plaintiff has also mdoised on his writ a claim 
foi mesne profits, or arrears of rent, oi double value in lespect of 
the piemises claimed, or any pait of them, or damages for breach 
of contract, or wiong or injury to the piemiaes claimed, and the 
defendant, oi any of the defendants, if theie are more than one, 
makes such default, the plaintiff may enter interlocutory judgment 


(*) K r , Ord 27, r 3 As fo,fiiforoing judgment by execution, see, 
generally, litlo E-vrcuiioN, Vol AIV , pp 1 et seq 

(l) If a sum IS spciified in the statement of claim os damages, and the 
j UT j aw ard a larger sum, the plaintiff cannot enter judgment for such larger 
sum Without obtaining leave to amend the statement of claim {ChaUelf v 
••Datly MaiV rttblu^hing Co (1901), 18 T L R 165 C A ) 

(m) R S , Ord 27,,r 4 

(») Jbul , r 0 As to mterlooutory judgments generally, see title 
Judgments and Orders, Vol XVIII, pp 178 et $eq 
(o) R S 0 , Old 27, r 6, and see the text, ntpra, 

(f) K S C,0rd 
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against such defendant or defendants and proceed as above men- *■ 

tioned (q) Deftaot. 

924 If the plaintiffs claim be loi a debt or liquidated demand, Defence in 
for pecuniary damages onlj, oi for the detention of goods, with ox answer lo 
without a claim for pecuniary damages, or for any of such matters, ^ 

01 for the recovery of land, and the defendant delivers a <lefeuce 

which purports to offer an answ*er to part only of the plaintitfs 
alleged cause of action, the plaiiitift may, by leave of the couit oi a 
judge, entei judgment, final oi iiiteilocutor\, as the case mn\ bo, as 
above mentioned (i), foi the pait unanswered, piovided that the 
unanswered pait coiibists of a bopaiate cause of action, oi is sovof- 
able from the rest, as in the taso of pait of a debt oi luinulatod 
demand , but wlioie there is a countoiclaim, execution on any such 
judgment as alxive niontioned m respect of the jilaintid’s claim 
lanriot issue without the leave of the court oi a judge 

925 In all othei actions than tlio*-? ahoic mentioned, if the iitfauUm 
defendant makes default in delneiing a defence(f), tlie plaiiitill '“I'cr“«»*'* 
may set down the action on motion for judgment, and obtain such 
judgment as upon the statement of claim the court or a judge 
consideis the plaintiff to be cuititled to (w) 

SfCi !l— Pdilunhi)* 

926 Afuithei and betU'i statement of the (hum oi defence, oi v\hui 
fuitlun and bettei p.uticulais of anv matter stated in anv pleading, 
notice, or wiitten jiioceeding requning p.ntuuhirs, mav m all cases 

bo orueiedfa) upon such teims as to costs and oihorwiso as ma> be 

jUbt (/>) 

927 The function of pailiiiilaiH is to limit the genoiality of i<ui.<ix.n ot 

the allegations iii the pleadings (t), and thus to define the issues arH 

winch have to be tiled and as to wincli discovery must bo given {ih 




(q) R & (t , Ord 27, r H and hoo ]> 4 72, ante and generally, ns 
to actions for recovery ot lurid, see litlfs JiAKULosn and Iknam, 
\ol XVlII.pp SSSctseq . Keal I'kopikiy ani> ( haiuls Riai. 

(r) See p 452, ante 

(i) Tins rule applies where the defendant IniA d«h\»i(d a deUino and 
I'ts leave to withdraw it (Coopei-Dean v Dadlium, [l*)08] W b 100) 

(m) X S C, Ord 27, r 11 , , , , 

(а) The order is only made where a special apidication has ncen mnuo 
10 the court or a judgo biuh appluafion is made undir the Hummons 
toi directions , see title Praoticjs and ritocfcocai 

(б) 11 S C.Ord 19, r 7 Particulars aie a pleading within the meaning 

Ord 25, r 4, which deals with striking out pleadings (JMtey v 
JUnttnek, [189J] IQ B 185, f A ). and a paity i^ bound by tin m as by a 
Vhaiim (Untied Telephone Co v Umiih, Same \ J>/ttcA«« (1890), ol L J 
1)17, Arnold and Bu^ v Botiomlei/, [1908] 2 K B 151, 155, C A ) 

(c Saunden v Jones (1817), 7 Ch D 435, C A , Thesioi r, L at 
p 461 , HeuJ«o» V CUeve, [1904] 2 I R 536, 666, C A , lempen^nv 

7.'«m«(1893).9T L R 319, C A T?„,r>rton 

(d) lorkshtre Proiident Ufe Assnrame Co v (hJbprt 
ri89512Q B 148,0 A , Arnold and Butler v Bottomley, [lA)8]i A i>, 

161. C 4 
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Each party is entitled to know the case that is intended to be made 
against him at the trial, and to have such particulars of his 
opponent’s case as will prevent him from being taken by 
Burpri‘ie (e) 

928 No precise rule can be laid down as to the degree of 
particularity required in any given case, but as much certamty and 
particularity is insisted on as is reasonable having regard to 
the circumstances and the nature of the acts alleged (/). 


(e) Young <& Co v Scottish Union and National Insurance Co (1907), 
24T L R 73,C A , Spedding v Fitepatnok {im), 38 Ch D 410, C A . 
Neuyport {Mon ) Slipway Dry Dock aim Engineering Co v Pai/nter (1886), 
34 Cn D 88, C A , Eennessyv IFnaW (1888), 67 L .T (Q b) 594,C A , 
The Rory (1882), 7 P D 117, C A , Duke cfe Sons v Wisden <fr Co (1897), 
77 L T 67, 68, C A . Philipps v Philipps (1878), 4 Q B D 127, 139, 
C A 

(/) " To insist upon less would be to relax old and intelligible pnnciples 
To insist on more would be the vainest pedantry ” {Batcliffe v Evans, 
[1892] 2 Q B 624, C A , per Bowen, L J , at p 533) Whenever either 
party imputes fraud, negligence or misconduct to his opponent the facts 
must be stated with especial particulonty So when a defendant in an 
action for defamation justifies the chaige, he must set out all the facts 
which he intends to prove as showing that the ohaigo is true See p 466, 
post 

There are many decided cases which illustrate the general pnnciples 
underlying the law as to particulars, and show how these pnnciples have 
been applied in individual cases These decisions may for convenience of 
reference be arranged under headings as follows — 

Account —^Where only an account is asked for, particulars will not be 
ordered, but where a spciiflc sum is claimed particulars must be given 
showing how such sum is made up (Blackie v Osmaston (1884), 28 Ch D 
119, 123,0 A , Augustinus v A^mnclaj (1880), 16 Oh D 13, 17, C A 
Cair v Anderson (1901), 18 T L R 206, C A ) If, however, it n 
unnecessary to take an account the court may order particulars to l«' 
given (Kemp v Goldberg (1887), 36 Ch D 606), and see p 427 ante 

Admiralty —See title Admibaltt, Vol I, pp 93 (prehmmary act), 106, 
109, 133 

Adultery —See title Husband and Wije, Vol XVI, p 612 

Agreement —See Contract, p 465, post 

Assignment —If a plaintiff sues m his own name under the Judicature 
Act, 1873 (36 & 37 Vict o 66), s 26 (6), he must m his statement of claim set 
out the facts sufficient to bnng him within such provision {Seearv Lawson 
(1880), 16 Ch D 121, C A , Bead v Brown (1888), 22 Q B D 12S, 
C A ), and see title Choses in Action, Vol IV, pp 367, 373) But a 
special indorsement of a wnt may be sufficient for the purposes of R S C, 
Ord 14, although there be no averment that notice of assignment was given 
(SatchweU v Clarke (1892), 66 L T 641, C A , Bradley v Chamberlyn 
[1893J I Q B 439, 441, 442) As to assignee of a reversion, see Reeoverv 
of Land, p 468, post 

Jttlifif —If a person alleges that hfi had reasonable grounds for belief of a 
certain state of things, he may be ordered to give particulars {Alman i 
[1901] 2KB 676, C A , and see FttageraU v Campbell (1866), 

Condition of Mind —This may bo alleged as a fact without setting out 
the eircumstanoes from which it is to be inferred (R S C, Ord 19, r 22), 
•nd see p 427. ante 

Oonddion Precedent p 426, ante Partioulars must be given 
(AUs V Matheson <0 Co (1898), 104 L T Jo 268, oompare Hoptey v 
Tamil Paneh Couned (1910), 74 J P. 209) 

Conspiraey —In an for oonspirmg to mdnoe persons by throats to 
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break their contracts, the defendants are entitled to paa^bcttlars sUtinff tii t 
name of e^h such person, the kind of threat used in eadi case, when ^d by 
whom each suoh threat waa made and whether verbaUy or in wntmg, and, 
if m wntmg, identifying the document (rmpcrfcm v Bu$teU (1893), 9 
T L R 319, and see title Tbape and Trade Unions) 

OofUra4!t —See p 427, ante ^\^le^e a contract is i^ied on. the pleader 
must state whether it is express or implied If express he must state 
whether verbal or in writing, and identify the document if it is in wiiting 
The date and names of parties must be given {Turguand v Fearon (1879), 
48L J (Q b ) 703, Matheson A Co (1898), in4L T Jo 268, Smith 

V ITeaf, [1876] W N 55), and see title Contract, Vol VII.pp Zlletseq 
Contributory Negligence —^The defendant should give paitioulars of the 
facts relied upon as suppoiting such a plea The court will order thorn, if 
some good reason for such an order is shown {Toppin v Belfast Corpora¬ 
tion, [1909] 2 I R 181, C A , Martin v M*Tagqart, [1906] 2 1 R 120) j 
and see title Neguornce, Vol XXI, p 445 et seg , p 447, ante 
Credit —Where a plaintiff wishes to give credit in Jus statement of claim 
he should notdoso for a lump sura, but should sot out the items which make 
up such sum {Oodden v Corsten (1879), 6 C T 1) 17 ; hemp v Goldberg 
(1887), 36 Ch D 605) 

Cruelty —See title Husband and Wife, Vol XVI, p 512 
Damages —No particulars need be given of general damages {London and 
Northern Bank v George Newnes, Ltd (1900), 16 T 1^ R 433, C A ), 
and see title Damages, Vol X,p 346 As to speiual damage, see SpaotuI 
Damage, p 458, poftt 

Defamation —Particulars must be given of the persons to whom, and the 
dates when, the words complained of were published {Daiwy v Benttnck, 
fl893]l Q B 186, C A , RoselUv Buchanan (1886), 16 Q B D 668, 
Bradbury v Cooper (1883), 12 Q B D 94) An application for such 
particulars must oo made promptly {Gouiaud v Fitzgerald (1888), 37 W R 
265) If the woids have been pnbbshed in a newspaper, or otherwise to 
the public at large, names of persons need not be given, but the mode of 
publication must bo alleged (TTin^ard v Cox, [1876] W N 106) If the 
words wore spoken in a public room, the plaintiff must pve the best 
particulars he can of the names of those present {Wtlltams v Bamsdaie 
(1887), 36 W R 125) If they are contained in a telegram, pubbcation 
will be presumed until the oontraiy is proved {Sadgrove v Uole, [1901] 
2 K B 1, C A ) But if all the names of the persons to whom pubhe^ 
tion has been made are not known to the plaintiff, he may plead that he 
IS unable to give better particulars until after discover, (Bussell v Stubbs, 
Ltd (1908), 62 Sol Jo 680, H L , and see title Lii> E and Slander. 
Vol XVIII, p 657, note («)) As to Fair Comment, Justification, and 
rnvtlege, see infra, and p 457, post As to Mitigation of Damages, see 
p 426, ante, and notes thereto No particulars will be ordered m support 
of an innuendo {VeMton v Goldney, [1910] 1 K B 764, 767, C A ) 
Delusions —See R S C , Ord 19, r 25a , 

Equitable Interest —This must be specially pleaded, and full partu ulars 
given to show how the equitable interest anses {Sutcliffe v James (1879), 


Rue*, 3, 
Partioiiilr^ 


40 L T 876) 

Extraordinary Traffic —Where the plaintiff alleged that a sum claimed 
IS extraordinary expenses of repairing a highway was arrived at by deduct¬ 
ing from the actual expense of repair the average expense of repairing 
wmilar higWays in the neighbournooff he was ordered to give particulars 
of the names of the similar mghways and the average cost of repairing 
lach of them {Colchester Corporation v Qepp, [1912] 1KB 477) 

fewr Comment —^Partaculars must be given showing the basis of comment 
{Walker {Peter) A Son, Ltd v Eodgson, [1909J 1 K B 239, 243) If » 
defendant plea^ that the statements of fact he has made are true and his 
expressions of opinion fair comment, the usual order is for particulars of 
the facts relied on as showing that the statements of fact ore true {Flemi^ 
I DoUar (1889), 23 Q B D 388 , Yorkshire Provident Life Assurance Oo 
V Omert and Bmngton, [1895] 2 Q B 148, C A) If, however, the 
statements of fact are meiely the reproduction of the irtaintilra own 
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words, the defendant will not be ordered to give particulars showine that 
they are true {Dtgby v Ftnanctai News, Ltd, [1907] 1KB 502, C A , 
Lyons v Financial News, Ltd (1909), 53 Sol Jo 671, C A ), and see 
title Libil and Slander, Vol XVIII, p 699 

False Entries —A party alleging that entnes m his opponent’s books or 
documents are false must give particulars stating which entnes are objected 
to and the nature of the objection to each of them {Newport {Mon ) 8hp 
wny Dry Dock and Engineering Co v Payntcr (1886), 34 Ch D 88, C A , 
IJaibordv Monk {ISIS), 2S L T 411) 

Fatal Accidents Act —A plaintiff smng under the Fatal Accidents Act, 
1846 (9 & 10 W.t c 93), must dehver with the statement of claim “ a full 
particular of the peison or peisous for whom and on whose behalf such 
action shall be brought, and of the nature of the claim in respect of ivhich 
damages shall bo sought to bo recovered ” {ibid , s 4), and see title 
Nigltoknct, Vol XXl,p 435 

Fravd —General allegations of fiaud are not permitted {Wallingford v 
Mutual Society {\SSti), B App Gas 685, 697) Where the assignee of a 
(hose in action sues, the defendant cannot set up in defence that the 
assignment was obtained by the fiaud of a third person {Sta^ordshve 
Financial Co v IliJl (1909), 63 Sol .lo 446, II L ) The party who alleges 
fraud must do so clearly and spcdfically, and with full particulars, see 
p 425, ante Thus a paity alleging inisicpiescutation must give the date 
of each misrepresentation and state by whom it was made, and whether 
verbally or m wnting, and, if m writing, identify the document {Seltgmann 

V Fouti?, [1884] W N 93, Symonds v Gi/y ^iinA, (1886), 34 W E 364, 
Union Medical and General Life Association v Britannia Fire Association 
and Whtnney (1888), 69 L T 888) In certain cases, where the plamtifl 
(annot know the details of the fiaud, the eouit will allow particulars to 
be postpoiMd until alter discovery (11 hyte v Ahens (1884), 26 Cli D 717, 
(’ A , Leitch V Abbott (1886), 31 Ch D 374, G A , Waynes Merthyr Co. 

V Radford {D ) it Co , [1896] 1 Gh 29), and set title MiSRii’RiSLN iaiion 
and Fraud, Vol XX , pp 724, 740, 742 

Goods Sold and Delivered —^The date and amount of each delivery should 
bo fiCito\ii{Paipttite Fibres V Dickinson {ISIS), SSh T 178) If a plaintiff 
alleges that the puces are fair and reasonable, a defendant w ho merely 
liaverses such allegation cannot be oidercd to give particulai** ui support 
of his tiaveise {James v Radnor County Council (1890), 6 T L R 240), 
and see title Salt oi- Goods 

lien ship Pi digiee —The claimant must show in liis pleading how he ishtir 
(lahnerx Piiimer, [1892] 1 Q B 319) He must give the best pedigiee he 
(dll fiom tlio mateiials mhis possession(2?Z«c/ilMij|e v AR(ierton,[189J]W N 
112) As to pedigrees ns evidence, see title Evidfnci:., Vol XIII, p 469 

Highway —If in an actum of tiespass to land the defendant justmos on 
the giound that there is a light of way over the land, and that be was law 
fully using the same, he need not give partieulais showing the course of the 
putli If it IS a public highway he need not state the torniini, but, if it is a 
piivate way, he must give the terminus a quo and the terminus ad quern 
{Rouse V Bardin {IISO), 1 Hy B1 351. and see title Highways, Street^ 
AND Bridges, Vol XVI, p 140) Formerly it was the rule that the 
mode of dediration need not be alleged ( Williams v Wilcox (1838), 8 Ad & El 
314, 3)1), but now partieulais must be given of the facts, other than 
user by the pubhe, nmod on as -howiiig dedication, and, wheie the defen 
dant alleges that the plaintiff, or his predecessors, had dedicated a lughway, 
he Inay bo ordered to giv e the nainee and dates of the acts of dedication or 
declarations of inteiiuon to dedicate, and the names of the persons to whom 
Kuch dedications were made (6’pcd!(Z«iy V FtZcpafnc/., (1889), 38 Ch D 410, 


Immaienal Allegations —No particulars of such allegations will bo 
ordered ((rnes V Torre (1886), 64 L T 515, C A , General Stock Exchange 
V Bethell (1886), 2 T L. R 683) 

Inemtable Accident —No particulars are necessary The defence can be 
raised at trial without being pleaded at all {Rumbold v London Countu 
Gounetf (1903), 25 T L R 541, C A , and see title Neguoence, Vol 
XXI, p 467) 
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Paet II —Pleadings and Pabtictjlaes. 


ZiMuronctf —In an action on a fire policy, partioalars showing the cause 
and place of ongin of fire wUl not be ordered {Young v ScottwA Union and 
National Inowanco Go {1907), 24 T L R 73, C A ). and. as to such 
claims, see title Insdrance, Vol XVII p 630) 

Intention —Where fraudulent intention is alleged no particulars need be 
given of the mrcumstanoes from which it is to bo inferred (R S C , Ord 19, 
r 22 , and see Oondttwn of Mind, p 454, ante) 

Justification —A defendant must gi\ e full partioulars of the fat ts he relies 
on as showing that a defamatory statement is true, if required, to prevent 
the plaintiff from bemg taken by surprise (see title Libel and Slander, 
Vol XVIII, p 673, Emdfny IJnrn# (1894), 10 T L B 400, Arnold and 
BuUer v Bottomley, [1908] 2KB 151, C A ) 

Lihel —Where the hbel complained of is of great length a plaintiff may 
be ordered to give particulars of the portions which he oontenas are untrue 
{Odkey Ball v Bryce (1890), 6 T L R 284) 

Lump Sums —Whenever a lump sum is claimed or credited, partioulais 
showing how the lump sum is made up must be given (Philippa v Phthpps 
a878), 4 Q B D 127, 131, C A . Godden v Coraten (1879), 5 C P D 
17, Hnllv Symons (1892), 92 L T Jo 337, C A ) If the claim is for 
money paid, the particulars must show when and to whom each i<om was 
paid (Gunn v Tucher (1891), 7 T L R 280, and see title CoNTiatr, 
Vol VII, pp 444 et seg ) If the claim is based on different grounds, e g , 
carnage and warehousing of goods, ond w ork and labour done, the narti- 
lulars must show how much is claimed on each ground, and when and how 
each such claim arose (thwi , ur\A boh Sedgwick v I edtas Mmtnq Co (1887), 
4 T L R 17 , Mansion House Association on Butlway and Canal Trnffto 
for the TJniitd Kingdom v Great Western Kail ('o , [1895] 2 Q B 141, 
C A ) 

Malice —No pailiculais need bo given of Mio cm nmstnmes from wlneli 
inahce is to be inferied (R S 0 , Ord 19, r 22, and see Intention, supra 
Misconduct —In an action tor wrongful dismissal, paiticiilais must bo 
given of the misconduet relied upon os entitling the defendant to dismiss 
the plaintiff (SfoumZer# V Jones (\%11) 7 Cli 1) 4,15,0 A , Benbowv Low 
(1880), 16 Oh D 93, 0 A , Marshall r Inter Oieanio SUam Yachting Go 
(1885), 1 T L 11 394), and as to such grounds, sci title Masur and 
Servant, Vol XX , pp 98, 1U5 

Misrepresentation —See Fraud, p 456 ante 
Money Claims —bee (hedil, p 455, ante, Lump Sums, supra 
Negligence —A person alleging negligemo must set out the respectsjn 
w hich ho alleges his opponent w as negligent, as well as 1 lie fae ts which show 
a duty to take care (Gautret V E’^erton (1867), L R 2 0 i* 371, West Rand 
Central Gold Mining Co v /e,[1905] 3KB 391, 40 ), and see p 424. 
ante, and title NEGLiGfVCF, Vol XXI , p 157 

Notice —Where it is inateiial to allege notu o to a per»on of any matter or 
fact, this may be alleged without setting out tlie tacts from which sue h 
notice 18 to be inferred, unless the precise facts are maltnal (R S O 
Ord 19, r 23), and see p 427, ante • 

Passing off —Where a plaintiff alleges that a defendant has induced 
persons to purchase the defendant's goods as and for those of theplaintiil, 
he must give the names and addresses of such persons (Uumphnes & Co 
' Taylor Liug Co (1888), 39 Ch D 693), and see title Trade Marks, 
Trade Names, and Desi&vs 

Patents —As to particiilais m actions for icvooation, and as to partn ii 
Urs of breaches and objections in actions for infnngenifiit, see title 
Patents and Inventions, pp 206, 216 et seq , ante 
Payment into Court —\Vhere the plaintiff claims in rcspoi t of sever 
< auses of action, and the defendant makes a payment into court, ho mu»t 
give particulars sliowmg in respect of which cause of action the payment in 
IS made (James Tucker Steamship Co v Lamport and Holt (1906), 23 
T L R 10, C A ), and see title Practice and Procedure .Similarly, 
where there are several heads of claim (Orient Steam Navigation Co v 
Ocean Marine Insurance Co (1886), 34 W R 442 , Howe v KeUy (^888), 
C9 L. T 139, Boulton v Houtder Brothers & Co (1903), 19 T L R 685 
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gKCT 3. Where the names of persons present are essential to a complete 
Particalars. statement of the ease to be met, it is no ground for refusing to 
ordor particulars of such names that the party agamst whom such 
order is made will be compelled to disclose the names of his 
witnesses (if) 

Sht 4 —Reply and Subsequent Pleadings 

When 929 No reply may be delivered unless by order oi by leave (li) 

deiirercd No pleading subsequent to reply other than a joinder of issue 

may be pleaded without the leave of the court or a judge, and then 
only upon such teims as the court or a judge thinks fit(e) 


0 A ) Where there arc several plaintills, a defendant who pays into couit 
may bo ordered to apportion the sum among them {Benntng v Ilford Oat 
Co, [1907} 2 K B 290) 

Tnmlege —^Particulars must be given showing how and why the occasion 
IS pnvileged [RlJnngion v London Association for the Protection of Trade 
(1911), 27 T L R 329, C A., Simmonds v Dunne (1871), 5 1 R C L 
368, 362), and see title Libel and Slander, Vol XVIII, pp 677 et seq 

Recovery of Land —^The plaintiff, if he has not been m possession, must 
set out the lacts which show his title (PWtnps V PAthpps (1878), 4 Q B D 
127, C A , Dnrhyshtrev Leigh, [1896] 1 y B 654, C A ), and see title 
Landlord and I'enant, VoL X\ III, p 568 If he claims as assignee of 
the reversion he must give particulars of the devolution of the estate to 
himself {Dams v James (1884), 26 Ch D. 778) 

Bight of Way —^As to a public right of way, see Highway, p 456, ante 
If a party alleges a private nght of way ho must set out the terminus a quo 
and the terminus ad quern of such way {Rouse v Bardin (1790), 1 Hy B1 
361), and the title under which he claims the right {Hams v Jenkins 
(1882), 22 Ch D 481 , see also Pledge & Sons v romfret (1905), 74 L J 
(cH ) 357), and see title Easements and Proiits a Prendre, Vol XI, 
p 267 

Seduction —As a nilo tho court does not order the plaintiff to give par¬ 
ticulars of immoral intercourse with the defendant, unless the latter states 
on oath that no such intercourse has taken place, see title Master and 
Servant, Vol XX, p 274, hat see Kelly v (1888), 85L T Jo 78 

^ Special Damage —^No evidence can be given of specisd damage unless 
such damage has been alle^d m the statement of claim, see title 
Damages, Vol X , p 346 Where such damage is alleged the plamtiff 
will be ordered to give full particulars {Blucl„ v Lovenng (1885), 1 T L K 
497, Dimsdahv Ooodlake {1&7Q), iO J P 792, Watson v North Metros 


poliian Tramways Co (1886), 3 T L R 273) If the loss of specific 
customers is alleged the names must be given, but if only a general 
diminution of business is alleged names need not be given {hvans v 
Haines (1856), 1 H & N 251 , Ratchffe v Evans, [1892] 2 Q B 624, 
C A ), and see title Libil and Slander, VoL XVIII, p 718 

Breach of Tiust —Full pAi'ticulars of the actual bleaches complained of 
must be given, and the plaintifi will not bo allowed at the trial to complain 
of breaches outside the particulars given in tho statemont of claim {Re 
Anstice, Anstice V //i65c«<1886), 33 W R 557, Re Wnghtson, Wrwhison 
y^Coolu, [1908] 1 Ch. 789, 799, and compare Be Symons, Luke v Tonkin 
(1882) 21 Oh D 757 , Smith v Jinl'ttojre (1883), 24 Oh D 727), and see 
title Tbitsts and Trustee'' 


H’orA? and Labour done —Full particulars must be given , see Lump 
Sums,p 457, ante, and see title Work and Labodk. 

Dismissal —As to justifying a dismissal, see Justification, 
and Misconduet, p 457. ante 

(a) Ziermberg v Lafnouchere, [1893] 2 Q B 183, 187, O A , Bishop t 
[l»0l]P 326 c j , , , , 

ih) R S 0. Ord 23, r L 
(4) Ibul,t,3 




030. A plaintiff must dehvwr his reply, if any, within the tjmd i 
specified in the order giving leave to deliver a‘reply, or, if no time 
18 specified, within ten days after the defence, or the last of the 
defences, has been delivered, unless the time is extended by the 
court or a judge (k). Timely 

Every pleading subsequent to reply must be delivered within the delivery, 
time specified m the order giving leave to dehver the same, or if no 
time 18 specified, then within four days after the delivery of the 
previous pleading, unless the time is extended by the couit oi a 
judge (0 

931 If the plaintiff does not deliver a reply, or any party does Effect ot 
not delivei any subsequent pleading within the period allowed foi default 
that purpose, the pleadings are deemed to be closed, and all material 
btatements of fact in the pleaiUng last delneied are deemed to have 

been denied and put in issue (m) 

932 A plaintiff by lus leply must raise all matters on which he Conumtuof 
intends to lely in lebutlal of the allegations contained in the 
defence («) and which under the rules heieinliefore set out should 

be specially pleaded(o), and also his defence to anj counterclaim(j>) 
laised by the defendant with Ins defence (q) 

933 If, after a defence has been delivered, any ground of defence Defence to 
arises to any set off or counterclaim alleged theiein by the defen- 

dant, it m<iy be laised by the plaintiff in his reply, eitlier alone or arising 
together with any other ground of reply (») after defence 

Wheie any defence to anv set-off or counterclaim anses after 
leply, or aftei the time limited foi delivering a reply has expired, 
the plamtiff may, within eight days after such ground of reply has 
arisen, or at any subsequent time by leave of the court or a judge, 
deliver a fuither repl^ («) 


(1) R S C , Ord 23, r 2 

(i) Ibtd , r 3 The names of the pleadings aubse ,uenfc to reply under 
the old system of pleading were rejoinder (by def'mdant), surrejoinder 
(by plamtiff), rebutter (by defendant), surrebutter (by plaintiff), and these 
names would still bo used were such pleadings required (11 S C , Ord 72, 
r 2) Leave to dehver a special if joinder is not gn en unless such pleading 
18 really required {llarry v Davey (1876), 34 L T 842 , Norru v BrntUy 
(1877), 35 L T 846) 

(n) R S C, Ord 27. r 13 

(n) Ihxd , Ord 19, r 2 

(o) See pp 425 et seq , and 447 «f seq , anU 

ip) See title Sbt ofi and Coontbuclaim The plamtiff may include in 
his reply any counterclaim by way of defence to the defendant’s counter* 
claim, although the matter was not included in his statement of claim, 




(ii^fon, €hbb» £ Co , Ltd v Nevdle dk Co , [1900J 2 Q B 181, C A ) 
(g) ESC, ord 19. r 2 
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Part I.—Origin of Police Forces. 

Sect 1 — Intioductoi y 
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934 The modern system of police forces has been slowly evolved 
from the succession of peace officers, who at different times and 
under varying titles have safeguarded the inteinal peace of the 
Kingdom 

The earliest form of police organisation appears to have been 
local associations of persons who, as subjects of the king, became 
surety for one another’s keeping of the peace (a) These associations 
elected principal men called beadboroughs, borsholders or tithmg- 
meu, to whom they committed the responsibility for order m their 
association Although these offices have never been formally 
abolished, they fell into abeyance with the introduction of a new 
system of safeguardmg the peace thiough justices appointed for 
that purpose {h) 


(o> Lambord, Duties of Constables, p 6, 2 tiawk P C, c 10, s 33: 
I Ml, Com , p 356 

Xh) They »ie referred to as still existing m the Indiotable Offences Act 
1S43 fll & 12 Vict c 42), s 10, and the Summary Jurisdiction Act, 184S 
(11 A 12 Viet c 43), 8 3 ^ 



Part I —Oaiom of Pomcb Porous.' 


986« Officsrs oaUftd constsblos wero croaied for each hondrsd of 
franchise with the duty of reporting to the justices default m the 
keeping of arms (c); and their duties were gradually increased 
as the appointment of justices became vested solely in the Cro\in 
and the jurisdiction of the justices uas defined, until the guarding 
of the peace was practically left m their hands (rf). 

936 The term “ constable ” was given to several kinds of officers, 
whose duties, though similar in kind, varied very largely in 
importance 

Thus high constables were appointed for huudicils and petty 
constables for townships, Ixiroughs, and parishes (c) 

The duties assigned to them included, besides the geneial main¬ 
tenance of the peace, the making of reports of default in the upkeep 
of highways, the levying of distress for forfeiture undei the High- 
.\ay Acts, the making of retains of popish recusants, and the 
levying of rates for the relief of plague(/) In addition to these 
duties high constables had to attend at quarter soshions, to issue 
notices to justices relating to special sessions and to issue precepts 
for the collection and transmission of local rates ( 7 ) They were 
appointed originally by the court of the hundred (Ji), later, usually 
by quarter sessions, and fuiall> by the justices at special sossums (i)» 
Their duties were from time to time transferred or abolished, and 
finally they themselves ceased to exist (4) 

Skct, 2 —Parish C 'oustables 

937 Petty constables date from the early ^eais of King 
Edward III (f), and, under the name of paush constables, may 
exist m non-urban parishes at the present day, but arc not now 
appointed in any parish except after a resolution of the justices 
at quarter sessions (m) Where the appointment is authorised by 
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(c) Lambard, Duties of Constables, p 5 

(d) Compare title Magistratks, Vol XJX , p 

(e) See Lambard, Duties of Constables, pp 6, 

(f) Ibid , pp 11, 32, 33, 36, 37, 39 

(jf) See County Rates Act, 1844 (7 & 8 Viot c 33), II .^b Confitablen At t, 
1869 (32 & 33 Vict c 47) 

(A) Statute of Winchester, 1285 (13 Edw 1, c 4) (now repealed) 

It) County Rates Act, 1844 (7 & 8 Viol c 33), a 8, and see title 
Magistrates, Vol XIX pp 608, 569 , 

Ik) County Ratos Act, 1844 (7 & 8 Vict c 33), a 8. High LonstabliJi 
Act, 1869 (32 & 33 Vict c 47) An exception was made in favour of the 
contmuance of a high constable who was by law or custom areturmne o(hc< r 
at an election, or charged with the supervision of the register of eloctois, 
or m whom real prope^ was vested by virtue of his office (i6ui , s 2) 

It) See Lambard, Duties of Constables, p 6 

(m) Pansh Constables Act, 1872 (36 & 36 Vict c 92), as 1, 2 The right 
of direct appointment is specially reserved to the justices of Hie respective 
petty sessional divmons where apphoation is made by a parish council, or 
tao or more such councils united, for the appointment of a paid constable 
(i6td 88 4 6), see Local Gkivemment Act, 1894(56 & 67 Vict o 73), s 6, 
titles’L ocal Governmjsnt, Vol XIX, p 247, note (d), Macistiutes, 
Vol XIX pp. 670, 671, 636 Parish constables are not appointed in the 
City of London or Metropolitan Police Distnot (see p 467, post) ot m 
bonmiEhs leffulated by the Munldip^ Co^rations Act, 1882 (45 & 46 
c Local GovERNHaifT, XIX., p fM), or in wurtoos 

which have adopted the Lighting «td Watching Act, 1833 (3 4 Will 4, 
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SfcCT 2 

Paneb 

Constables 

Qualifications 
and dit- 
qunliiicatioiis 


such a resolution, it is made by the justices o! the petty sessional area 
in which the parish is situated, in special sessions (n), notice of the 
holding of which must be given to the justices by their clerk (o) 

938 The persons appointed are selected from a list of qualified 
jiersons prepaied by the overseers of parishes (j>) by the order of 
the justices (q) In oidei to be qualified a person must be an able- 
bodied man between twenty-five and fifty-five years of age, resident 
in the parish and lated for poor relief or to the county rate on a 
tenement of the annual value of £4 (?) 

Certain classes of persons are disqualified (s) and others are 
exempt from serving (t) Persons selected to serve must do so or 
find a qualified substitute (a) In the ease of a vacancy oecuiring , 

( 90) (aco title CrAS, Vol XV , p 308), or in the county of Chester (Parish 
(’ouHtables Act, 1842 (5 & 6 Vict c 109), s 21 , Parish Constables Act, 
ISW (n & 14 Vict c 20), Bs 7. 8) 

(n) Pansh Constables Act, 1842 (5 &, 6 Vict c 109), si A list of the 
constables appointed is to be sent to the cleik of the peace and also to be 
published (liad ,8 14) The warrant of appointment is to be served per 
sonally upon the peisons selected to serve (Parish (’onstablea Act, 1872 
(35 & 30 Vict c 92), s 3), see, further, title Magistrates, Vol XIX, 
pp 570, 671 

(o) Piiiiab (’oustablcR Act, 1850 (13 A 14 \ ict c 20), s 4 

Ip) Pansh Constables Act, 1842 (5 A 6 Vicl e 109), s 3 binall parishes 
and extra paiocliial places may lor this purpose bo annexed to adjoining 
paiishos {tbui , s 4) The list is to be fixed on church doors the first three 
Siiiiduys in Maich and a list kept open lor inspection for the first three 
weeks m March vcithout payment of any fee (ibul , s 8) 

iq) Ibid , H 2 The overseers, acting on a precept ot the justices, call a 
nic otiiig of the pansh council, at which the list is piepaied {ibui , s 3) The 
council has no discictioii to do otlieiwise than obey the precept (jK v Notth 
Bictley Overseers (1858), E B & E 519), and the oveiseers may be 
< ompellcd by mandamus to prepaie the required list (K V Thornton Over 
seers and ICesf Riding of Yothshire Justices (1858), 6 W R 632) 

(r) Parish Constables Act, 1842 (6 6 Vict c 109), s 6 Actual resi 
donee is a necessary concfitioii of being compellable to serve Ihe 
cltnymg on of a tiade or business is insufficient (R v Adlard (1825), 4 
B C 772) Peisons who are not quahfiod but are wilhng to serve may 
be lecommended by the council and apjiomted (Parish Constables Act, 
1842 (5 & 6 Vict c 109), s 3) 

(«) Ibid , B 7 The classes named are licensed victuallers and persons 
In ensed to deal m any excisable hquors or to sell beer by letail, game' 
keepers, and persons who have been attainted of treason or felony, or 
convicted of any infamous crime, and see title Criminal Law anh 
Procedure, Vol IX , p 430, note (») 

(f) The classes named include peers and members of Parhament, judges, 
justices ot the peace, deputy lieutenants clergy of any denomiuatum, 
schoolmasteis, members of the legal or medical professions, persons servmis 
m any of the naval or military services, apothecaries, pilots, oflacers of the 
Royal Household, customs or excise officers, sherifis and their officers, high 
constables or county pohee, rwstrars of births, chuiohwardens and othci 
parish or poor law officials, employees of the Post Office (Parish Constables 
Act, 1842 (6 &, « \ict c 109), PaiishConstablesAcl, 1860(13 & 14 Vict 
c 20), e 6) Formeily a natuiahsed foreignei was exempt IR v de 
Miene (1771), 6 Burr 2787) 

(a) Pansh Constables Act, 1842 (6 & 6 Vict c 109), s 16, see 22 v 
CTwrlc (1787), 1 Term Rep 679 The qualified substitute need not, how 
ever, be upon the overseers’ list (R v Rooth (1848), 12 Q B 884) If a 
man is selected as a constable in two different panshes the same year, 
ac^ptance of office in one parish frees him from liability to serve m the 
ether (E v Meslg (1836),-6 Nev & M (k b ) 261) But a person who 
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the person who ]as( served, or the person finding a substitute when 2 , 

the vacancy is due to the death or disqualification of such Psiidl 

substitute, must seive until a fresh appointment is made, after due Conitahlei, 
notice, at the next court of petty sessions (h) — 

After having once served in peison or by substitute, a peison is not 
liable to be called on to serve the office again until every othei 
person eligible has seived in person or by substitute (t) 

939 Parish constables have powei to act tluoughoiit the whole Powers, 
of the county in which their parish is situated, including detached 
parts of other counties and in every adjoining county, but thej nie 

not bound, except with the special wariant of a justice of the peace, 
to act outside their own parish (<l) Then privileges and ininuinilics 
have a like extent(r) 

940 They aie entitled to the fees and allowances, settled by the i-w*. 
justices at quarter sessions with the appioval of the llotno Sccie- 
taiy (/), for the service of summonses, execution of waiiaiits 01 
written orders of a justice, or such occasional duties as in the 
opinion of the justices they maj be required to perfoim {(f) These 
fees and allowances are to be applied 111 aid of tlio pooi lale (/<) 

941 Parish constables are subject to the authoiity of the chief Omintl 
constable of the count> m which then paiish is situated ( 1 ), and 

may be punished foi neglect of duty ujion summary conviction 
before two justices (A) 

hold? the office of coiibtuble m a manor and ift exempt fiom holding other 
iivicoflices within the manor is not exempt fiorn the duty to Hirve u« parish 
constable (i? v Darbi/shtre (1761), 2 Butt 1182) 

(6) Parish Constables Act, 1842 (6 & 6 Vi<t c 109), s 16 
(o) Ibid , s 11 

(d) Ibid 8 15 , Palish Constables Act, 1872 (35 & 36 \ let < 02), s 10 
(fl) Parish Constables Act, 1842 (5 & 6 Vitt c 109), s 15 
(/) The police powers of a Secretary of State are in fact exfnWil 
by the Home Secretary, and accordingly the term “Home Si'cietary’’ 
w used throughout the remainder of this title li place of that of 
• Secretary of State”, but it must bo remembered that these powiis 
could, m hzs absence, be exercised by any other Secretary of Stale , hco 
title CoNsmuTiovAL Law, Vol VII, pp 83, 85 

(o) Parish Constables Act, 1842 (5 & 6 Vict c 109), s 17 Pansli 
Constables Act, I860 (13 & 14 Vut c 20), s ,2 , Pansh t onstables An, 

1872 (35&36 Vict c 92), s 11 The payments are made out of the (ounI y 
rate oe, where this is not applicable, out of the poor rate, under regulations 
made by the justices at quarter sessions subject to the approval of the 
Home Secretary (Parish Constables Act, 1842 (6 & 6 Vict c 109), s 17) 

Pees for services rendeied to overseers, surveyors of highways, or other 
pansh officei-s may be claimed without an order ot justices, and if they 
are not paid may be lecovered m a iJouit of summary junsdiction (Parish 
Constables Act, 1872 (36 & 36 Vict c 92), s 12) Paid constablee 
appointed on the apphcatiou of a parish council cannot, however, claim 
few for services rendered to the pansh or pansh officers (tbui, s 8) 

(h) Ibid , s 7 Where costs are awarded by the justices m any pro 
ceedmes instituted before them by a paid constable, these must be similarly 

apphed (thtd, B 9) , 

(*) iftid ,87 As to chief constables, see p 484, pott 
{h) Parish Officers Act, 1793 (33 Geo 3, c 55), s 1, 
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Sect 8— Trantvtum to Modem Pohee Force’*. 

, 942 Parish constables had their counterpart m urban districts 
in the watchmen and beadles appointed by the borough corporations 
and their watch committees, but while the parish constable in rural 
districts IS merely superseded in practice (i), the watchmen and 
lioadles of the town nave ceased to exist m law as well as in 
fact 

The inadequacy of the old order to meet the requirements of 
more modern times led to the practice of appointing special 
constables to cope with particular emergencies (wi). This practice 
was regulated by statute, and the powers given for the creation 
of special constables survive at the present day, though the 
occasions which call for their employment are comparatively rarq 

With the exception of such occasions the duties of police are 
now performed exclusively by the police forces, which were first 
established at the instance of Sir Kobert Peel 

943 The local nature of the police oigauisation has been 
modified but not abolished The county took the place of the paiish 
as the unit (n), and arrangements weie made for the elimination of 
the smaller boiough police foice8(o) 

944 The Capital itself, except the City of London, and the sur 
rounding distiicts weie committed to the care of a force known as 
tile Metiopolitan Police Force, the control of which is under the 
immediate supervision of the Government, and which is thus able 
to perfoim national as w'eli as local services (p) 


Part II.—Metropolitan Police. 

Sect 1 — A > ea 

945 The Metiopolitan Police Force is the most important body 
of its kind, not only because it is the police force of the Capital and 
of the surrounding aiea, but because of its intimate connection with 
the government of the country (a) 

The Force was formed m 1829 as a result of the recommendation 
of a committee of the House of Commons appointed on the motion 
of the Home Secietary (f>) 


(I) See p 463, ante 

On) See p 491, pot,t ' 

(n) County Police Act, 1839 (2 & 3 \ ut e 93) 

{o) County and Borough Police Act, 1856 (19 & 20 Vict c 69), Local 
liovormnent Act, 1888(61 A 62 Vict c 41), s 39 
(p) Metropolitan Police Acte, 1829 (10 Geo 4,c 44), and 1839 (2 3 

1909 (9 Edw 7, c 40), eee p 476, 

t * A actually served by the Metropohtan Pohee Force is now 

miles, With a tow rateable value of nearly £60,000,000 
{b} Metropohtan Pohee Act, 1829 (lOGeo 4, o 44), s 4 ^then Home 
Secretary was Mr (afterwards Sur Bobert) Peel. 



^AfiT 11 —Ms^ItOPOLllAlI I'OUOlt. ^ 

Me. Tbe araa for ^vluch th6 Force was to act was determmed by 
Btatuto and called tbe Metropobtan Pobce District (c). Att^' i 

The area included the city and liberties of Westminster and such 
of the parishes, townships, precincts, and places in the counties of 
Middlesex, Surrey, and Kent as were specified in a schedule (d), 
hut provision was made for the subsequent inclusion in it by Order 
m Council of any parish or place within twelve miles of Charing 
Cross (e) 

This limit was extended to any pait of the Central Criminal Court 
district (/) or of a parish or place within fifteen miles of Channg 
Cross which might be specified by Order in Council (g) and to eveiy 
part of the river Thames within or adjoining the counties of 
Middlesex, Surrey, Berkshire, Essex, and Kent (A). 

Trafalgar Square, which is the freehold of the Crown, was 
included m the district m 1844 (i) and provision made for the 
guarding of Royal Palaces by selected members of the Metiopolitan 
Police (fe). Metropolitan police may be employed by the Com¬ 
missioner at the discretion of the Home Secietary within the 
dockyards, victualling yards, and steam factory yaids of the Crown 
and the central ai senal and principal stations of the War Depart¬ 
ment and within fifteen miles of any of them (0 

The City of London is not included m the Metropolitan Police 
Distnct (m) 

Sect 2 — Government. 

947 The MetroiioUtan Police Force is under the control of the r<mirol and 
Home Secretary, who is the police authority for the distnct (m) , tbe ‘'flmaiii 
Force is governed by a Commissioner of Police and four Assistant 
Commissioners, all of whom are appointed by the Crown on the 
nomination of the Home Secretary (o). The treasurer of the Force 


(o) Metropobtan Police Act, 1829 (10 Geo 4, c 44) An to the estab¬ 
lishment of Metropobtan Pobce Courts, see title Maoistraies, Voi XIMr, 
pp 648, 649 

(d) Metropobtan Pobce Act, 1829 (10 Geo 4, o 44 1 Scbed 

(e) Ibtd , B 34 

(h See Central Criminal Court Act, 1834 (4 A 6 Will 4, c 36), ss 2, 3 ; 
end title Courts, Vol IX , p 88 
ig) Metropobtan Pobce Act, 1839 (2 & 3 Vict c 47), s 2 
(A) IM , B 6 Creeks, inlets, and water docks, quays and landing 
placM adjacent thereto are mcluded (t6uZ) * 

(t) Trafalgar Square Act, 1844 (7 & 8 Vict c 60) 

(It) Metropobtan Pobce Act, 1839 (2 & 3 Vict c 47), s 7 . ^ 

(l) Metropobtan. Police Act, 1860 (23 Sc 24 Vict c 135), ss 1, 2, 6 
When not actually bi the precmcts ol a naval or mibtary station, or on one 
of His Majesty’s ships, their authonty is confined to me property of the 
Crown or Tiersons subject to navM oftmanne or mibtary discipline {lind , 
8 2, nee Turner V Ford (1817), Zlh T 362) 

(m) Metropobtan Pobce Act, 1830 (2 & 3 Vict c 47), s 2, but as to 
co-operation with the City pobce, see p 481, post 

(n) Police Act, 1890 (63 & 64 Vict c 45), s 33, Scbed HI , see 
note (/ ), p 465, anie 

(o) The persons originally appointed Commissioners were the pobce 
ma^tarates (Metropolitan Police Act, 1839 (2 5e 3 Vict c 47), s 4 see 
Metropolitan Police Act, 1829 (10 Gep 4. o 44). s 1, and the Metropobtan 
Pobce Act, 1836 (6 & 7 Will 4, c 60). ’now tepealed) By the Metropobtan 
Pobce Act, 1856 (19 & 20 Vict c 2), ss 1, 2, one Commissioner imd two 
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is the Receiver of Metropohtan Police, who is appointed m the same 
manner us the Commissioner (p) These officials all hold office 
during the pleasure of the Crown (q) 

They are disqualified from election to the House of Commons (r), 
and may not canvass at any parliamentary or municipal elections 
in any place policed by the Metropohtan Police Force («), but they 
aie not disentitled to vote at any parliamentary or municipal 
election (t) 

Sect 3 —The Receiier. 

948 The Recfiver receives all moneys apphcable to the Metro¬ 
politan Police Fund (a), and out of them pays, subject to the 
discretion of the Home Secretaiy, the salaries, wages, and allowances 
due to members of the Metropolitan Police Force {b), and the expenses 
of the metropohtan police courts (c) and of the court of the 
stipendiary magistiate for Chatham and Sheerness (rf), and such 
extraordinary expenses incuired by the mem hers of the Metropolitan 
Police Foice in the execution of then duty as are approved bv 
the Commissioner of Police, and such other charges as the Horae 
Secretary may direct (c) 

949 The accounts of the Receiver are diawn up and submitted to 
the Home Secretary half-jearly, or oftener if required They are 
audited by the Commissioners for auditing the pulilic accounts or 


Assistant Commissioners were provided for A third Assistant Com 
miSBioner was provided for by the Metiopolitan Police Act, 1884 (47 & 48 
Vict c 17), 8 2, and a fourth by the Metropolitan Police Act, 1909 (9 
Edw 7, c 40), 8 3 As to their powera and duties, see p 469, post Thu 
salaiies of the Commissioner and Assistant Commissioners are regulated b> 
the Home Secretaiy with the approval of the Treasury That ot the Com 
iniBsioner is paid out of parliamentary funds, those of the Assistant 
(yommissiouors out of parliamentary funds or the Metropolitan Pohee Fund, 
as the Home Secretary, with the approval of the Treasiuy, may appoint 
h»,t the amount which may be paid out ot parliamentaiy funds is hmited 
to £1,200 a year (Metropolitan Police Act, 1899 (62 A 63 Vict c 26), ss 1,2) 
(p) The post of Kweiver was created, and the conditions of his appoint 
meiit regulated, by the Metropolitan Police Act, 1829 (10 Geo 4, o 44), 
8 10 He 18 paid a salary appointed by the Home Secretary, with the 
appioval of the Treasuiy, out of parliamentary funds (Metropohtan Pohte 
Act, 1899 (62 & 63 Vict o 76), s 1), and has a staff of clerks under him ui 
an office whicli is under the departmental control of the Home Secretarv 
As to his duties, see the text, tnfra 
(g) Metropolitan Police Act, 1829 (10 Geo 4, c 44), ss 1,10 
(r) Ibid , s 18 , Metropolitan Pohee Act, 1856 (19 & 20 Vict c 2), 8 9 
is) Metiopolitan Police Act, 1829 (10 Goo 4, c 44), s 18 , Metropolitan 
Police Act, 1860 (23 & 24 Vict e 135), 8 6, see title Elfctions, Vof XII 
p 639 p 474, post 

(J) Police Disabilities Removal Acta, 1887 (50 & 61 Vict c 9), and 1893 
(66 St 67 Vict 0 6) * 

(a) Metropolitan Police Act, 1829 (10 Geo 4, c 44), 8 10 , Pohee Act 
1890 (53 Si 54 Vict c 41), ss 33, 34 
(fc) Metropohtan Police Act, 1829 (10 Geo 4, c 44), s 12 
(o) Metropohtan Pohee Coi^ Act, 1839 (2 & 3 Vict c 71), e 7 Except 
the salonos of the metropohtan pohee magistrates, which are payable out 
of the CousoUdated Fond (Metropohtan Pohoe Magistrates Act, 1875 
(38 &r 39 Vict c 3), s 1) 

(d) Metropolitan Police Courts Act, 1897 (60 & 61 Vict c 26), s 6 
(«) Metropohtan Police Act, 1829 (10 Geo 4, c 44), s 12 
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such other person as the Home Secretary mav direct {j), and are laid *• 

annually before Pailiament (</) The account of the Beceiver is Kept by The 
the Bank of England, which pays the diafta and ordeis di.iwn by BacetyMV 
the Eecerver and counteisigned the Coinmissionei of rohco (/i) 

950 Provision is made for \esting all the police piopoity in the Povi«raor 
Receiver (t), and for seeming the tiansfer of it to his Hucee‘'Sor 
upon hiB removal (A) He is empo^^ered to take or lease pieperty i)roperty 
of any tenuie leqmred for the use of the Metiopolitan Polne Force, 
and to transfei, demise, enfianchiso, mortgage, or disclose of any 
pioperty vested in him ivith the approval of the Horae becietarvt/) 

He may provide, by building or othciwise, the accoimuodatiou 
loquiied for the police and police couits, and may boiiow imuiej for 
these purposes (m) He is the police authoiity to ivliom claims foi 
damage under the Riot (Damages) Act ()i) must be made 

961 During the temporary absence of tbo Roceivei a peisou Tcmpomry 
appointed by warrant uiidei the hand of the Homo Secrel.u} may 
act tcinpoiaiily in his place (o) 

Sect 4 —The Covinnsstuiit i» 

952 The Commissioner and Assistant Comimssumeis of Police Cuvcm* 
aie tx offino justices of the counties of Middlesex, 8urio>, lleitford, 

Rent, Essex, Beikshue, and BuckiDgliamsluio (p), and for the 


(f) Metropohlan Police Act, 1820 (10 Geo 4, c 44), s H 
(a) This must be done vithiu thirty diys flio 31st M/ircli ui each 
\( ir (tbtd , H 29 , tiopohtaa Polue (Rcccnci) Act, 1867 1 1<) A. Jl Vict 

(ffMetSipohtaii Police Act, 1820 (10 (ico 4, o 44)> 10. Metiopolitan 
In'iiw Act, 1839 (2 A 3 Vict < 47), s 4 The act ount is kept in tht name 
of the Receiver, who is a (orporation sole and not m the personal name of 
the holder of the othee (Metropolitan Polite (Riccivcr) Alt, 1801 (24 A -o 

'To Meti^pohtan plhce Act, 1829 (10 t!.o 4, e 44), s JO The m< (m- 
tiohtan police couits weic vested m the ( oiuuussioik i of tVorks hv fhe 
Metiopohtan PoUce (’ourt (Bmldinjis) Act, 1871 (34 A r» Vict e !•>) J* 
l.ut weie lotransferred to the Receiver by the Mitiopo il m 1 olne t oiuts 
Alt, 1897 (60 A 61 Viet c 26), s 3 

(/J Metropolitan Police Act. 1829 (10 Geo 4 c 44), m 14 16, Mtlio- 
piditan Pohee (Receiver) Act, 1861 (24 A 26 \i< t < 1^1), ss -, J 

(ml^Kiopolitan Pohee Acts, 1886 (49 A 60 V v t e 22). and 1887 (60 A 61 
Vict c 45) ^ Under these Acts the amount to be bonowi-d was •-* 

1200,000 It was extended for the ; 4 

bv the Metropolitan Police Couits Act, 1897 (60 A 61 Vict c ^6), 
lie bmldincs^csted m the Eeceivi r are exiinpt from the P'®' 
l oliou BuSding Act, 18»4 (57 St 68 V.»t t 

md Btructures (i6td, » 3 (2), and Bee title Mliaopi L t, Vul A \ . 
,) 4741 The money required for loaift may be obtained hum tR London 
1 ounty Council (Metropohtan Pohee Act, 1886 (49 A 60 \ ict c ^ 

- 3 1 The raising of a loan is subject to the approval both of tin 

Home ^reTiry and o^f the Ireasury (^bU . s 6) sec also tith, Compcc 
BOUT Purchase op Land and Compensation, Vol VI, p 174 
7n) ’ Home.Hhio 

Regillationa, 30th June. 1894, and see p 50i, poH 
Vict c 47), 8 4 , and 1856 (19 A 20 Vict c 2), s 2 
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county of London {q), but they may not act as such at any eoufrt 
of general or quarter sessions or in any matter out of sessions, 
except for the preservation of the peace, the prevention of crimes, 
the detection and committal of offenders, and m carrying into 
execution the Metropolitan Police Act8(r) The Commissioner 
must take a special oath(^), besides the ordinary oaths required to 
be taken by justices (f) 

953 The Commissioner is empoweied, with the sanction of the 
Home Secretaiy, to make regulations relative to the good govern¬ 
ment of the members of the Metropolitan Police Force, the places 
of their residence, the classification, rank and particular service of 
the several members, their distribution and inspection, the descrip¬ 
tion of aims, accoutrements, and other necessaries to be furnished 
to them, the piovision of horses and the membeis of the Force to 
be provided with them, and all such other orders and regulations 
which he may deem expedient foi preventing neglect or abuse and 
for rendeiing the Foice eflicient in the discharge of all its 
duties (a) He may sw'ear in particular members of the Foice foi 
duty at the naval and military stations of the Ciown(i;) 

964 The Commissionei (c) is the authoiity charged with the 
fiaramg of the regulations regarding traihe in the streets (d), and 

(g) Local Govenmicut Act, 1888 (51 & 62 Vict c 41), 8 95 

(r) For these Acts, sec note (p), p 466, ante 

(sj Metropolitan Police Act, 1829 (10 Geo 4, c 44), b 2 The oath is in 
the lollowing form —“ I, A B , do swear that 1 will faithfully and honestly 
lucoiding to the best of my skill and knowledge execute all tlie powers and 
duties of a justice of the peace under and by \irtue of an Act ” etc (Metro 
politan Pohee Act, 1829 (10 Geo 4, c 44) As to the taking of the oath, 
see I’lonnssory Oaths Act, 1868 (31 A 32 Vict c 72), and title Maois 
IKA ixs, Vol XIA , p 643 

(0 As to those, see title M\aisrRATES, Vol XIX , pp 539, 543 

(a) Mctiopolitan Puhco Act, 1820 (10 Geo 4, c 44), s 5 
«'J>) Metropolitan Pohee Act, 1860 (23 & 24 Vict c 135), s 2 

(c) Or an Assistant Commissioner at the direction of the Commisbioner 
and with the approval of the Ilome Secretaiy, see p 473, post 

(d) Metropolitan Pohee Act, 1839 (2 & 3 Vict c 47), ss 61, 62 Under 
tliese provisions he may regulate the route to be taken by trafiSo during 
church hours on Sunday, Christmas Day and Good Fiiday on the apphea 
tiou of a minister or ehuichwarden of any place of worship, or at all times 
of public processions or rejoicuigs or illuminations, and may gi\e directions 
to prevent obstructions m the immediate neighbourhood of the Boyal 
Palaces, pubho offices, Houses of Parhament, law courts or other places 
The diivcrs of pubhc vehicles are not hable to any penalty for deviation 
from tboir usual route m pursuance of his regulations (tbtd , B 53) Under 
the Metropohtan Streets Act, 1867 (30 A 31 \ let o 134), ss 4, 10, he has 
power to declare special hmits for the ordermg of traffic wi thin which ho 
moy, with the appioval of the Houw) Secretary, make regulations, but ho 
may not limit the iiuinbor of metropohtan stage carnages passmg down 
any street ui pursuance of their oidmary trade Jtbtd , s 11) The regula 
Uons so made by him are to be publicly exhibited in such places as he thmks 
fit, bttt failure m this duty does not excuse non-oomphance with thereguia 
tioM (tbtd , s 13) Ho has the power to permit the passing of bulky traffic 
muon spociad limits between the hours of 10 a.m> and 7pm which la 
otherwise prohibited (tbtd, s 18) The special limits ineluim Such streets 
etc as are named by the Commisaioner in an ordex-made by hjwi with fbe 
Hohiti Hpcn^tarv’e approval and adverted m the London OaztUe (tbtd, 
S. 10) Ihe general liin^ of the Metropolitan Police Act, 1829 (2 & 3 
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the control of public vehicles, of which he is the registrar and «te.4. 
lio^r(«). Tlietteii. 

He may make regulations foi traffic on the thames within the mistfoM* 
Metropolitan Police District (/), and may make an agreement with 
the Thames Conservators for the policing of piers etc by the tSS!* 
Metropolitan Police Force r 6 i- 

Within certain limits he may make regulations regarding the DrWmgof 
driving of cattle through the streets (/<) 

He may grant licences to shoeblacks, commissionaues, and Licences to 
messengers and make regulations respecting the exercise by tliein ‘‘hf^'Wiuks, 
of their calhng (i), and may giant certificates to pedlai8(A) and wugerr' 
chimney-sweepers (1) 


Vict 0 47), are an area within a six mile radius of Oharmc Cross (tbirt 
6 4, Metropolitan Streets Ait, 1S85 (48 &- 40 Viol e 18), « 2) lie 
may cause notices to be affixed to auy lamp post (Metropoldan Slreeta 
Act, 1867 (30 Ss 31 Vict c 134), s 22 , MetropohLiri J’ublic (’ninago Act, 
1869 (32 & 33 Viot c 116), s 14), oi to posts of the eleitiiu tramways 
of the London County Council by the London County Coiim il ( Tr imways 
and Improvements) Act, 009 (0 Ldw 7, c Ixxv ) h 60 Ilia povvers in 
legaid to street tiaffii and street ofteiioos ue not alteied by Iho Motiopolw 
Mauagomeiit Act, ISli (18 A- 10 Vict c 120), s 2t5 , see, generally, title 
Strept and A>rial Trvifk' 

(e) London Hackney Caniagoa Vet, 1850 (13 &. 14 Vict c 7), sa 1, 2, 
see London Hackney Carnage Act 1811 (1 A. 2 Will 4, c 22) , London 
Hockney Caiiiages Act, 1843 (0 & 7 ^ ict t 86), London IIa< kney Carnage 
Act, 1853 (16 (Sc 17 Vict c 33) , Metrojiolitan Strwda Act, 1867 (30 A 31 
Vict c 134), Metropolitan Public Carnage A(t, 1869 (32 & 33 Vict 
c 115) The licences for dnvoia of such (.images are granted by the* 
Commissioner (London Hackney (’.iniagi's Act 1841 (6 & 7 Vut c 86), 

8 8), and, for the carnages tlioinselves, bv the (ommmsionei or such 
othei person as the Home Secretary may direct (Metropolitan Carnage Act, 
1869 (32 & 33 Vict c 116), ss 0, 11) It is the Commissionei’s duty to 
msjject hackney and stage carnages and to give notice to the proprietor 
if he regards auy carnage as unfitit, and thereafter suspend tlie licence in 
regard to it (London Hackney Carnage Act, 1853 (16 & 17 I'let c 33), 
8 2) Propnetors withdrawing a licensed carnage from hire for nMre 
than two consecutive days or for more than two days m the week must 
give him ten days’ notice of theu mtcntion to do >• (London Hacknev 
Carnage (No 2) Act, 1853 (16 & 17 Vicl o 12 ;, s 16 Ho may 
make regulations with regard to standing for them (London Ha^/knev 
Carnages Act, 1850 (13 & 14 Vict o 7), s 4), and the regulations must 
bo advertised in the/jondon Ga^ilir, and topics exhibited at I he I'cnlral 
Police Office, and at t<ich of tlu mctiopoIit.in polite < tmils It is also tht^ 
Commis'aonei’s duty to ketp older at cab stamls, and In m.iv pay wagivt 
with the consent ol the Treasury to persons employed at cab stands for 
that purpose, and he mii‘«t direct the pai mt nt of watei rale for sut h jilat es 
(London Hockney Carnage Act, 1853 (16 & 17 Vnt t 33). as l2, 13) 
A table of distances wutlun the Mt tropohtan Polu e Hist nt t aigiit d by the 
Commissioner is cunclusivo oy idt nee m disputt s in n gird to fart s < alt ulatod 
by distance {ibid ,80), see also titip briiini ^xd Verivi TiiAHit 
(/) Thames Consorvanty Act, 1894 (57 & 58 Vict t clxxxvii ) 209 
(g) Ibtd, B 208, the terms may include payment ot the constables 
employed , and see title Waters and Watercodrsi-s 

(a) Metropolitan Maaket Att, 1867 (20 Sc 21 Vict c cxxxv ), s 18 
(») Metropolitan Streets Act. 1867 (30 Sc 31 Vict c 134), ss 19,20 , and 
see title Street and Aerial Traific 
{k) Pedlars Act, 1871 (34 & 35 Vict c 96), s 6 , and see title Markets 
AND PAIsa, Vol XX, p 508 „ , ^ j 

{1) dumney Sweepers Act, 1875(38 & 39 Vict c 70), ss 6,6,14, and W'O 
title Public Health anu Local Admimstkaxion. 
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Police 

He is tlie locril authority empoviered to grant orders exempting 
licensed viituallois from the duty of closing (w) and to grant 
occasional licences to the keepers of refreshment houses (n) 

He may aKo make regulations with the approval of the Home 
Secretary for the exercise of then calling by costermongers, street 
hawkers, and itinerant tradeis(o), he may prohibit scavenging in 
any streets lie may deem proper except betw'een certarn hours (p ), 
and ho may imikc regulations with regard to the muzzling of 
dogs (q) 

Advertisements may not be earned in the stieots either by a 
pel son or a vehicle without his consent (i) 

lie may intcn me to summon the ownei or occupiei of ground 
on which an unlawful fair is holdts), and he raav authoiise a 
Hiipciinlendcnt to enter unlicmsed thoaties (/), or jilaces used foi 
bear baiting oi other unlawful sjioitsta) or gaming houses(fe), and 
to take into custody the poisons found tlieie. 

He 18 the authonly einpoweied to older the ariest of persons 
uiuloi polite bujieivision, to piehiiibo the place at winch such 
jieisons fire to leport thenisdves, and to Older the search of 
jnemibeH ocmpicd or recently octiipii'd hy convietod poisons (t) 

His authority is loquned foi the institution of proceedings under 
the TiOnl’s Day Oliseivance Act(d) 

Jle 01 an AsHisLint Coninnssionor or a dishict superintendent 
has jiower lo si nth for and irispict explosives and to sei/e and 
detain siuli as aie liable to toiteituie (c) 


(w) Lit eiisiiig (('onsohil.iitoil) A< t 1010 (10 I'div 7 A- 1 Gto 4, o 21) 

I 05, uul see title Imoxh viiM. JnycoKs, Vol A\III,p 9.5 
(«) Vublu Houso (’losing Act 1804 (27 A 28 Vict c 04), »» 7 , and bco 
title iNioxit VUNO Lioi OKs, Vol XVIII , p 97 

(o) Hlvliopohtau MiictsAot Amendment Att, 1807 (11 32 Viet 

0 .5), H 1 , see Stimmas v Ilolhoni Tioaid of iro>A.s [IS'lJj 1 

B 012, /iee/)v St Mmifb, Aewinqlon, Veklrif, Austin v St Man/' 
^Vruinifton, \ eftlnj, |18')IJ2Q 11 521, (1 A , and see title Strcit and 
AI nr vL '1 KArnt 

(p) Mttiopolitun Sticols \et, 1867 (10 \ 31 \itt < 131) s 5 
(f/) IhiJ , n 18, ami see title Amm VI s Vol 1 p 400 

(r) Metiopolitan '^tiects Att 1807 (.10 A- 31 Vat t 134), s 9, bee 
London ILitkney ('.amigeAti, 18.53 (10 A 17 A it t t 31) u 16, Ftillon 
V Kilt)/ (188*1), -y T L K 325, .niil Poe title biMtr and Atnivi 

11 VI FIC 

\.) Metropolitan rolnc Act. 18,39 (2 A 3 Vitt c 47), s 39, »eo title 
AlARKCrs AND Fxirs Vol X, pj) IG. 51 

(t) Metiopolitm Police Act, 1839 (2 A 3 Vmt t 47), s 40, and see titli 
Theatrls and OruiR. Plvoe'? of E'tim vinmint 

io) Metropolitan Poluo Act, 1839 (2 A 3 5 ut o 47) s 47 
^ [h) Ihul , « 48 , see the toimina 4ct, 1.845 (8 A 9 y ret c 109), e 0 
tldnung House'. At t 18 >4 (17 A 18 Tict c 38), and see title (3 vming A' ’> 
W M.ntiNt, Vtd XV, p 2'il 

(e) PieMutiim ol CiimobAct ISTl (34 A' 35\i(t c 112), ss ,3, 8, li> 
20. see PievtiUiou of ('lime Act, 1879 (42 A 43 Vict o 55), » 2, and m 
title Ckimin VI JiVW a.nd PhOCLDUEE, Vol IX , pp 303, 414, 415 
(<i) Sundav (ibhci\atioa Prosecution Act, 1871 (34 & 36 Vict c 87) 
and see title Timf 

(•) Metiopohtan Polite Att, 1839 (2 A 3 Vret c 47), s 35 , Explosms 
Act, 1875 (38 A 39 Vict c 17), ss 73—75, 107 , and see title Explosives, 
Vol. XIV, pp 391, 393 



Part 11 —^MEXiioroLiTAN Police. 47B 

d55 The duties to be perfoimed h\ the Assistant Comraiasionerfl 9mr. 4. 
aiesuchaa may from time to time be dnected In the oidersnnd Th«C«a» 
legulations of the Coiumissionc'i, made Mitli the appio\al of the iniiaioaeri. 
Home Secretary, and they are peifmruod under the Oommissuniers putj^^ 
snpeiintendence and control ( / ) In the event of a vac.inev m the VsxmtRnt 
office of Com miss ion ei, oi of the Connnismonei’s illness oi aliHenee, 
one of the Assistant Cornmissioneis nnv b(‘ authoiistKl iMiimg 
under the hand and seal of the Homo Seeietury to act in the jilaco 
of the Commissionei (q) 

966 The following duties may be pel foi mod eillioi bylhe ('omniis- niitie«\^huh 
Bioner or by an Assistant Coniniissionei, namely, the appointiiient 

and sweaiing m of constables (/(), the app iintmont ol additional AmiBUni 
police (at the cost of the applicant) (i), the sweaiing in of nieiiilx is 
of the Foiee foi duty at tho Ho\al l^ilaces(/i'), and the siihpi'iision 
Ol dismissal of am man whom he thinks lemiss oi negligent in tho 
disthaige of, Ol who olluiwiso unht foi, his diitvt/) 

Si-Cl 5—(’oastuWch 

967 It IS (he duty of the Coniinin'iionei to apjioint and swem AjipDlntniuit, 
inaauffi'ient numboi of constables(i;i), who, when .ippoinled, aio 

subject to the legulitions and to tho Coinnnssionei s iiowei of 
suspension or dismissal («) Tlie\ have all the p iwois of (oiistables 
at common law in .iddition to tho-,c gi\en them In statuti- («) 

968 These piweis m ly he e\euised h\ tliini thioughiiiit tho iicnef 

MeliopoUtiin Police Dislnefc and also in the loiintios of Middlesex, of 

Suitey,lleitf(nd, Kssevand K‘lit (y>), 111 !> ukshiu'.ind Hiukingharn- ' 
shiie,and upon the rivei Tliimes at am piueadjoining thecouiitus 

of Middlesex, Suiiey, lh*iksliiie, iissex and Knit oi the City of 
London (q) 


if) M( tiopohtan Poli< c Act, ]S)0 (10 A, JO \ ict c J) h 6 
(q) Ibid , b 8 

(h) Ibid, f*,l. Metropolitan I’olicD A( (, 1820 (10 I 1, c tl), s 4 

(t) Metropolitan Police Ac t 18J0 (2 &. .1 Vi< t c 47) H Tliewnitci 

it qui>>ition of an upjihc lafc l<»r the* appojiitnicMil of .niililituial coiislalilts 
need not show iirfieiit ucacssily then ttn ( Kiea \ Frucc (1874), 10 l)\t li 
443) 

(A) Metropolitan Police Act, 1839 (2 A.. ) ^ at' < 47), » 7 A «tiii'-t.ible 
f’li sworn may act willnn the }»o\al Paluis md m any plicc within a 
1 idius of ten miles from them (ibid ) 

(/) Metropolitan Police Act, 1829 (10 Oio 4, c 44), s 'i , .lud set 
P oUl, po»f 

(m) Metropolitan Police Act, 1829 (10 (ic o 4, c 4t), s 4 fhcrmnihtr 
•it present serving is approximately ^0,000 

n) See the text, supra As to delneiy of mnfoim and ate outre merits on 
IC ignation or disnu-^sal, see p 701, pof.t 

(o) Metroxjohtan Police Act, 1829 (10 tic o 4, c 44), s 4, and see p 497, 
]mt As to exemption from seivice on juiies and flora tolls, sec p 500, 

, .1 

(p) Metropohtan Police Act, 1829 (10 Oeo 4, c 44), s 4 As to tho 
employment of metropolitan police iii dockyards and ruilitdiy sf ilions 
outside the Metropolis, sec p 467, ante 

(q) Metropolitan Police Act, 1839 (2 A 3 Vict c 47), s 6, s*o note («)» 

p 467, ante 
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m A sufficient number are required to attend the police courts 
and other cnrainal courts (r), and also the courts of revising bar- 
listers, within the Metropohtan Police District (#). 

960 Tt lb their exclusive duty to execute all summonses and 
Will rants issiud in any criminal pioceeding oi by anj magistrate 
within the Metiopolitan Police District (a) The constable to whom 
a summons oi warrant is directed oi delnered must, except in 
urgent cases, li.ind it to his bupeiinteudent(fe), who by mdorse- 
luent thereon aiipoints one or more constables to execute it (b) 

Warrants to compel tho appearance of any peison charged with 
an oftence befoie a metropolitan police magistrate may be executed 
outside tho Metropolitan Police Distiict without being locally 
iiidorsed^^) 

961 Memheisof the Metiopolitan Polite Foiceaie not allowed to 
tanvass at aiij pailuinientar v oi municipal election for any county 
or borough in any pait of which they aie autlioiised to act(d)* 

962 Pansh constables cannot be appointed in the Metropolitan 
I’olice Jhstiict (c), hut special constables may bo appointed and may 
act at any place within the District and m the City of Loudon (y) 

Sbci 6 —Metropolitan Pohte Fund 

963 The Metiopolitan Police Fund is recruited fiom three 
souiccs ( 1 ) a police iate(f7), ( 2 ) tin Kxcliequei coiiliibutum (/t), 
( 9 ) lims and fees iiuido payable to the police fuiid(r), buibyfai the 
gieatei paiL of the money is supplied by the fust two(^) 

964 The police lale is limited b\ st.ilule to lid in the £(l), 
and IS lex led on the full uiid fan annual \alue of all piopeity in the 

Jj) Metiopolitan Police Act, 1839 (2 & 3 Viet c 47), 8 11 
'In) (!ounty Voteis liegistiation Act, 18C5 (28 29 Vut c 36), 8 10, 

and sei title Eii ctions, Vol XII , p 222 

(и) Metropolitan Pobcc At t, 1839 (2 & 3 Vict c 47), 8 12 This does not 
apply exclusively m the cose of a suiuinoiis issuf d under the Custoras Acte 
(soe title Klvlnle), which mav be served by a tuRtoins ofhcci (Customs 
t'onsoinlation Act, 1876 (39 & 40 Vict c 36), s 227) As to the penalty 
lor neglect of duty, see p 601, pout 

(ft) Metropolitan Poluo Att, 1839 (2 A 3 Vict c 47), s 13 
({) Metropolitan Police Couits Act, 1839 (2 & 3 Vict c 71), s 17 , and 
see title MAOistKATis Vol XIX , pp .'>76, 670 

id) Metiopolitan Police Act, 1829 (10 Coo 4, t 44), s 18 Metropolitan 
Pohte Act, 1860(23& 24 Vict o 135), s 5 , see title EliaTIONS, Vol XII , 
p 539 and see p 408, ante 

(^) Pansh Constables Act, 1812 (6 A, 6 Vitt c 1091, s 21. 

(/) Ibid , Pohee Act, 1890 (53 A,V4 Vict c 45), a 28 
iq) See the text, infra 
in) bee p 475, poit 
(t) See p 476, pobt 

(к) The amount actually raised by rate now amounts to about 68 per 
cent of the total annual income of the fund 

(i) I'uder the Metropohtan Police Act, 1829 (10 Geo 4, c 44), s 23, the 
limit w as 8</ in the pound, but it was raised to 9d by the Pohee Rate Act, 
1868 (31 A, 32 Vict c 67), a 2, and to lid by the Metropohtan Police 
Act, 1912 (2 Creo 5, o 4) As to the procedure to be followed when the 
rate nrst exceeds lOd m £, see tbtd, a. 1 (b) 



Part II —Mrtropolitan TOucb. 

Metropolitan Police District (f ?0 In the county of London, the 
assesamenton which it is based is that provided under the Metropolis 
Valuation Act, 1869 (n). Elsewhere, it is that on which the county 
rate, if any, is based (o), and, wheie theie is no county rate, the 
assessment is one determined by agreement between tlie Receiver 
and the overseeis of the place, subject to arbitration by the Local 
Government Board (p) 

Property not subject to pooi rate is not exempt (7), and the rates 
accruing therefrom are collected b> peisons appointed foi the purjiose 
on the nomination of the Comiuissionei of Police (1 ) 

Where the property is subject to poor rate tho jiolico into is 
collected by the overseers of the i)oor(rt) Tho rates when collected 
are paid into the account of the Bank of England (fc) 

Although the amount of this late is limited, a special extra late 
may be imposed either to pay expenses consequent on a ii(jt(c) 01 
to make up a deficiency in tho Pension Fund {ti) 

965 The Exchequer contribution is jiaid annualh tliiougli tlio 
medium of the county councils whose aioa is either wliolh 01 partly 
within the Metropolitan Police District (cl The amount to ho paid 


(m) Mctropobtan Police Act, 1829 (10 (rco 4, c 44). r 23 

in) 32 & 33 Vict c 67, see title Haiis am> Rviinu 

( 0 ) Metropolitan Police Act, 1829 (10 Oeo 4, c 44), » 21 lo the 
valuation is to be added the aiiiouut of the annual \ aliic, on which tlic })oor 
late has been computed, of all new huildinKS which have bcooinc rateable 
lor the rehof of the poor Riiice the last valualion *u ted upon in asscKisinjj tho 
• ountv rate (Metropolitan Police Ait, 1897 (20 Ar 21 Vut c 64). s 11) 
This docs not apply inside the Metropolis itself (Valuation (Metropolis) Act, 
1869(32 & 33 Vicl c 67), R 77, f'ched \ ) I'he Coinuiihsioiu 1 or any 
person with an outer from him is entitled to ins])e(1 the county late of the 
county part of wdiioh is within tho Metiopolitau Police liistrut (Metro 
pohtan Police Att, 1829 (10 (5eo 4, c 44), s 28 , Metropolitan Ihilioo Act, 
1857 (20&21 Victe 64), s 11) 

(р) Police Act, 1890 (53 & 54 Viet ( 45), r 27 

iq) Metropolitan Police Act, 1829 (10 tlco 4, e 44), ss 30, 32, 
Metropohtan Pohee Act, 1839 (2 A, 3 Vict c 47), ft 2 An asscssiniut so 
made muHt bo publicly exhibited (Mitropohtan Polu ■ '•( t. 1829 (10 (leo 4 
e 44), s 31) An appeal avainst it may be made l»y j,n aRtpieve^ pai ty 
within twenty one days to the next court of quarter se-tsions, and lu sui ti 
case ten days’ notice to the Keeciver is reqimod At qu irter BcssioriH (he 
assessment may, if the court thinks fit, be altered so as to rtliive tbo 
appellant without altenng any other part of it ^tbtd , s 31), and sec titlo 
Rates and Rating 

(r) Metropolitan Police Act, 1829 (10 Goo 4, e 44), >1 32 The appoint¬ 
ment 18 by warrant under the hand of tin Commissioner 

(fl) Ibtd , s 25 Ihe overseers within tho Mf Iropohs aio the horouch 
councils (London Government Act, 1899 (02 A. 61 Vict c 14), s 11) As 
to these councils, see title Mftkopoli*', Vol XX , pp 402 et ncq 1 be 
overseers are obliged to permit the Receiver lo inspect the rates and to 
make such return as he requires at two days’ notice, and, in default, aio 
liable to a penalty of £10 (Metropolitan Pohoe Act, 1857 (20 A- 21 Viet 
c 64), B 14) 

(b) Metropolitan Pohee (Reoener) Act, 1861 (24 & 25 \jet < 124), s 7 

(с) Riot (Damages) Act, 1886 (49 & 60 Vict 0 38), s 5, and see p "lO?, 
post 

(d) Pohoe Act, 1890 (53 & 54 Vict 0 46), R 19 

{«) Local Government Act, 1888 (61 Sc 62 Viet e 41), » 24 (2) sec also 
ihtd , ■ 93, and as to the manner of payment, see p 483, pott As to the 
area of the Metropolitan Police District, see p, 466, ante 
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in each case i8 a sum annually certified by the Home Secietary to 
bear the f..inie pioportion to the sum lai&ed by rates as the amount 
of the Excluquei contribution bore to the sum raised by rate in the 
financial year 1887-1888 (/) 

In addition, further sums, deteimined by the Home Secretary 
with the ajiproviil of the Tieasuiy, may be paid into the Metro- 
])olitan rcilite Eund in lespect of seivices rendered by the 
Vitropolitan Police for irapeiuil and national pin poses (^) 

966 All fees lecoived and fines imposed in the metropolitan 
police courts (/«) oi those of Chatham and Sheeine8s(i) are pa}able 
to the Metrojiolitan Police Fund, except such as aie payable to the 
Ptnsion Fund(/).ind those which are specifically appiopriatcd to 
some other pin pose by the Act undei \i 1 ik 1 i tliey are received or 
imposed (A) Ollu i sums payable to the Fund aie fines for offences, 
otliei than those above excejited, against Iho Mefciopolitan Police 
Acts (/), iniiiosod hy any nntiopolitan poliie court («<), fines foi 

(f) Local (lOveinniflit Act, 1888 (51 & 52 Vict c 41), s 24 (2) (k) 
Oiigiiwilly the State paid out ot the Consolidated Fund the cost of tin 
'1 liariies Polu e and of the mounted police in the Metiopohtan Polieo Distru t 
(Metiopolitan Polite Act, 1830 (2 A 3 Vict c 47), s 6), but in 1854 tht 
t h irge was transfeired to the sums annually voted by Parliament (Pubhe 
Ktvdiue and ( onsohdalid Fund Chirgcs Act, 1854 (17 fir 18 Vict o 94), 
si) In 1868 the contnhution ot the State was fixed at one quartei ot 
the annual sum raised by lates (Poheo Kate Act, 1868 (il A 32 Viet 
< 07) a 2), hut in 1875 the limit was abolished and the propoition left 
undelennined (Polite (I xpenses) A(t 1875 (38 A 19 } itt t 48), s 2, now 
upialed) As to the t ileulation ot tlie amount when the police rate 
<\<eeds8d m the £, steMoliopohtan Police Act, 1912 (2 Ceo 5,e 4),s l(i) 

(«) Police Act, 1909 (9 Ldw 7, e 40). s 1 

(/() Metiopohtan Police Comts Act, 1839 (2 A 3 A lel < 71), ss 46, 47 
Metiopohtan Polite Com Is Act 1897 (60 A 01 \ ict t JO), s I A ictuin 
IS to bo made at the tunes leqiiirod by the Home Secretary (tbid , s 7 (2) ) 
3 lie provisions oi the Gaming At t, 1854 (17 A 18 Vict e 38) foi thepiv 
meiit ot pennltits to other purposes do not affect penalties lecoveitd 
ifi ,ler the Metropolitan Police Courts At t, 1839(2 A 3 Vict e 71) Orrm/v 
(1858), IE A E 276), see title (.AMi\G AM) Wag F ring, Vol XV, 
p JS9, note (/) 

(i) Metropolitan Police Comts Att, 1897 (60 A 61 \ict t 26), s 7 (1). 
as 'uuciuled by the Metropolitan Polite Comts Act, 1898 (61 A 02 Vict 
t 31) Aftei payment out of the Police Fund ot the salary of the Cltik 
<»l the Ptdito Oouit the surplus of the fines etc is payable to tht 
1 xehcciuer As to the Pension Fund, see p 477, jost 

{}) Tins includes the fines imposed upon drunken peisons or upon 
ttuistabies for iniseoiiduet, or upon peisons foi assaults on constables 
(Metiopohtan Police Courts Act, 1839 (2 A 3 Vict c 471, s 71), and fees 
tor the execution of summonses and wariaiiis {tbid , Police Act, 189i» 
(53 A 54 Viti c 45), ss 10. 23 (2) ) 

{k) The exception includes fines payable to a party aggiieved or to an 
informer (Metropolitan Police Courts Act. 1839 (2 A 3 \ ict c 71), 8 47), 
lines lecovered uivthr any Act relating to the customs or tratio or navigation 
luul sued for by customs officers (i5id , s 47), and fines recovered in am 
pioceedings under any Att lelatmg to the customs, excise, stamps, taxes, 
or post office {thid , s 50) 

(1) For these Atts, see note (p), p 469, ante 

(t») Metiopohtan Police Comts Act, 1839 (2 A3 \ ict c 71). s 47 This 
does not apply to penalties recovered before a court of summary juris 
diction other than a metropolitan police court {Pohoe (Pecetvfr) r Bell 
(1872), L R 7 Q B 433, but see MetropoUtan Police Act, 1829 (19 
(Jeo 4, c 44), 8 37) V - 



Part II—Metropolitvn Police 

offences relating to dog licences, iihen the prbc^dings are instituted 
by a member of the Metropolitan Police Foicetw), all such fees 
for the execution of summonses and warrants as are duected 
by the Home Secretary to be paid to the Fund instead of the 
Pension Fund (o) , and all sums foi licences issued in respect of 
hackney and stage carriages within the Metropolitan Police 
Distiict or the City of London (p) 

Sect 7 — Pension 2’'und 

967 The Pension Fund for the Metropolitan Police Foice does 
not differ from that established for other jiolice forces (c/), etoept 
that the amount of the Exchequei coiitiibution applicable to it is 
fixed at the annual sum of i;i50,0()0(») and ceitam fines and fees 
Hie made pajable to it (s) 

An appeal against a refusal or withdrawal of a ])onsion lies 
only to the quarter sessions for the county of London (n 

968 The Commissioner and Assistant Coniiuissionem of Police 
aie subject h) the genoial piovisions m regard to apjiroied 
service (li), and, except in so fai as the> aie iii leceipt of siilaries 
fiom a parhameiitai> source, to the giaieial provisions in regard 
to pensions (a), but thev aie entitled to li'ckon for pension purjHist'S 
<iny emoluments to which they may be entitled (?<) undoi the 
Metiopolitan Police Staff Superannuation Act, 1875 (r) 

969 The Home Secretary has powei to make a sufierannuation 
allowance to peisons other than constables empJoAcd umb'r Ibe 
Commissioner oi Receiver, whose snlaiv bas been paid ns pait of 
the expenses of the Metropolitan Police (d) and to the staff of the 
metropolitan police touit8(c) The allowance is to be made m 
ac(ordance with the pnncijdes applicable to the Civil Service, and 
for this purpose the Home Secictaiy has powei lo make legtilalions 
and from time to time to vary or levoko them ( i) 

(»i) Dog TjiccriLPB ‘V(t, IbST (JO A 31 \i(t ( 3). * ustonm and Inland 
llevenue Act, 1878 (11 &. 42 \icl c Ifl), s ‘21, see tit Ammaib, Vol I, 
Jip 40d, •404 

(o) Metropolitan Police t’ouits Act, 18J9 (2 & 3 \at c 71), b 4B, 
I’ohce Act. 1890 (6‘J & 54 Vat c 45), m 10, 2J(2) 

(p) Metropolitan Public Carnago Act, 1869 (32 A 33 \i(t < 115), 2, 

6 (1), and see title bJOSEr and AsuiAt, Tkafj ir 

\q) See p 609, jmt * 

(r) Local Taxation (rustoms and Exci«p), A(t, 1890 (51 & 51 Vat t 00), 
B 4 

(•) See note (y"), p 476, nnU 

u) Police Act, 1890 (5 J & i)4 Vict c 45), s J2 (J) 

(tt) Ibid, 8. 12 The <ertificate of appiovfd seivue of an AsHistant 
ComiiusBioner may be given by the Corqpiisaioner {thvl) 

(a) Ibtd In the case of the ComnuBsioncr and such of the Assistant 
rominissioners whose salary is payable from a i>arliainentary source (see 
note (o), p 467, ante), the rateable deductions from pav aie pajable to 
the Exchequer (Police Act, 1890 (53 & 64 Vict c 46) s 32 (0) ) 

(b) Ibtd , s 32 (5) 

(c) Metropolitan Police S*aff (Superannuation) Act, 1875 (J8 & 39 
Vict. c 28) 

d) Ibtd , B 1, Sched 

e) Metropolitan Police Courts Act, 1897 (60 A 61 Yict c 26), s 5 

/) Fohee Act, 1909 (9 Edw 7, c, 40), s 4, 
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Part III,—City of London Police. 

Sect 1 —Atea 

970 The City of London has always been treated as a separate 
entity, and the right of maintaining cml order within its precincts 
18 the exclusive privilege of the Lord Mayor, Aldermen, and Commons 
in Common Council assembled (</) It was expressly excluded from 
the area comprised in the Metropolitan Police District (ft), and a 
separate police force was established for it in 1839 (i). Its distinct 
existence for pohee purposes has been secured by statute on repeated 
occasions m more recent times (k). 

Sect 2 — Government. 

971 The force is under the management and control of a 
Commissioner appointed by the Common Council, with the approval 
of the Home Secretary {1), and consists of such sufficient number 
of ht and able men as the Common Council may from time to time 
direct (w) It is maintained entirely by the City (n) and is not 
subject to inspection by the Home Office inspector (o) A pohee com¬ 
mittee of the Common Council exists foi the purpose of exercising 
such powois in connection with the police as may be delegated to 
to it by the Common Council (p) 

972. The Coramissionei may be appointed a justice of the peace 
on the petition of the Court of Aldermen and the Common 
Council ('[), but his jurisdiction as such is subject to the same 
restiictions as that of the Commissioner of Metropolitan Police (r) 

He 18 sworn in before a judge of the High Comt (s), and takes 
special oath (a) in addition to those taken by a justice of the 
jjjuice (/>) 


(q) See stats (1736) 10 Geo 2. o 22, and (1768) 8 Geo 3, c 21 As to 
the Common Council, see title Meiropoum, Vol XX , pp 426 et seq 

(h) Metropolitan Police Act, 1830 (2 & 3 Vict c 47), s 2 

(t) City of Ijondon Poboe Act, 1839 (2 & 3 Vict o xciv ), 

(k) Sec City of London Traffic Regulation Act, 1863 (26 & 27 Viet 
c covi), Metropolitan Streets Act, 1867 (30 & 31 Viet c 134), Local 
Governiueut Act, 1888 (51 & 62 Viot c 41), s 03 , Police Act, 1890 (5J 

54 Vict c 46), B 39 

(l) City of Loudon Police Act, 1839 (2 & 3 Vict c xciv ), s 3 

(m) Ibtd , 8 0 

(n) lh%d 

,(«) County and Borough Police A/it, 1836 (19 & 20 Vict c 69), s 32 

(p) City of London Police Act, 1839 (2 & 3 Vict o xoiv ), s 56 
Jbta , B 6 

(r) As to these, see p 470, ante 

(s) City of London Police Act, 1839 (2 & 3 Vict o xoiv ), s 5 

(a) Ihtd The special oath is m the following terms —I, A B , <lo 
•wear that I will faithfully and honestiy according to the best of my skill 
and knowledge execute an the powers and duties of Commissioner of the 
City Poboe under and by virtue of ” (the above Act) 

(5) Ifnd, 8 6 As to these oaths, see Promissory Oaths Act, 186 S 
(^l 3r 33 Viot c 72), and title MAQ|8TRATgs, Vol XIX , pp 539, 549* 
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978 He appomtB the number of men dhected by the Common 
Council (c)^ and makes regulations for their management (d) He Ooeeni^ 
may suspend or dismiss any man \vhom he thinks remiss or meat * 
neghgent m the discharge of oi otheiTuse unfit for his duty, but 
must report such action from time to time to the Lord Major (if), of officer*. 

974 He has power to make regulations for the ordeiingof stieet Comiu»«- 
traffic during hours of public worship and on the occasum of pro- "• 
cessions, rejoicings, and illuminations (tf),and geneially to enforce 1’“*®™- 
the regulations in regard to traffic made by the Court of Aldermen y ) 

He has also similai pouers to those possessed by the Commissioner 
of Metropolitan Police for authoiisiug constables to entoi unlicensed 
theatres and gaming houses {g) 

976 In the absence or illness of the Commissionei, the officer of Tomfwrary 
the Force ne\t in authoiity may act in his place for such time as t^omnunwoiicr 
may be appointed by the Lord Mayoi and santtionod by the Home 
Secretary (h) 

Sect 8 —Spmal Poufiit 

976 The constables have all the pow'ors of a constable at common General 
law or by statute (t), and are sworn to act foi all places within the i^wor within 
City and Liberties of the City of London (h) 

They may anest idle persons who aie disturbing the peace, oi hpiciai 
whom they suspect of having committed oi intending to commit a of 
breach of the peace, oi whom they find between sunset and 8 a m 
lying or loiteiing in any highway, yard, oi place and not giving a 
satisfactory account of themselves (0, also persons connuitting 
certain specified stieet offences(»i) or throwing mud into the rivei 
Thames (w), and they have power to search and detain any vessel, 
lioat, cart or carnage on which they suspect the piesence of stolen 
jiroperty (o), and to kill dogs that aie mad or have been bitten by 
mad dogs (p) 


(c) City of London Police Act, 1839 (2 & 3 Vict c \ iv ), « 0 
(dj Ibid , B 14 

(e) Ibid , 83 20—22, and see title Strfit and Aeuivl Trahic 
{/) Metropolitan Streets Act, 18G7 (30 Ac 31 Vast c 134), s 3, and see 
p 470, ante see, however, the City of London (Street Traffic) Act, 190') 
(9 Edw 7, c Ixvu ), which gives to the C'ourt of Aldermen the right to make 
regulations under the above Act, altera the hourli during which cattle ni ly 
not be dnven through the streets (8 a ni to 8 p m ), and superwnii s t lie 
regulations in regard to itinerant tradirs, and set title biitiRr ami 
i\EKrAi« Traffic 

(</) City of London Police Act, 1839 (2 & 3 Vict c xciv ), ss 20—22 
i^ee p 472, ante , and see titles Gami>q and Wa&rking, Vol XV ,i) 291, 
Theatres anp Other Places of I',v*ektainment 
(A) City of London Pohe® Act, 1839 (2 & 3 Vict c xciv ), s 25 
(t) As to these, see p 497, pogt As to penalties for neglect of dutv 
and unauthorised possession oi uniform and accoutrements, see p COl, 
poet 

(k) City of London Police Act, 1839 (2 & 3 Vict c xciv ), s U. 

(l) 18 

(m) Ibid , B 35 

(n) Ibtd , B 45 

(o) Ibid , B 49 
ip) Ibid, B 4i 
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m. There is no power to appoint parish Constables in the City 
of London (q) , but special constables appointed either m the City 
or the Metropolitan Police District have authority to act as such 
thioughout either area (») 

978 The (Vmimissioner and all the ruembers of the Force are 
foi bidden to c<iiivas8 at any paihamentaiy or municipal election («), 
but they iii e not disentitled to vote (a) 

Sect 4 — Finance 

979 The treasurer of the City of London Police is the City 
Cham 1 h 1 lain (ii), whose accounts m lelatioii to the police are laid 
annually befoie Parliament (/) and before the Common Council (d) 

980 The Police Fund is supplied, as to a quarter of the sum 
requited, by payment out of the levenues of the City of London (/>), 
imd as to the lemaiiiing thiee quaiteis by a police late not exceeding 
Hi/ in the I and assessed in the several waids by the aldeiinan, oi 
Ins deputy, and the nia]oiity of the common councilmen of each 
w ai d {/) The police committee of the Common Council may rectify 
oi amend the iate(r/), but must repoit the fact to the ward 
autboiities, who may appeal against the alteration to the Court of 
Aldoimou(A) The decision of the latter is conclusive (i) 

981 Tlie Pension Fund of the City of Loudon Police is not 
governed by the statutos lelating to the pension funds of other police 
ioieea (A) It is maintained out of regular deductions from the pay 
of the constables, rateable deductions fioin their pay during sickness, 
lines imposed on constables, or foi assaults on constables, or on 
dniiikeii jieisons in a couit of summaiy jurisdiction in the City, 
and fioiii the pioceeds of tlie sale of police clotliing (/) The City 
t4'iiiubeilaiii IS the tieasiiiei (1) 


(q) Pimsli ronstablea Act,^1842 (6 & 6 Vret t 109), a 21 

(r) Police Act, 1890 (63 & 64 Vict c 46), e 28, and see p 474, ante 

(s) Citv of London Police Act, 1839 (2 & 3 Vict o \civ ), 8 8 

{ft) Police Disabilities Renioxal 4cts, 1887 (50 A 61 Vict c 9) and 180J 
(50 & 67 Vict c 6), see title Flections, Vol XII, p 311, and see 
pp 468, 474, ante 

(/>) City of London Police Act, 1839 (2 3 Vict c xciv ), s 91 

((.) Ibtd , 8 92 
(d) Ibid , a 93 
(f) Ihid , a 57 

if) Ibid B 68 The manner in which the rate is to be made and 
recavered IS set out m ’6td, 88 58—8^, see title Rates and Rating The 
expenses of the ward offlciais are payable out of the police rate (City of 
London Polioe Aet, 1839 (2 &, 3 Vict c xciv ), ss 82, 85) The Common 
Council and police coniiiiittoo have power to inspect the rate {Und , r 81) 
(p) Ihtd , 8 68 The police committee or the Common Council may 
remit rates on the ground of poverty or for any oth<» sufficient cause 
{Und . 8 77) 

(A) Ihtd , 8 69 
(») Jhid 

(A) Police 4ct, 1890 (53 & 64 Vict c 45). s 39 5 seep 609, pnet 
(J/ ‘ dy of London Police^Aot, 1839 (2 & 3 Vwt 0 xciv ), s 11 
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962 The Common Council or the police cohimittee may order the 
superannuation of any constable on the recommendation of the 
Commissioner, and may fix within prescribed limits the amount of 
ins superannuation allowance (»i) 

If a constable is retired fiom the force o^uig to dl^nbloluent 
consequent on the execution of his duties, the Common Council or 
police committee may a\iard him a superannuation ullowauce not 
exceeding the amount of his pay («) 
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983 Constables who have receded wounds or iniuues, oi «?1 kami spi'mi 
extraordinary diligence, oi mcuried unusual expenses m exoeutmg '^iiowuucci, 
the orders of the Commissioner in the arrest of offenders and in the 
preservation of the peace, may be awarded a special allowance bj 
ihe Court of Aldermen, but it must not exeood the amount 
recommended by the Commissioner (o) 


984 The police authority in the case of damage by not is tlio AiiihoiUy 
Common Council ( p), and application for coiiipeiiaatum is to he made 
to the town clerk of Loudon (q) Payments made as coinponaatmii liot 
.11 e made from the police late(r) 


985 Apart from the general piovisions foi mutual assistance Co oi>rittijon 
lictween police forces («), special provision is made for co-opoiation 
betw’een the City of London and the Metropolitan Police in case of I’olice 
emeigoncy (f) 


Part IV.—County Police. 


986 A police oiganisation for the counties tame into being in Pr^rii.pnunt 
1^39, when the powers of county justices to appoint specju! 

(.onstables were transfprmed and extended (a) 

The new organisation, which was originally permissive, was made 


polat fone. 


(m) Cily of Loudon Police Act, 1S30 (2 & 3 Vut c xciv ), h 12 
I lie amount awarded is graduated aoiordmg to the length of servue, 
but if the constable is under sixty years of age it is unlawful to make 
any allowance except upon the certificate of tiie Commissioner that ho 
IS incapacitated from further performance of his duty In no case is 
a constable entitled as of nght to any superannuation allowance {tbid ) 

(n) Ibid 

( 0 ) Ibid , s 13 „ , , , , 

(p) Riot (Damages) Act, 1880 {49 & 50 Viot c 38), Sched I , and see 
Pl» 607, 608, post 

(g) Home ()fflce Regulation, 30th Juno, 1894 

(r) Riot (Damages) Act, 1886 (49 & 90 Vict c 38), Sched I 

{$) See p 491, post 

(t) City of London Pohee Act, 1839 (2 & 3 Vict c xciv ), s 21 Ihe 
Home Secretary, at the request of the Lord Mayor, may authorise the 
employment of Metropolitan Pohee m the City, and the Lord Mayor, at 
the request of the Home Secretary, may authorise the employment of City 
pohee m the Metropohtan Police District In either case the constables 
whose semoes are lent have the powers of the constables of the area in 
which they are called upon to serve 

(o) (bounty Pohee Act, 1839 (2 & 3 Vict. c. 93), ss 1, 2, and see p 4'J2, 
post 

a,L —XXII, 
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compulsorY in all the dounties in 1856 (5), and there are now sixty 
county police forces m England and Wales (r). 

987 The aiea foi which the county police force acts is that which 
IB under the authority of the county council (d), but outlying parts 
of counties, which are not conveniently situated for supervision by 
the police of their own county, may, by agreement between the 
respective standing joint committees, be supervised by the police of 
an adjoining county (e), and boroughs which have no police force 
of their own rna\, by agreement between the county and borough 
councils, be placed under the supervision of the county police {j) 

988 When formed, the organisation was put under the control of 
the county justices at quarter sessions(</) and remained so until 
188*^1, when this part of the justices’ jurisdiction was transferred to the 
standing joint committee of the county council and of the justices 
at quarter sessions (/t) 

The standing joint committee now appoints the chief con¬ 
stable (0 and, with the approval of the Home Secretary, hxes 
the stiength of the police force, the number of suboidinato officers 
with tho gradations of rank, and the duties and pay attached to each 
lank (/i) 

The standing joint committee is the authority which provides 
jioliio stations and lock-up houses (/), and the standing joint 


(6) ('ounly and Borough Police Act, 1856 (19 & 20 Vict c 69), si Ihe 
pioviMoiiH ol the Pohie Act, 1890 (53 A- 54 Vict c 45), supersede those of 
all loiul At Is whore tho lattei aio coutiadictory to it (tbtd , s 31) 

(c) I’oluo lore 08 ha^o becu established for all of the hfly three countiis 
of hnglaiid and Wales except those of London and Middlesex, which arc 
wholly within tho Moliopofitvn Police District, see p 467, ante The 
(ountus of Yoik and Lincoln liave separate forces for each of their 
lespei ti\e iidmgs or diMsions , and the Isle of Ely (see tho County Police 
Vil, 1810(1 & 4\ict c 88), 8 34), the soke of Peteiborough (see the 

^iiirity and lloiough Police Act, 1856 (19 & 20 Vict c 69), 8 30), and 
tho Isle of Wight each maintain a sepaiate force 

(d) This docs not apply to tho counties of London and Middlesex, nor to 
hiK h p.uts of the counties of Hertfordshire, Essex, Kent, and Suney as an 
wit lull tho Mitio]>ohtan Police District, see p 467, a«/c Detached 
p nt'^ol counties were formerly placed uiidei the supervision of thepohceof 
the (oiinly III which they wrere physically situated (County Police Act, 183'J 
(2i*t 3 \ict c 93), 8 27 , County Pohee Act, 1840 (3 & 4 Vict c 88), s 2) 
lull (las piovision baa been rendered euperfliious m practice owing to the 
Tcaiiuiigement of county boundaiica made in puiwuance of the Local 
(jO\ eminent Act, 1888 (51 A 52 Vict c 41) , see thtd , ss 60—54 

(c) County Police Ac t, 1840 (3 A 4 Vict c 88), s 2 

(/) See p 400 post 

(g) County Police Act, 1839 (2 & 3 Vict c 93), s 2 

W Local Government Act 1888«,51 A 52 Vict c 41), ss 9,30, and see 
tilb-L cc\lGc>\>uument, Vol XIX, pp 348 «<-o , 370, Maoisiriti-h, 

Vol \lX,p 611 

(t) Coiinlv Pohc’o Act, 1839 (2 A 3 Vict c 93), s 4 More than one mar 
be appouitod, and one may be appointed to serve m more than one counti 
(ibid Counfv Police Act, 1867 (20 Vict c 2), s 2) Thus, Cumberland 
and WI •'tinoiel.uid Luethe same chief constable, as also have the three 
partf o( Liu< oln-inrc, ,uid the police of the soke of Peterborough are under 
the chief const ible of Northamptonshire 

(k) County Polite Act 1840 (3 & 4 Vict c 88), s 26 

(l) Pcity Sessions and Iidck up House Act, 1868 (31 A 32 Vict c 22), 
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eotumittees of adjoining counties, or the standing joint committee of Paw IT 
a county and the council of an adjoining borough having a sepanite CoontT 
commission of the peace, maj combine to jirovide such buildings on Police, 
their borders for their mutual convenience (m) - 

989 The rules for the government, pa}, clothipg, accoutroinentb, KuIm for 
and necessaries of the county police foices aie laid doi\n b> the 8«'erument. 
Home Secretaiy with a view to unifoimity, but the^ mav l>e 
modified by him, on the application of the standing joint com¬ 
mittee of any county, to meet the needs of that eouiitj (») 

990. At the discietion of the standing joint comimttee the OvvimonoT 
county maybe divided into police distncts, with a greafei oi smaller “"'nti into 
number of constables in each as the> think lit(o) Whei e this dn isum 
IS in force, the whole county is charged with the general expenses of 
the police, and the police themsehes aie available for general 
county woik , but the paiLicular distncts must p.iy for the salaiies 
and clothing of the police actually serving within them {]>) 

991 The cost of the county police force is defiaied out of Iht' f’ost of polico 
police account of the county fund {q) Tlioie is paid into that ai i omit 
annually by the count} council a sum eipial to half the cost of 
the pay and clothing of the police ), and the sum is iepa\able to 
the county council out of Exchequer coniiibiitions to tlie loial 
uuthoiities (s), subject to the certificate of the Horne Sixieliix as 
to the efhcionc} of the force (t) The leniainrloi of the sum loiimusl 
IS raised bv a police lato, whitli is levied by the county couiu il on 
the same basis as that for the county rate, ami collected by the 
county tieasurei fiom the guaidians of the jxioi {a} 


Local Government Act, 1888 (51 A 52 Viet c 41), s J, Polue 

Act, 1840 (.}& 4Viet c 88), a 12 

(m) Petty Sessiona and Lork up House Act, 1868 (31 A .12 Anti 22), 
Local Government Att, 1888 (.'ll & 52 A'ut < 41), a 3, ('oiinty Poluo 
\et, 1840 (3 & 4 Vict c 88), a 12, Lock up liouaea A(t, 1848 (11 A 12 
\ let 0 101), County and lloroupli Pole e Act 1856 (16 A 20 VrI t Cliff 
as 22, 23, and see title Local UovTRNMiNr, Vol XIX p ‘HO 

(n) County Police Art. 1839 (2 & 3 \ict o 93), 8 3. i - arc the Pole o 
Act, 1890 (53 & 64 Viit c 45), a 31 

(o) County Police Act, 1840 (3 A 4 Vut c 88). aa 27, 28 . Local (.overn. 
ment Act, 1888 (51 & 52 Vict c 41), a 9, Ife Local Oovernmini Ait, 
1888, Ex parte Leirestershire County Council and Standing Joint (Jornmittic 
of County of Leicester, [1891] 1 Q B 53 Police dwtricta may have (heir 
boundanea altered or united, as the standing joint coiiimittte mav trom 
tune to time think fit (County and Borough Poliee Act, 1856 (19 A 20 Viel 

t 69), 8 4, County and Borough Police Act, 1859 (22 A 23 Vut e 32), 
hi) A single palish may be coiistituted a pohc'O district (Wi parte 
Knowling (1860), 6 B A S 195) 

(p) County Police Act, 1840 (3 A 4 Vict c 88), a 28 

(q) Local Gov’crnment Art, 1888(51^62 Vict c 41), sa 24,68,andBeft 
title Local Governmfvt, Vol AIX ,p 363 The county tre iMirc r must 
maintain a separate police account (Countv Police Act, 1839 (2 A 3 Vict 

' 93), B 83), and carry to it all fees and fines which arc pajablo to the 
police Aa to the fees and other sums payable to the pension fund, see 
]) 514, post 

(r) Local Government Act, 1888 (61 A 52 Vict o 41), 8 24 (2) (i) 


(«) Ibid , 8 24 (2) ^ ^ ^ ^ 

(f) Ibid , 8 26 As to this certificate and the coneequencea it it is wltn. 

held, see p 617, post ^ 

(a) County Bates Aci» 1844 (7 ^8 \ict, c 33) Tho Tato ih a uuuoritt 
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d92. The chief constable is m command of the force and ii 
responsible for its general dispositions and government (b), subject 
to the 1 ules made % the Home Secretary (c) and the approval o! 
the standing joint committee (d) 

Tie appoints the subordinate officers and the rank and file with 
the approval of justices at petty sessions(e), but he may dismiss all 
or any of them at his pleasure (/) 

It IS Ins duty to make a monthly return to the clerk of the 
peace, based upon similar returns made to him by his superin¬ 
tendents, of the number and disposition of the men in his com¬ 
mand ( 9 ), and to make a quarterly repoit to the standing joint 
committee on such matters concerning the police as the standing 
joint committee may require (//) 

He must attend every court of general 01 quarter sessions (ft) and 
comply with the directions given him m regaid to the police to be 
present at assi/es (t), and must obey all lawful directions given to 
him, whethei by the standing joint committee, or by the justices at 
quartei sessions, 01 the county council (A.) 

He may not have any other profession or employment (1) 01 
canvass at parliamentary elections (w)» and is exempt fiom serving 
on a coroner’s or other jury (n) The statutory provisions relating 
to the superannuation and pension of constables apply to chief 
constables ( 0 ) 


Deputy cl 
constable. 
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993 With the appioval of the standing joint committee, the 
chief constable may upiioint one of his supeiintendents to act as 
lus deputy in the event of his incapacity, illness, or necessan 
absence from tlie county (/>) A deputy so appointed may act in 


rate subject to the existence of separate police distncta , see County Police 
Act, 1840 (3 & 4 Vict 0 88) s 28 and p 483, ante But the rate is not 
i^'acd in the Metropolitan Police Dutnot, or in detached parts of counties 
contributing to tho police late of another county, or m any niunicipvl 
hoiough (%bid, 8 3) As to the county rate gencr.a]ly, see titles Loc\l 
G oVBRNMliNT, Vol XIX , p 3.jl>, R4TT'S AND llAllNG 
(6) County Police Act, 1839 (2 & 3 Vict 0 93), s 6 

(c) Ih%d , see p 617, post 

(d) Ibvl , see Local Government Act, 1888 (51 & 62 Vict c 41), s 30 
(fl) County Police Act, 1839 (2 & 3 Viot c 93), s 6 

if) Ibvd He has also power to suspend a constable whom be think-* 
negligent or remiss, and to impose a fine up to the amount of a week « 
pay, or to degrade an offender to a lower rank (County and Borough 
Pohoe Act, 1869 (22 & 23 Vict 0 32). s 26) 

(a) County Police Act, 1840 (3 & 4 Vict c 88), ss 31, 32 
(ft) County Police Act, 1839 (2 & 3 Vict c 93), s 17 
( 1 ) Sheriffs Act, 1887 (50 & 61 \^ct 0 65), s 9 
(ft) County Police Act. 1839 (2 & 3 Vict c 93), s 17, County and 
Borough Police Act, 1856 (19 & 20 Viot c 69), s 7 , Local Government 
Aot, 1888 (61 & 62 Vict c 41). s 9 (2) 

(l) County Police Act, 1839 (2 & 3 Viot 0 93), s 10 

(m) Ibul, a 9, and see title Elections, Vol XII, p 311 llif 
penalty for disobedience to this provision is £20 

(») County Police Aet, 1839 (2 & 3 Vict o 93), s 10 

fo) Police Aot, 1890 (63 & 54 Vict 0 46), a 12 As to these, see pp 5' 9 

ip) (bounty PoUoe Act^ 1839 (2 & 3 Viet o. 93), t 7. 



pARr IV.—COUNtT PoLirSl 

I he event of a vacancy m the ofiice of chi^f constaoie owing to 
ileath or otherwise, but not for a longer period than throe months (g) 

994. Subordinate members of a conntv police foioe aie sworn in 
hi'fore a county justice (i), and are reqauod to make a declaiatiou 
IS to previous public employment (s) \Mule serving as constable 
I hey may not exercise an\ othei profeshiou or employment (ci\ and 
.ue exempt fiom Bermce on a coroner s or other juiy oi lu the 
military forces of the Cioivn (b) 

They have power to act throughout the area of the (ount> in 
which they serve, and m any adjouuug county(t) Tliev ha\e 
also powei to act m boroughs situated wholly or partly witlini the 
(imnty where they seive, and must olMt> the lawful commauds of 
justices e\ortising jurisdiction within any such borough(f/), hut 
tlK'> must not he lequired to act m an> horougli haMiig its oA\n 
police foice except in execution of the wan ants of the lountv 
] isticcs 01 hj thu oidei of then chief constable oi sup‘'unteiulent((). 


Part V.—Borough Police. 

995 The sjstem of police jn hoinughs was fonnei!> dependent 
upon the common law nght of the jnstus'S to a])point coiislahloH, 
Old u[K)ri the teinis of the chaiUi of each hoiough In tho 


iq) County Police Act, 1839 (2 & 3 Vie< c 9J), s 7 
(r) Ibid, a 8 Instead of taking an oa(h they may now tii.i1vO a 
i<<‘laration (Promissory Oaths Act, 1808 (31 &, J‘J Viet c 72), s 12), 
iL title Magistrates, VoI XIX , p 541 
(h) Police Act, 1890 (53 & 64 Vict c 4')). a 26, lied 11 As tu 
i‘ unities for neglect of duty and unlawful posseshi a of arms and 
II (outreraents, see p 601, post 

(rt) County Police Act, 1839 (2 &, 3 Vict c 93), 8 10 'Ihis proMsion 
I 'cs not prevent their acting as mspcctois of weights and measiius, i( 
I, pointed by the pioper county authorities (A' \ ,7au’M (1854), 11 A IJ 
10 ) 

lb) County Police Act, 1839 (2 & 3 Vict c 93), s 10 
(f) It'd, 9 8 The police of any of the border counties-Northumber- 
1 id, Cumberland, Berwick, Roxburgh, and Iiumfnes- lia\e power in any 
' those counties too\c*cute warrants of anest for an oilence comrnilled in 
he county which they serve (Police (bcoUaud) Act, 1857 (20 & 21 Vict 
‘ 11 ) 

(d) County and Borough Pohee Act, t866 (19 & 20 Vict c 69), s 6 

(e) County and Borough Police Act, 1869 (22 & 23 Viet o 32), s 2 The 
iiief constable or superintendent is giTcn power to order his constables to 
" t in such a borough m cases of smcial emergency when reqoiied to do so 
*v the watch committee (ibid ) The county police cannot, except in iho 

of fresh pursuit (see Indictable Offences Act, 1848 (II & 12 Vict c 42), 
10), execute a warrant in a borough whieh maintains a separate police 
' '« unless the warrant IS indorsed bv a borough justice (R v Oumplon 
'8S0), 5 Q B D 341, C C R), and sec tiths fRiMivii Lvw inu 
^kocedveb, VoL IX, P 308, Macijukatls, VoI XIX, p 504 
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Police 


Paut V 

Borough 

Police 


>tith w panic 
police lurcL 


organisation of the system was placed m the hands of the watch 
committee of the borough council of every municipal borough (/) 

This air.iugoraeiit, which was specially preserved when the couriU 
police system was established (</), is still maintained in the ease of 
those boroughs which have a sepaiate police force There are, how 
ever, many hoioughs which do not maintain one Thus, borough'^ 
with a popnl.ilion of less than 10,000 in the yeai 1881 whicli 
loimeily maintained a sipaiato police force were, in 1889, trans 
ft rred for police pui [loses to the county (/i), and boroughs mcoipoiated 
since 1882 have not the right to maintain a separate police fou* 
unless they contained a population of more than 20,000 at the date 
of the last (ensus taken before incoipoiation(i) Power has also 
bein given by statute foi the consolidation of county and borouglt 
jiolico foices (A), and this power has been taken advantage of in veiv 
many cases 

There remain, howevoi, 128 cases of boioughs which maintain a 
sopiirato police toiceCO 


if) Miimtipal Coiporations Act, 1835 (5 & G Will 4, c 76), s 7(1, 
now rfpo.alod and replaced by the Munnipal Coipoiations Act, 1882 (45 
46 Vn 1 ( 60) s 190 

(v) I'ounlv PoIko Act, 1839 (2 & 3 Viet c 93), e 24 

(A) Local (Jovirnment A< I, 1888 (51 & 52 Vict c 41), a 39 (1) 

(0 Miinu ip il (’oii)oralionrt A( t, 1882 (t.5 & 46 Vi( t c 60), s 215 
(A) Coiinly I’oJkc Act, 18Kl (3 & 4 Vict c 88), 8 14, County and 
Boumurli Poll! 0 Act 1856 (19 & 20 Vict c 69), a 6 But a separate polio 
foK o in a botough vulh a population of moie than 15,000 poisons at the Iasi 
< ensus ift not to bo suporsi dt d without the authority of the Home Seciotai, 


{ihid H 19) , uiid so, 
(1) Tlio following iit( 

Ashton uiuh i Ly no 
B icup 
B irnstaplo 
^{,uiow 
i(h 

Ih dloid 

Ml iwiok upon Tvuid 
B» 101 ley 
*l?nkonhe id 
•llnnuughuiu 
•LK< klmni 

* Blackpool 
♦Bolton 

♦! tootle 
Boston 

•Bournemouth 

•Bittdtord 

Blidgwator 

* Plight on 
•Itnstol 
•Bill nicy 

•Burton upon 'licit 
C vmbndge 
•('anti rbury 
•i ardilT 
CfirlisJe 
Cannaithen. 

•Chester 


fuitlnr, p 618, post 
1 lie boroughs maintaining 

Chesterfield 
Cliippirig Wycoinht 
( htlieroc 
( olcliestor 
Congleton 
•I’ovcntiy 
*] >( rby 
•Dev oh port 
111 wsbury 
J>oiu aster 
Dover 
Diiihnm 
•1 istboume 
•1 \eter 
Folkestone 
•(t.ateshead 
(ilossop 
( ranthvn 
(iiavesend 
•liiunsby (tlrent) 
thiildford 
•ITahfax 
Hartlepool 
•Hastings 
Hereford 
Hove 

•Huddersfield 
•Ifnsw icb 


separate police fort o - 
Kendal 

Kidderminster 
King’s Lynn 
•Kingston upon Hull 
Lancaster 
Leamington 
•Leeds 
•Lf icostcr 
•Lincoln 
•Li\ erpool 
Tamth 
Luton 
M letlesflt Id 
M lulstone 
•Ifanehcster 
’'I.irgate 
•Merthyr Tydfil 
•Middlesbrough 
Neath 
N ewark 

Newcastle under- 
Lyme 

•Newcastle upon-Tyn*' 
•Newport (Mon ) 

New Windsor 
•Northampton 
•Norwich 
•Nottingham 
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996. The area for which a borough police force acts is that 
covered by the borough itself, but boiough constables aie entitled, 
iind may be called upon, to act in any place m a county area williin 
seven miles of the borough (rw) 

997 The authority which controls tlie foiee is the vsatch com- 
iiuttee of the borough council (n), whicli has the povser of appoint¬ 
ment (o) and dismissal (p) of borough constables It may iinposo 
tines on, or reduce the rank of p/), oi suspend (/) a constable foi 
negligent perfoimaiKO of his duties, and inav, on the locoinnicnda- 
iion of the borough superintendent of police and with the appioval 
of the borough council, giant lew'aida foi moiitoiious coiidu(“t(A) 

998 The force is mniritained out of tho boiough fund (t) to 
Mhich the boiough late (n) and watch late, if any (/>), aio payable , 


♦Oldham 

♦Oxford 
Penzanie 
Peterborough 

♦Plymouth 

I’oole 

♦I’ortsinouth 

♦Piehlon 

[tamsgate 

♦ I’oadiug 
lleigule 

* Uo< hdale 
Pothestci 

•llothorham 
U yde 


Saint Alb ms 
♦‘fc'dint Helens 
•Sdlfonl 
Sdhshiiiy 
Sc 11 borough 
♦Sholheld 
Shrew sbiirv 
*^outhaml>1on 
’"''outhport 
■♦setuth Shu his 
Mah biulgt 
*sto( kport 
♦stoke upon 'I rent 
♦Mindeilaiid 
♦Sw lUboa 


Tivoi ton 
'1 1 m o 

'Funbndge Wells 
•'1 \ neinouth 
\V akolield 
*\\ dhall 
*W irringlon 
*\\ est Ilnrlh pool 
Weymouth 
*\\ igaii 
W nil heater 
♦Wolverhaiuplori 
•Won eslei 
*\ (irmouth ((5i<.if) 
•York 


'Flu boiougbs niAikul * aie eounty lioioiit;iiH '1 hem .no Hevmly five 
Ilf HU(h boroughs, but beven are not imlinhd m tins hs(, naincly, C lo^doii 
nul West Ham, which .uc m tho Metiopolif.in I’olue DiHlnct (sie p <107, 
iinie), and Huiy, Dudley, (iloucester, Srni thwick, and Wist Hiomwir]^ 
tho police forces of wJncIi aro ronsohd.itod with counly poluo forces 
Vs to consolul ition, see p 400, jwht 

(m) Municipal Porpoiations Act, 18S2 (45 4ft Viet c ><'), » 101 (.i) 

(«) Ibtd , ss 100—102 , t’ounly and Borough Police A< tr', 1856 (10 At 20 
Viet e 69), and 1859 (22 A-22 Vii t c 12) 9he wrateli ioiumiflie cou- 

Msts of the mayor and not moio than one third ol the nnintxis of tho 
borough council (Municipal (’oipoiations Ac^t, 1882 (45 & 46 Vict < 50), 
H 190 (I) ) It .acts by a ma)onty of those juiseiit, three* conslifutnig a 
<|uonira {tbtd , b 190 (2 ), and see title Loc\l Hovirnmi nt, Vol AIX , 
PP 311, 331) 

(o) Munici])dl Corporations Act, 1882 (45 & 46 Vict c 60), s 101 (1) 

(p) Ibid , 8 191 (4) 

Iq) County and Borough Police Act, 1859 (22 &- 23 Viit o 32), s 20 
The amount of the tine must not exceed one week’s pay Tho punishments 
are in addition to any others to which the* offending eonsiable may be 
liable {tbid ) 

(r) Jbtd This power may be oxercisod by any two justices haying 
jurisdiction m the borough (Municipal Corporations Act, 1882 (45 Ai 4(1 
Viet c 60), 8 191 (4)) 

(«) County and Borough Police Act, 1859 (22 &. 23 Viet c 32), s 21 

It) Municipal Oorpoiations Act, 1882 (4,5 Ac 46 Vict c 60), s IP), 
‘*ched V , Part II , and, as to the borough fund, see title Local (jOvj un- 
Ment, Vol XIX, p 319 

(o) Mununpal Corporations Act, 1882 (45 & 46 Vict e .50), s 144 

(ft) Municipal Corporations Act, 1882 (43 & 46 Vict c 50), ss 197 200, 
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but a sum equal to lialf the cost of the pay and clothins; of tb® 
force la repayable annually to the borough council out of tire 
Exchetiuer contiibution to the local authority, subject to the certifi¬ 
cate of the Home Secietaiy of the elhciency of the force (c) 

The tre<isuitr is the borough treasurer, by whom payments mav 
be made on account of expenses of the police subject to an order ot 
the borough couucil(dj The power to provrde polrce stations and 
lock-up houses n vested m the council of any borough having a 
separate comnii'.hion of tho peace (c) 

999 The legiikilions affecting the control and discipline of 
borough police foues aio commonly contained in special local Acts 
passed with tlini object, but an adoptive public Act(/) (lieieaftei 
lefeued to as “the adoptive A(t”), passed foi the puipose of 
s< curing unifoniiitv in such legulations, has been adopted by many 
boroughs and jjjcoipoiat< d in tin ii special Acts 

Under provisions of the adoptive Act the jieisoiis to whom 
authoiifcy IS given by the special Act liave powci to .xppoint and 
dismiss constables and a sujieniitendont constable (q\ to pay tin 
expenses of prosecutions, and to make such allowances and giai ' 
such wages (u salai les to the coiisiahles as thov may think fitCAi 
Tliey inu> also, it thev think it neie^sary, appl> foi the appoint 
imuit of additional constables l)V the chief constable of the c()unt\ 
111 w'huh the boiough is situated, and pav foi the cost of them(i) 

Tho poweis of coimtahhs appointed undoi the adojitive Act, or \ 
spi'Cial local Act incoipoiating it, may bo cxoitised in tho an i 
Imiited by the sjiocial Act and iii anyplace not inoio than five niil< b 
outside it (L) 

The iidopLuo Act contains numeious piOMsions relating to stieet 
nltonces, flies, phues of public lesoit, hackney carnages and public 
bathing winch, iiiespc'i tive of any local Act, are opeiative in evei v 
in ban distuct l/) 

1000 In addition to the duties placed upon the police by tin 
adoptive Act or any sjiecial local Act, theio is agoneial duty placid 


and see title Local (tovt kswcnt, Vol \TX . p 319 The amount of o 
18 hiuiUd to Hd lu tliu £1 per annum (Muiucipal Cuiporatioub Act, IS - 
(45 46 Viot 0 60), 8 197 (3), ami see title Kates and Rating) 

(c) Local Cto\ eminent Act, 1888 (61 & 62 Vict c 41), p 24 (2) (i), aii-l 
eoe p 617, povf 

(o) Mnnu'ipal Corporations Act, 1882 (45 A 46 Vict o 50), 8 14'* 

Sibed V and soo title Lot 4l Govjcunmi nt, V ol XIX , p 313 

(e) Petty Sessions ami Lock up House Act, 1868 (31 & 32 Viot o 2.i 

el As to joint look up houses, vsee pp 482, 483, ante 

(f) Town Police Clauses. Act, 1847 (10 A 11 Yut c 89) 

(q) Ibtd , 8 6 

(h) Ibtd , 8 9 

(i) Ibid ,8 7, see County Police Act, 1840 (3 & 4 Viot c 88), e 19, an i 
see p 401, pod 

(1) Towu Police Ckiisea Act, 1847 (10 A H Viot c 89), a 8 

[1) Ihtd, as 21—69, Public Health Act, 1876 (38 & 39 Viot c 5. 

8 171, and Bce titles Highways, Streets, and Bridges, Vol XVI, 
j»p 166, 167, Pi'BLic Health and Local Adkinjstration , Strbbt a'* ’ 
Asntal Trahic, and,)ieo p 502, post. 
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upon borough constables to peifoim all sncli^duties connected with PjuwT. 

the police m their respective boroughs as the watch committee may 

fiom time to time prescribe (n<) Poltee. 


In particular, the watch committee may employ constables who 
Lonsent to perform such seivice wholly or partially as firemen 

1001 The watch committee or boiongh police authouty are Retumti»to 
required to make quarterly retnins to the Home Sccietary of the tvruifttum# 
police regulations made by them (<>) 

1002 Borough constables aie sworn in on appointment iMifoio a s«*annK In 
justice having jurisdiction m the borough (p), and may lie lequiiod ‘>f <-onstablo« 
to make and sign a declaration as to then pievious benioo in a 

police force oi public employment {<j) 

1003 Boiough constables are disqualified fiom canvassing {//), hhctoui 
hilt not fiom voting, at a pailinmeiitaiy or municipal election in tlio 
uoustituency or boiough m which they serve(/») 


(m) County and Boiough Polue Act, 1856 (19 & 20 Wt o (>9), « 7 , 
lompare An^hews ■v Nott Bower, [1895] I Q B 888, 0 A , and 

]»p 497 et seq , jmt As to penalty for neglect of duty, and for uni iwful 
{)OBse88ion of unifoim 'ind accoulrcnienlft, see p 50l, po»t 

(n) Pohce Aet, 1893 (66 &, 67 Viet c 10), s 2 As (o the icgulalioim in 
legaid to the pensions of lonstables so employed, see p 514, tmt Fue 
jiohce inny bo employed in places wheie the 'J’own Poluo ('lausos At(, 
1847 (10 & 11 Viot c 89), is in force, outsidi (lie area of the boiough and 
111 such case the evjiciiaes iiuurrcd may be claimed and lecovercd iiom (lie 
owner of the piemibcs m wdiich the tire has happened In the e\iiit »l 
disagreement as to the amount due, oi to tiio propiu ty of Bonding tho tii< 
))ohce to the premises, the duisiou of the jiisliees ot tlie peaee h fin il 
(Town Pohce ClauBos Act, 1847 (10 A 11 ^ ict e 89), s 31) 

(o) Municipal Corpoiations Aet, 1882 (45 A 4(tVi(t o 50), s 102 Tin 

dates on whuh those are to be made me (liti Iwf .lanuary, tin 1st Apiil, 
(he 1st July, and the 1st October in < ich vear ^ 

(p) Muniripal Corporations Ait, 1882 (45 & 40 \ ict < 50), h 191 (!) 
f-ee Town Pohce Clauses Act, 1847 (10 A 11 \iot o S'*;,« 8 Thesm mug 
in now takes the form of a declaration to be made i a« eordam o with tin 
I’lomissory Oaths Aet 1868 (31 A 32 Vnt o. 72), s 12, and bn title 
Magistrates, VoI XIX , p 543 

(o) Pohce Act, 1890 (53 & 64 Vict c 45). a 26, hclied 11 

(a) County and Borough Polue Art, 1850 (19 & 20 Viet c 09), s 9 

(b) Police Disabilities Bemoval A( ts, 1887 jOO&OlVict e 9), and 1893 
(66 & 67 Vict c 6) Undei the first ol these Aits pioMsion i» made for 
eiiabUng constablu on duty to vote, see title lu lci ions, Vol XII , p 311. 
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Part VI.—Consolidation and Mutual 
Assistance of Police Forces. 

Skci 1 —(Jnusohdation oj County and Jioiouqh Foieest 

1004 Tho poluf' forces of any incorporated borough may be con 
sohdated with that of the county in which it is situated or which it 
adjoins, hy iniitnal agieementfc) between the borough council on 
tlie one hand and the standing joint committee of the count> 
coumil and county justices at quartei sossioiis on tho other(</) 
4'lio ii'solution foi consolidation does not re<jaiie moie than a bare 
majoiity in eithei case, and is efiective upon the evchangeof a duly 
♦ \t( nU‘d nieinorandum of agi cement (<) 

A boiough council which has sought to obtain such a consolida¬ 
tion iigiceniont without success may apph to tho Home Secietaiv 
who lias power to inquue into tho terms of the pioposed agreement 
and repoit thereon to tho Sovoioign in Council {J) The Soveieign in 
CoutKil may tbeioupon h\ the ttiins and conditions undei which 
lorisohdalion shall take jikue and the date as fiuni which it shall 
taK(» elToi t ( / ) 

1005 AVheie tho polue of a county and boiough have been con 
Bohdated, till entile force is uiidoi the lonliol of the (hief constable 
of theiouiitv (q), and while the watch committee of the boiough 
letains the light of appoinling boiough constables, m the absence of 
a piovisiou 111 the agreonieut giving it to llie chief constable, the 
chief constable has the sole right of dismissal (c/t AVheneverhe 
di'iinisses a horougli constable it is Ins duty to icpoit the fact, with 
s^s leasoiiH tin it, to the mayoi of the boiough. and any constable 
so disniissod IS disqualitied fiom nsippointnient by the watch 
committee without the chief constable s assent( 7 ) 

1006 A. consolid ationagicHunent which has been voluntarih 
concludod may he detcununed by siv. months notice in writing on 
eitlier bu\e{h), but the notice of discontinuance must have been 
cm lied by a thieo-fourtlis inajoiity of the side giving the notice (ik 


(c) Tounly Polue Act, 1840 (1 & 4 Vict c 88), s 14 

(d) 7/>td , see Local Govorument Act, 1888 (61 &, 62 Vict 0 41), 8 30 
(/•) ( ountv Police Act, 1840 (‘I Viot t 88), s 14 The memoranduu' 

must be signed on bclialf of the county by two or more members of tbc 
si Sliding joint committee and cininti isigned by the clerk of the jieace , ami 
miiflt be under fho common seal of the borough {tbtd ) 
if) County and Boiough Police Act 1856 {19 & 20 Vict 0 69),* 6 
(OJ County Police Act, 1840 (3 & 4 Viet c 88), b 15 
(ft) Ibtd ,8 14 Tho_notice, if given by the county, must be under the 
hand of one or more ’members of the standing joint committee and 
coutiieraigned by the clerk of the peace , if given oy the borough, it must 
be under the coiniuon seal of the borough {tbtd 1. 

(t) Ibid 
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Part VI —Consoudation ktc of Police Forces 

and the determination of the agreement mifbt recei\e the aafiiotion 
of the Home Secretary (A) 

^ 1007* Where the consolidation is in consequence of an Ordei in 
(ouncil, its terms may be vaiied fiom time to time, or it may be 
deteimined by a subsequent Older in Council (f) 

SbCT 2 of (>»(' Poluc P'otic hu i noth, I 

1008 Pov\er is given In statute to police aulhontu's to 
enable them, by agioemout, to gi\e assistance to one anoilici in 
emergencies (i«) 

Arrangements may be made foi the addition, to the foice loquii- 
mg aid, of such number of constables as ma> be agioed on belween 
the authouties(a) The agieemeiit mav he in mow of a paiLiculai 
emeigcncY oi it mav he a standing agreement, and it mai lie made 
withlefeience to lecmling oi uiifoieseon events oi othenviseas mav 
I'o thought expedientIt mav'contain siudi teims as aie thought 
expedient in legaid to the command, oxpcuisos and pensions of the 
idditional constaldes (/)) 

Huiing the time the agreement is in foue, the addition,il 
constables have all the poweis, duties and ])iivileg('s of the 
lonstables of the foice to wliioh the> aie adiUdt^/) 

Tlie police <iuthoiitv lecoiMiig tlio assiblamo is entith'd to 
ieeei\e an Kxdieqiiei contiihiitum equal to half the lost of the 
pay and clothing of the men whoso semces it enj()}s ) 

Part VII. -Special Constables: Additional 

Police. 

Si (r 1 — S'/a I laJ ("uuslaUi ^ 

1009 The aulhoiitu-s charged with the pi ci vat ion of the 
peace have always had the power of a]»pomtirig special fonstables 
to supplement the regulai peace ofliceis m on omeigehcv (a), 

(A) County and Korougli Police Act, 1856 (lU 20 \ ut • CSj,20 

(l) Jhid ,85 

(m) Police Act, 1890 (5*) A 54 Yu t c 4">), s 25tl), (5) The agiceuu nt 
may i»e made by one p«di(e authority wnh m vti il o(U( r police aulhoiitUM 
at once {ibul, b 25 (5)) Iho powt i to loiidudc hu< h an ugniiiKut. 
may be delegated by a polue authority to its chiif uflitoi of polut* by 
general or spwial order, and with or without any exception, rtatiictinn or 
'onditions (tbul, s 25 (3)) For *the mutual cooperation ot the 
Xletropohtan Police Force and the City of London Police, bio p 481, anlr 
As to agreements between county police authorities and boiougli poluo 
authontiep, »oc p 499, ante 

(n) Police Act, 1890 (.53 A 54 Vict i 45), s 25 (1) 

(0) Ibid , 8 26 (2) 

(p) Ibtd , 8 25 (4) 

(q) Jbul , B 25 (1) 

(/■) It on the Prosecution of Rotherham Corporation v eU Ruliiiq of 
Trorkshire County Council, 11895j I Q B 80.5, C A , and «»e p 481, avU 
(a) Compare Special CousUblea Act, 1 831 (1 A 2 Will 4, <’ 41), b 22, 
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POLICB 

At the present day the power may be exercised by any two or 
more l^iough oi county justices, upon the oath of any credili > 
witness that any tumult, not, or felony has occurred or ma\ 
reasonably bo apprehended in any place within their jurisdiction, if 
they are of ojiiuion that the regular peace o&oers are insufficient 
for the presen ation of the peace and the protection of life and 
piopeity (b) 

1010 The appoiutinent is made by pieeept m writing under the 
hands of the justices, iiho may appoint as many special constables 
as they think fit(f) Notice of the appointment and the reason-j 
for it must be sent to the Horae Secietaiy and the lord lieutenant 
of the county (c) 

lOU All ])oi 8 ons resident in tlie place oi neighbomhood of the 
place, ^lio are luible to be nominated as parnsli constables, au' 
eligible (f/) and compelled to sene (e), and pet sons who aie non- 
losident but willing to set ve may be appointed ( f) 

Whole appointment has alieady been made of the icadent peison-j 
who are eligible, those who are by law exempt may be appointed on 
the authority of the Home Secietaiy (<;) 

1012 In boioughs, two of the boiougb justices in Octobei of 
evei) year aie to ajipomt as maii\ as tiny think lit of the inhabi¬ 
tants who aio not legalh exempt to act as special const ibles (/n, 
but sueli iieihons aie only to act uj^on a waiiaut of one of the 


''{III 111 t*onst.il)los Alt, 1820 (1 (Jeo 4, c 37) (lepciled), Conct ibliM 
Lxpi'imon A( t, 1801 (41 (loo 3, ( 78) 

(b) Special C’onhtables Act, 1831 (1 .V 2 Will 4, c 41), b 1 , and sea 
litlo Mvgimraies, Vol \I \ . p 571 

(c) Spool il Ooustabloa Act, 1831 (1^2 Will 4, i 41), h 1 

(d) Jhid , BOO p 4()4, cinh 

^t«) Spotial roUBtiiblos Act, 1831 (1 & 2 Will 4 t 41), a 8, whi tilli. 
( uiminalLaw AM) PiiociDuer, Vol lA , p 187, nolo (f) On conviction 
bofoio two jiiHtKiB tlicj aio bablo to a fine of to lor refuBiug to seno 
(Special ( onstivblos Act, 1831 (1 & 2 WiU 4, c 41), e 8), but the proceed 
ingH niuBt be begun witlun two months (thid, s 15) The opimon wa^ 
oxpresacid in A" v ] %ncent (1839), 0 C & P 91, per Alderson, B , that 
the justices ought to cause them to bo indicted Voters at a parlia 
raontary election m any place are exempt from all habihty to serve aB 
special constables for that place during the period of the election unless 
tney consent so to sc'ive (Corrupt Practices Pievention Act, 1854 (17 & l^* 
Vut 0 102), s 8) 

(f) Special Constables Act, 183.5 (5 & 6 Vvill 4 o 43) 

tg) Special Constables Act, 1811 (1 A 2 W'lll 4, o 411, ss 2, 3 llif 
Home 8ecietary may act on the If presemafion ot two justices and ordit 
the appoiutmeut ot persons ordinalily exempted m the places named b' 
the jastioes Isuch poisons aie liable to serve for two months only Tli' 
Home Secrelarv has the fuithci power of directing the lord lieutenant tn 
have spiASiitl constabloB sworn throughout a whole county or any part »>, 
It, UTespectivc of whether auy petsons are ordmarily exempt or not i i 
such case the persons appointed are liable to serve tor three months 

(A) Mumcipil Corporations Act, 1882 (45 & 46 Vict o 60), s 196 (il 
and sec title MAGisiRATfis, Vol XIX, p 671 Tina does not supersedi 
the power ot borough justices to create special constables m an emergency 
vmdeir the Spepial Constables Act, 1831 (1 & 2 WiU 4, o 41) IB. y SvMon 
(1849), 13 Q fi 592}, see 491, anle. 
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borough jubticQs, in which such justice must recite that in his 
opinion the strength of the boiough police force is at the tune 
insufficient (t) 

1013 A declaration is lequiied to be made by special constables 
on their appointment (A), default in making which rendeis the 
offender liable to a penalty not exceeding £5 (1) 

1014 Except in the case of spoeial conshiblea appointed under 
the authority of the Home Secretaiy(m), the appointment subsists 
until it 18 discontinued oi suspended at a special sessions of justices 
held for that purpose (n) Notice of the discontinuance or subponwon 
must be sent to the Home Secretary and the lord heutenunt of the 
county (o) 

1015 Special constables have all the powers which, at common 
law'or by statute, an ordinary constable has in a county (p), and 
may act with the like powers in an adjoining county by the oider 
of the justices of the adjoining county (q) 

When appointed by a justice or justices exorcising juriwliction 
within the Metropolitan Police District or the City of London they 
may act for the whole of that dihtiict and the City of London as if 
it were a single county (/) 

1016 The justices having jmiisdiction m tlu* place foi wlmh 
special constables have been appointed may at a special seHmons to 
be held for the purpose («) ordei payment to he made to tlie Hjiocial 
constables fiom time to time of such reasonable allowances foi thoir 
trouble, loss of time, and expenses as they may think fit (0 The 


(t) Municipal Corporations Act, 1882 (45 & 40 Vnt c 50), s 1<10 (‘J), { I) 

\k) Special Constiiblc-s Act, 1831 tl &. 2 Will 4, c 41), s 1 , Pioimnsoi v 
Oaths Act, 1868 (31 &. 32 Vict c 72), s 8, Mniiinpal I'oipomtions l 

1882 (45 & 46 Vict c 50), h 19b (2) 1 he declaration of a Npccial 
stable IS as follows —"I A B do sivo.ir, that 1 will well and truly 
our Sovereign lord the King in thcotlioe of ^lecuU f onstablc for the paiish 

[or township] of- without fa\our or affection, i aln w or ill will, uiid 

that I wiU to the best of my power cause the pcac^ to bo kept ami pro 
served, and pievont all offences against the jiersoiis and properties of his 
Majesty’s subjects, and that wlule I coutmuo to bold the said otlh c I 
wm to the best of my skill and knowledge discharge all the duties thcieof 
faithfully aocordmg to law ’’ (Special Constables Act, 1831 (I & 2 Will 4, 
c 41), 8 1) 

(Z) Ibtd , 8 7 But proceedings to enforce this penalty must be begun 
within two months (tbtd, s 15) 

(m) See p 492, ant* 

(n) Special Constables Act, 1831 (1 & 2 Will 4, c 41), s 9 On such 
discontmuanee or other termination of their appointment special constables 
must deliver up every staff, weapon, and other article provided for their 
use to the person and' at the time which any justicA havmg jurisdiction in 
the place for which they were appomted to act, may direct (i6td , s 10) 

(o) Ibid , 8 6 

(p) Ibid , 8 6, see 2Z v Porfsr (1841), 9 C 4s P 778 

\q) Special Constablee Act, 1831 (1 & 2 Will 4, o 41), s 6, see Loudon 
County Council (General Powers) Act, 1910 (10 Edw 7 4f 1 Geo 5, 
o oxziz.). B. 44 _ 

(f) Police Act, 1890 (63 & 64 Vict o 46), s 28 

f«l Or at an adioomed meeting of special sessions (Special Constables 
AeVl831 (I& 2 W 1 II 4,0 41),s 14) „ , « « 

(I) Ibid ) 8 13 . see 13 v, Eamilton (1868), L B 3 Q B 718. 
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cost of tins pajment is chargeable to the county rate fund, or, in 
boroughs not contributing to the county rate, to the borough 
fund (a) 

Piovision IS made for the punishment of assaults on special 
constables in the execution of the duties of then office (b) 

SrcT 1—Constahlfi8 of Eailiiay and Other Companies 

1017 Special constables may be appointed in order to keep the 
peace at or neai lailioads, canals, and oihei public \voik8(c) 

1018 Where it appears on the e\ idence of three or more credible 
amLucssos that the appointment of special constables is occasioned 
by the liehavioiu, wbether actual oi apprehended, of the peisons 
employed on such works, the justices having jurisdiction m the 
area where such persons aie employed may make an order on the 
tioasiuci of the rall^\ay, canal, oi otliei company for the payment 
ot the sp(‘(ial constables’ exjionses (d), but the order must be 
made within one month of the appointment (d), and, after notice 
to and healing the peison on whom it is made(c), a copy of it 
must bo sent to the Homo Secietary for conhimation before it is 
binding on the company {/) 

'I'be payment to be allowed must not exceed 5<i a day foi each 
consUblo employed(/) \Mien such an older is made and con- 
liimed, payment must be made within three weeks, or in default 
the jiropeity of the company may be distrained on (q) 

1019 Special constables are commonly appointed for and at the 
leipiest of the railway companies for the purposes of restraining 
the commission of dimes upon their pieraises, whethei by their 
own employees oi by other persons It is a necessary pait of 
railway companies’ business to piotect the piopeity entiusted to 
lliom as common carriers oi otheiwise, and as such the employment 


(а) ^pcclal ConBtables Act, 1831 (1 & 2 Will 4, c 41), b 13 In 
borouglii the authonsed payment is 3$ 6d a day and such other allow 
niuis as oe ni ide hy older of the boiough t oun< il (Miinieipul Coipoialions 
Alt iSiSJ (45 & 46 \ ict c 60), s 196 (6), .^cheds IV , V (u ) ) As to the 
txjiensos of special constables whose appointment is occasioned by the 
touduet of people employed upon railway or other public woiks, see the 
text, t»i/ja 

(б) t'onMotioD of such an assault before two justices of the peace renders 
the utleiider liable to a fine not exceeding i20, or the offender may be 
prosiHuted in the same manner as one who commits an assault upon any 
othei constable in the execution of the duties ot his office (Special Con* 
slabltwi Act, 1831 (1 & 2 Will 4, c 4J), s 11) Summary proceedings for 
such an offence must be begun within two months {ibid ,8 15), and see 
p 49*1, post 

\d) Constables Act, 1838 (1 & 2 Vict c 80), s 1 

{*) li V Clmhire lAnes CommttUie {WZ),L R 8 Q B 344 
(/) Special Constables Act, 1838 (1 & 2 Vict c 80), s 1 The Home 
Secretarv has power to disallow or reduce the amount of the paymout 
allowed and the order theieupon only has force as modified (ibid . s 2) 

(d) Jbtd , s 3 

(h) luiwhert V (htui SagUtA Radwuy, [19091 2 KB 776, C A, per 
COitENB llAHPi, M R, at P '781 



495 


l^ART Vlt—S pecial Constables Additional PolioN* 


of special constables is within the scope of their incorporation (t). 
In practice, however, the appointment and dismissiil of spocial 
constables is commonly regulated by the special Acta passed for 
the several companies {L). 

The special constables aie, during tlie time of then service, tlio 
companies’ servants, and the companies aie responsible for the 
acts done by them vithin the scope of their authoiity {1) 

Apart fiom the provisions of any special Act, they ma) be clothed 
in uniform or not at the companies’ discretion (m) 

1020 Special constables are also appointed for keeping tlio peace 
on canals and navigable rivei8(n) 

The appomlinent is made by two justices of the peace in the 
county, and bj the watch committee in hoioughs, from the pci sens 
recommended to them for that puipose b> oi on behalf ot (he 
propnetoi of the canal or ri\ei (o) The same autlioiities have the 
pow'er of dismissal (p) 
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1021 The special constables so appointed foi canals and inoi s IWcrsof 
have all the oidinary powers of a constable (</) They nia\ not act 
within the Metropolitan Police Distiictd) oi, cxcojib within the 
actual limits of tbeir employer’s pieinises, in any boiough, but 
elsewheie they have power to act up to a distance of n quaitm of 
a mile fioui then oinplojer’s preuiisi's («) They have powci to 
aiiest offeridcis against tlie Canals (Oflemos) Act, 1H10((), without 


(«) Etlwards v Mulhind Eml (’o (1880), 6 Q B 1) 287, per I'm, J , 
at p 289, and sen (i(l< Railways and Canais 

(k) Thus, for instance, the emplovineni of sin'cial const aides on the 
Gieat Eastern Railway is regulated by the Great Last cm Railway 
(General Powers) Act, 1900 (63 A 64 Vut o cx ), » 60 

(l) Lambert V Gieat Fa item /iVn/uifiy, [1900J 2 K 1} 776, G A , hoo Goff 
V Greai Northern linil Vo (1861), 3 L & K 672, Edwaide v Mulhind 
Hail Co (1880), 6 Q 13 D 287, compare hahlern Vounfun Hod to v 
Broom (1851), 6 Exih 314, M alker v South Eastern Hnil Vo, BwrA'N 
Saine (1870), E R 6 0 P 640 Mahoney v Be by (1865), 4 V A, Y 
644 But companies are not hable for the a< ts of snt h « rvants outside the 
scope of their anthonty , compare Sievms v Midland Had Vo (1864), 10 
Exch 362, and see, generally, title Master and SEitvANr, 'Vol XX, 
pp 248 et seq , 261 

(m) Lambert v Great Eastern Railway, supra, per Cozens Hardy, M R . 
at p 782, compare Great Easttrn Railway (General Powtis) Ait, 1900 
(63 A 64 Viet c cx ), s 50 (5) 

(w) Canals (Offences) Act, 1840 (3 & 4 Vict c 60), s 1 They are required 
to render a declaration, in the form set out m tbtd, s 1, Hiinilar to that 
made by other special constables, see p 403, ante For neglect of duty 
they are hable on summary conviction before a magistrate to a hue of 
not more than £10, which may be deducted from their wages, or to one 
month’s imprisonment with or without hard labour (Canals (Oflciices) 
Act, 1840 (3 & 4 Vict c 60), s 4) As to summary convictions, see title 
Magistrates, Vol XIX , pp 689 et seq 

(o) Canals (Offences) Act, J840 (3 & 4 Viot c 60), si As to canal 
proprietors, see, generally, title Railways and Canals 
ip) Canals (Ounces) Act, 1840 (3 & 4 Vict c 60), s 2, on dismissfii 
snim constables are required to dehver np their accoutrements (ibui , s 6) { 
and see p 601, 7 >ost 

( 2 ) Canals (Offences) Act, 1840 (3 & 4 Vict c 60), aa 1, 10 
(r) See p 467, ob<« 

(») Canals (Offences) Act, 1840 (3 & 4 \ ict c 50), s I, 

3 & 4 Vmt o 60 
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a warrant and to detain carriers of stolen goods (a), and are 
protected against assaults and resistance to their authority (ft). 
They are paid such amount and at such time as their employers 
may think tit(c) 

1022 Special constables may also be appointed by two justices 
on the nomination of the authority (d) controlling a harbour, dock, or 
pier, and may be dismissed by them(f) The persons appointed 
have all the authority of constables w'lthin the limits of the harbour, 
dork, or pier, and for a distance of one mile from it (/) 

1023 Water bailiffs having the authoiity of constables may be 
appointed by boards of conseivators of fishery districts (y) 

1024 The Chancellor or Vice-Chancellor of the Universities of 
Oxfoid and Carabiidge have poiier to appoint special constables foi 
tbeir lespective universities (/i) 

1025 Additional constables may be appointed by the chief con¬ 
stable of any county, with the approval of the standing joint 
committee of the county council and of the justices of the county 
at quaitor sessions, on the ajiplication and at the expense of an\ 
person or persons who can show the necessity for them (i) These 
additional constables, though appointed to serve in a particular aiea, 
have all the poweis of other count\ constables, and are under the 
authority of the chief coiibtable, who, upon the application for that 
puiposo of the peibons who asked for their appointment, must 
discontinnn tb(*ii employment (A) 

(a) Canals (Offences) Act, 1840(3 & 4 Vict o 60), b 11 

{/») Jhid, B 6 The penalty, on Bummary con\iction before a magis¬ 
trate, is a line not exceeding ilO, or imprisonment for two months with or 
without haul labour As to summary convictions, see title Magistiiatfs, 
Vol XIX , pp 680 et »eq The special constables are also protected by 
the piovisions ot the Public Authoiities Protection Act, 1893 (66 & 67 
c 61), see title Public Autiiohitiiis ami Public Officers 
) Canals {t'fiences) Act, 1840 (3 & 4 Vict c 60), s 3 

(d) See, goneially, title Watfbs akd Watercourses 

(e) Harbours, Docks, and Piers Clauses Act, 1847 (10 & 11 Viot c 27), 
SB 79, 80 

(/) lh\d , B 79 

\g) Salmon Fishery Act, 1866 (28 & 20 Vict c 121), s 27 This is with 
out prejudice to the appointment of additional constables (tfad), and 
see toe text, tn/m See also title 'Fisheries, Vol XIV , pp 607, 609 

(ft) Universities Act, 1826 (6 Geo 4, c 97) The Chancellors or Vice- 
Chancellors may appoint as many men as they think fit The men so 
appointed are sworn in and receive a oertiQcate ot authonty entithng them 
to act for a specified time or while they retain their certificate Their 
authority is confined to the university and an area with a radius of four 
miles from it As to the Umversities of Oxford and Cambridge, see title 
Euucatioh, Yol XI, pp 94, 96 

(i) County Police Act, 1840 (3 & 4 Vict o 88), s 19 As to chief con¬ 
stables, see p 484, anU , and the powers of county constables, p 486, ante 
As to to© appointment of additional constables m the Metropohtan 
Pohoe Distnct, see p 473, ante 

(fc) County Pohco Act, 1840 (3 & 4 Vict o 88) Such additional 
oonatables are now appouitod in lieu of watohmen in pansbes which 
adopted and have contmued to avail toemselves of the Lighting and 
Watching Act, 1833 (3 & 4 Will 4, c 90) (Couuty Pohee Act, 1840 (3 4 

Yiot C SS),8 20) 
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Part VIII.—General Powers and Duties of 

Constables. 

1026. The Police Acts give to the nieiubcis of every police foice 
all the powers, puvileges, and diUit>8 which any coiihlable duly 
appointed has within liih coustablewick at common law oi by 
statute ( 1 ) 

The general duties of constables aio to preserve the King’s pi'aco, 
and with that object to keep watch and ward iii their scNeiil dih- 
tiictSj and to bung cimnnals to justice (w») 

1027 For the efhcient execution of these purposes they are given 
powers of arresting offenders under the wiiinint of a ju-slice ot the 
peace(n), and income cases without wiurant(o) They umy not, 
however, execute the wiiiinnt of a justice outside the Iniiit of tlui 
area for winch Ihev act, except in the case of fiesli pin suit, wlu'ii 


(l) Metropolitan Police Act, 1829 (10 Geo 4, o 41), s 4, County Polite 

Act, 1839 (2 3 Vict c 93), a 8 , City of London Police Act, 1819 (2& I 

Viot c xciv ), 8 9, Municipal Corpoiationa Act, 1882 (15 & 40 Vict c GO), 
8 191 (2) A coDStablewick la the area for which a constable la oinpowticd 
to act 

(m) 1 B1 Com , p 356 ''t.'itiito of Winchester, 1285 (13 Ldw I, o 6); 
Com Dig , tit Jushocs of Peace (II 79 ) 

(n) For the provisiona regulating the issue of such wairants, see Indict* 
able Offences Act, 1848 (11 At 12 Vict o 42), Summary .Turwdiction 
Act, 1848 (11 & 12 Vict c 43), titles Crimixai. Law and Pitociimiui-, 
Vol IX , pp 307 et seq , Magistrates, Vol XIX , pp 664, 696 As to 
warrants of arrest in various matters, see also titles Coroners, Vol Vllf , 
pp 266, 287 (arrest of coroner’s witnesses), Exir-iduion and Fdohivk 
Offenders, Vol XIV, p 422 (fugitive offenders), Oimjng ani»Wagi ii 
INC, Vol XV, p 291 (common gaming house) As to the power^ad 
customs officers, see title Revinul 

(o) As to the nght to arrest without warrant at c iirimon law, see title 
Criminal Law and Procedure, Vol IX , pp 296- 'no , and, under a 
variety of statutes, tind, pp 300, 301 Membera of the Metropohtaii, 
City, and borough pohee forces have power so to airest idle and disorderly 

E oiaona (Metropolitan Police Act, 1839 (2 & 3 \ict o 47), a 84, City of 
london Police Act, 1839 (2 & 3 Vict c xciv ), a 18 . Municipal Corpora¬ 
tions Act, 1882 (45 & 46 Viot c 60), a 193) • The same applies in the 
case of street offences in the Metropolitan Police District or the City of 
London, and in boroughs where the Town Police Clauses Act, 1847 (10 A 
11 Vict c. 89), has been adopted (Metropolitan Police Act, 1839 (2 & '1 
Viot c 47). 8 64 , City of London Police Act, 1839 (2 & 3 Vict c xciv ) 
s 36 , Town Police Clauses Act, 1847 (10 & 11 Viot o 89), s 28) As to 
constables’ power to arrest m certam circumstances without a warrant, 
see also titles Coptrioht and Literary Property, Vol VIII, p 171 
(pirated music), Ecclesiastical Law, Vol XI, p 664 (brawhng in 
church). Infants and Children, Vol XVII, p 168 (oflonees undfr 
the Children Act, 1908 (8 Edw 7, o 67), Metropolis, Vol XX , p 465 
(offences against Metropolis Management Acts), Open Spaces and 
Rbgbxation Grounds, VoL XXI, p. 696 (throwing rubbish into public 
garden, and compare tbid , p 683) As to a oonatable’a power of 
reoaptnre of an escaped prisoner, see title Criminal Law and Pro* 
CEOURE, Vol IX , p 509 
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PAbtVIII tKey may e\pcute it »at any place within seven miles of the 
General boundary ( 2>) 

Powers and Upon arrfst constables may, if necessary, handcuff a peison 
Duties of ijyhose deineanonr is violent or raises an apprehension of violence (a), 
CoDstapIes. seanh him and take away from him articles that are 

d.ingeinus or available as evidence of the offence with which he is 
chill ged Q>) 

Execution 1028 It 18 thiir duty to execute search warrants issued by a 
.f Hcarch justice of the pi'ace and directed to them (c), and in some cases they 
vairania have a light ot Biiucli without warrant (d) 


(p) Indictable Offenws Act, 1848 (11 & 12 Vict o 42), b 10, see title 
Criminal Lvw and Pkociduui, Vol IX, p 308 Ah to fiesh pursuit, 
ROC also %bxd , p 300 As to tlio powers of police in border oounues, 
8(0 noto ( c ), p 485, ante 

(a) V Court (1825), 4 B & C 606, me Leigh v Cole (1853), 8 
Cox, C C 329 A luiBoner who is handcuffed without a reasonable 
uecoBsitv for Biich a (ourse has a light of action for damages (R v Taylor 
(1895), 59 J P 393) 

(b) Lnqh V Cole, supra . Bessell v Wihon (1863), 20 L T (o s ) 233, 
<uei Lord Campuju, C J , see Dillon v O'Brien and Davis (1887), 20 
1j U Ir 300, and sie title CniMTNAi Law and PkoceduuI', Vol IX, 
p 607, note (tt), Biee v Jarvis (1885) 49 J P 264 As to information 


givfii to the polici by pdsons whom they have arrested, sei titlf« 
( MMINAI Law and Pkdci Duar, Vol IX , pp 394 <t sea , li \ Wtnkel 
(1911), 76 J P 191 As to lestitutiori of pioperly in the hands of the 
police. Bee titles MiGisiUArLS, Vol XIX, pp 677, 606, Pawns and 
Pi LDf 1 s, pp 217, 254, 255 ante 

(c) 'Iho (ommon luv\ light to issue a seaicli warrant is confined to cases 
of stohu piopirty, but the right is extend* d to a variety of other matters 
by statute A list of these is set out m title Ceiminai Law and Peocldurb 
\ ol I \ , p 310, to which lefeience gtiierally should bo inaile for the condi 
tions under which starch wanants aio to be issued and exeeutetl As to 
seaith w.iunnth in v uious mattirs, ste also titles Animals, Vol I, p 418 
(unlawful vnisdtioii), (.’lubs, Vol IV , 434, 136, 417 (offences m clubs), 
(’oriiiaiiT AND Lin laut Propi rtt, Vol VIII, p 171 (pirated music), 
li\';iosiVE3 Vol Xl\ , p 391 (offences with legard to explosives), 
I XIRADITION AND FUGIIIVL OfFENDHIS, Vol XIV, p 422 (fugltlTl 
oflendf is), FisiiERits, \ ol XIV , p 639 (offences with regard to salmon), 
IrAMlNO AND W AQLRING, Vol XV, p 291 (coTiimon gllUiing house) 
In FAN IS AND CiiiLDRFN, Vol XVII, p 168 (ofli iices under the Childien 
Act, 1908 (8 Pdw 7, o 67), iMOxiCAriNG Liquors, Vol XVII, p 120 
(oflfiioes with itgard to licensed premises), as to protection of a con 
stable in extcutiiig search warrant, see title Malicious Prosecution 
AM) Procidurf, Vol XIX , p 688, note (d) 

(d) (’onstables have power to search without a warrant persons coming 

from land and suspected of haxing been unlawfully in search of game 
(Poaching Prevention Act, 1862 (25 & 26 Viet c 114, see title Game 
V ol XV , pp 237, 238) A written order from a chief officer of police is 
sufficient authority to a constable to search for stolen property on premises 
o( cupied by persons convicted of fraud or dishonesty punishable by penal 
servitude or impiisonment, or occupied actually or within the previous 
t\MM\ e peisous convicted of receiving stolen property or narbour 

iiig thloxes (Frevention of Crimes Act. 1871 (34 & 35 Vxet c 112), s 16) 
In cases of emergency they have power to search for explosives with only 
A written ^ order from a superintendent of police (Extdosives Act, 1875 

title Explosives, Vol xfv.pp 361 «<«««) 
The Metropolitan and City of London pobce have power to stop and search 
hoars or eainagen for stolon goods (Metropolitan Police Act, 1839 (2 & 3 
« 47), « 66, City of Loudon Police Act, 1839 (2 3 Viot « xciv ), 
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r^RT VTII-Gfxlral Power*? and Ditties of Constables. 

1029 When money is paid to a confc!able m diecliaiffeof a 
penalty imposed by a couit of summiuy jurisdiction, it is lus duty 
to pay the money ovei to the clerk of the court of Buuuuaiy juus- 
diction (e), and, when it is paid to a constable in disehai <^e of a 
bum m respect of iihich a disticss waiiant has been issued, (ho 
constable is dispensed fiom the duly of further evetution of the 
a ail ant (/) 

1030 A warrant must be sti ictly executed, otheiwise the con¬ 
stable to whom It is directed is liable to an action (</) A con^tiililo 
acting in pursuance of a justico’s wairant is protected against acimu 
brought without a precedent demand to produce tho waiiimt foi 
perusal and copy, and a lefusal on his pait to pioduco it, oi bioiight 
without due notice, or biought in consecjuonce of any iiant of 
juiisdiction in the justice mIio signed the wairantt/i) 

Any action biought against a constable acting in exemlion of Ins 
dut^ must be bioiight within six calendar months of (he act com¬ 
plained of (i) 

1031 A constable in the execution of lub duty is entitled to U'leive 
aid from piivate poisons on occasions wheio tlieio is loasonahlo 
necessity for it (k) Persons refusing or neglecting to give aid aie 
liable to indictment at common law (/) 

1032 To assault, lesist, 01 ob'.liutta constable in tlm execution 


R 49), when actinlly in transit (//«dbv V IVrks (IbCG), L It IQ H 441) 
and they have power, with a wiitten ordir from the ('ointnisKiotKi, to 
filter, unlicensed theatres gambling houses etf (Mftiopolitan Pulic< Act, 
1819 (2 & syict c 47), 88 40—48, (ity of London Polno Act, 18J9 
(2 & 3 Viot c xci\ ), 88 10—JJ) s(< pp 472, 479, 

(e) Summary Jurisdiction Aot 1848 (11 A 12 Vut c 4 I), s JJ 
{/) Jhid , 8s 28, 31 . and see title Disiinss. Vol XI . p 220 #• 

iq) Parton v Williams (IfeiO), J 11 A, Vld 330 ' xntir v ('uitdey 

(1827), 6 B & C 2J2 , Uoya v 2?wfc/t (1840), 1 Man (r 775, and W'c 
title Public Autuomiils and Public Oifickks 

(h) Constables Protection Act, 1750 (24 Geo 2, c 44), h 6 Tlio action 

must not b( biouglit for a spare of si\ days after the deinand ind com- 
pliauce with the deinand for piodiiftion of the wirranl 'Huh juovimoij, 
though originally applicable to paiisli coiistabh9 only, ih applicable now to 
evcry member of a police for<e 11 applies win n a coiiHlablo < xc( nles a 
distrc'88 warrmt which has been duly issind but tho cxnulioii ot wbn li ih 
‘'uspended without authoiily by the justuis v Lu>-omhf (1835), 

5 Nov &M (K b)330), 806 also title Ac nos, Vol I,p ‘20 As to the 
effect of acting under a warrant upon an udnrwimy rrirmii tl act, eg, 
murder, see title (’kimival Law and Pbociduki , Vol IX , p 574 

(i) Public Authorities Protection A^-t, 1893 (50 A' 57 Vict c 01), « 2, 
Rce titles Limitation of Actions, Vol XJX , p 176 , Public AuiuouiriLS 
AND PuBUC Officers 

(k) B V Brown (1841), Car &M 314 It is no deffiue that tbf Bingb 
aid of the person called upon would have been of no avail {tbid ) , and hc-e 
title Criminal Law and Procedure, Vol IX, pp 606, 607 

(l) B V Brown, supra, B v Sherloek. (1806), L 11 1 0 C II 20, 
and see title Criminal Law and Procedure, Vol IX , pp 600 , 507 
Persons going to the aid of tho police when called upon ar< yuotected 
*^ndo, tnorando, et ttdeundo [B v Phelpg (1841) Car A 180, per 
I'OLTMAN, J ) 
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of hia duty is an oflfdhce for which the offender may either be 
indicted ( 7 «) or tried summarily (n) 

1033 Metropolitan and county constables are exempt from service 
m the militia or on juries (o), and from payment of tolls (p). 

The publuation by a chief officer of pohoe of any matter issued 
by him for the information of the public is, m the absence of express 
malice, privileged {q) 

The duty of a constable to bring ciimmals to justice does not 
prevent him from receiving rewaids offered by pnvate persons for 
their apprehension (7) 

Provision has been made by statute for a weekly rest day for 
members of eveiy police forte («) 


(m) Ollonoo<} against the Person Act, 1861 (24 & 25 Vict c 100), s 3S, 
< onvictioQ under which renders the offender liable to impnsomnent with 
or without hard labour for a period not exceeding two years Under the 
Piovention of Ciiines Act, 1871 (34 & 35 Viot 0 112), s 12, the court mav 
in its discretion impeiso in the alternative a fine not exceeding £20, and, in 
dctault of payment, imprisonment, with or without hard labour, for a peiiod 
not cxooeaing six months, for an assault on a constable, and by the 
Prevention of Crimes Amendment Act, 1886 (48 & 49 Viot 0 76), s 2, ,i 
fine not exceeding £5, and, m default of payment, two months’ imprison 
ment, for lesisting 01 obstructing a constable in the execution of his duty , 
and see title Cuiminal Law and Pbo( fdukf, Vol IX , pp 606, 607 

(«) Under the Metropolitan PoUce Act, 1839 (2 & 3 Vict c 47), s 18, 
persons assaulting 01 resisting or inciting others to assault or resist a 
constable aio hable on conviction before a magistrate to a fine not exooi d 
ing £6, or impiisonmont for not more than one month The City ot 
London Police Act, 1839 (2 &, 3 Vict 0 xciv ), s 18, provides for a simil u 
punishment on conviction liefore a justice of the City A similar offence in 
relation to a borough constable rcndeia the offender liable to a fine not 
exceeding £6 (MunicipalCoiporatious Act, 1883 (45 & 46 Vict c 60), s 195), 
01 , where the Town Police Clauses Act, 1847 (10 & 11 Vict 0 89), is in 
foice, to a fine not exceedmg f6, or imprisonment aith or without haul 
labour lor not more than one month In the latter case the conviction 
nity be before one justice {thtd , s 20) A similar offence, m regard to a 
county < onstable or a special constable either m a county or norough, 
rendt rs the offender liable on conviction before the justice to a fine not 
exceeding £20 (Special Const-iblos Act, 1831 (1 & 2 WUl 4, c 41), s 11 , 
County Police Act, 1839 (2 & 3 Vict c 93), s 8) As to the scale 
of punishmimt then applicable, see the Summary Jurisdiction Act, 1879 
(42 4,43 Vict 0 49), 8 20, title Magistrates, Vol XIX , pp 698 et eeq, 
672—674 

( 0 ) County Police Act, 1839 (2 & 3 Vict 0 93), s 10, Junes Act, 1870 
(33 & 34 Vict c 77), 8 9, Sched , and see title Juries, Vol XVIII, 
pp 230, 231 

{r>) Melropohtan Police Act, 1839 ( 2 & 3 Vict c 47), s 10, Couutv 
Pol ice Act, 1840 (3 & 4 Vict c 88), s 1, see title Highways, Streets, 
ASD Bridges, Vol XVI, p 65 

(q) Law of Libel Amendment Act, 1S88 (51 4, 52 Vict c 64), s 4, see 
title LiBtr AND St \m>fr, Vol XV^lII . pp 097, 699 

it) Enghtnd v Datidion (1840), II Ad 4c El 860, Smtth v Moort 
(1846), 1C B 438, Xmlky Edlif {m2), 12C B (n 8 ) 740, butithw 
been eaid that such rewards are contrary to pubho polioy {Burt v Wake 
fiM Bank il878), 4 C P D 1, per Grove, J ,at p 6) As to whether the 
police them«el\ es or the jnerson giving them informatton are entitled to the 
reward BfeLanmsUrv TFalsA (1838), 4 M &W 16: Thateher y. England 
(1846), 3 C B 254, Burt v Wal-efield Bank, ewpra. 

• i») Pohoe (Weekly Best Day) Act, 1910 (10 Edw. 7 & I (Jeo 5, c 13) 
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1034 It 18 an offence for a constable in tny police force in viols* PAS* VIH. 

tion of Ins duty to do or fail to do -iny act (i), or to leaign oi absent OeiMpid 
himself from duty without eithei theiMitten consent of the chief Poweni^ 
officer of the police force or of the superintendent imdci \iUoiii he DotieiSf 
IS placed, or without having given to such superun officoi one CooatablMk 
calendar month’s notice of his intuition to losign (h) NVgiwtof 

<1uty or 

1035 It IS the duty of eveiyoonhl.ibleon resignation m (hsnnasal uniikvifui 

to delner uphisclothmg.accoutiemeuts, and theothei appoinliiieuta 
supplied to him as consUiblo, to the poison and at the tune .uul place ^ 

directed by the chiof officer or supermtondeut (i). Onussion to do dpiivo up 
BO 18 an offence 

propwtj 

1036 The uu.iulhoi ised po'-sc-isiun of polrco clothing and iiccoulro- DuimiiIioiim-.I 
nienta bv an} peison not able to account sali-ifiuloiilv foi it, oi tlie 

false pietence of being a constable, or tho unautliorisod u-.o of police j,roj,t'Uy. 
clothing or accoutiemeiits for tho piiipose of obtaining admisMim to 
a house oi othei place, oi for any olluii unlawful jmi pose, is uu 
offence (ic) 


Ihis Act romiiies atloimon hv t iftipdlioi* unthoiili but iL nut .nlupUd 
williin foul jears from July, I'llO, tumos automaUL ill> into opu ilnm 
at the expiration of th it p<nod (ibid ) 

U) County Police AH. 1839 (2 A; 3 Vict o 03). s 12. Alotropolitiui 
Police Act, 1839 (2 & 3 \ict < 47). 8 14 , t ily of fannloii Police Act. 18 l‘l 
(23i.3Vict c \(iv), 8 I.l I’mUr tliahc statuU >h tin* penalty is a fine mil 
cvcpodiuft £10, winch may be deducted fiuui the constalde’s pay, or, iii tbo 
discretion of the cum I, impnsoninent for a pniodotnot inon' than onu 
month, with or without hard lihoiii In the case ofboioiigh (OUHtabha 
the penalty is a tine iiol exceeding 40« , oi, in the disdetion of the <ouri, 
impiisoimient for not more than ten da\s or diainmsal from tho lonu 
(Municipal Coiporations Act, 1S82 (45 A 4(1 \i<t < .50), h U)t) Ihe 

oticnoe 18 in all i ises iiuiiishahle Biitninaiiiy, and la inespectixe of Im 
penalty of siispeiiaioii or dmiiinsil As to laifcnj oi ernlie//leineiit bv 
police ofliocis, m title Ciumin At Law am> Pkoci ... ol 1 \ , pprfel I, 


Comity Pohre Act, 18 )0 (2 & 3 Viot c 93), a 1 s ouiity and Burmit !i 
Pohee Act, 18o<> (22 A 23 Viot c 32). b 4 . M^troimh. »>• I 18 n 

(2 & 3 Vict 0 47) 8 In, Citv of London Police A< t, 1819 (2 A I \Ht 
c xoiv ) 8 17 Tho ollendei i8 liable on conviction to forfeit all arioais ot 
pay due to hun or to a penaltj not exceeding t'i In the case of coiiiitx oi 
borough police both forfeiture and penalty may be 

Borough Police Act, 1859 (22 & 23 \ict c 32), B 4) but see Jown 
pSice Clauses Act, 1847 (10 & II Vict c 80), 8 M whereby lu pbuis 
where that Act .ipplies the offender i» hao’c to foifeit ill iru ars of p i> >i 
to a penalty not excot ding £,*>. or, lu the dwiHion tht juslioes o 
unorisooment for not more than fouiiecn dajs (ibtu , s IJ) 

fv) County Police Act, 1839 (2 & 3 Vict t 93), a 14 a search warrant 
tor the discovery of such accoutio^nU a8 are 
issued by a justice (thid )), Town Police Oanscs Act, 1847 
c 89), 8 11 Metropolitan Police At t 1839 (2 A 1 \ let c 47), s 
'ibis proxision does not apply ui tho City of London, or in the cast of 
bor^hswheie thelown Police Clauses Act. 1847 (10 A U\.et e sn; 
has not been adopted or where theie is no similar piovision in the lot d 
Act The penalty m all oaaes where the provision apphes is impiisonm' ut 
with or without h ird labour for a period not exceeding one month • ^ 

M^chwaSntmaybcissuedftfitd.s 11) As to pawning police clot hmg, 

KAA titlp Pawi^A avd Pi,EiI)GB8i P 237> i i 

CoM^r ‘W9 (S 4, 3 V,rt c 93),. 13, lM.ol..,hl.a 
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1037. It 18 an offence’ for a licensed victualler to bribe or attempt 
to bribe a constable, or to supply him with liquor or refreshment 
when on duty, except by an order of a superior officer, or knowingly 
to haibour or enteitain any constable or to permit him to remain on 
his pi onuses except in the execution of his duty duiing any part of 
the time dunng winch the constable is on dutj (r) 

1038 Bpeeuil powers and duties are given to the police under a 
variety of statutes, such as those relating to aliens (?/), animals (c), 
the ainiy(a), bail(/>), betting and gaming (e), billiaid licences (d), 
biawlmg (r), Inead ( f ), brothels (c/), canals (/i), cattle (i), children (j). 


rolu 0 Act, 18 J9 &. 1 Vi< t c 47), » 17 , ( it^ oi London Police Act, 1830 
(2&.JVKt c iciv), 8 le . '1 01 V n Police Clauses Act, 1847 (ID 11 Vict 
< 80) The proMsion docs not apply in boioughs whore tho Town Police 
(Oauses Aet, 1847 (10 &, 11 Vict e 89), has not been adopted or where there 
IB no BimiUi ]iio\ision m the loeal Act Theoftondei is liable in every case 
wheie it does apply to a penalty not exceeding £10, m addition to any 
other punishment to winch ho may be liable (ibid , s 12) 

(r) LKensing ((.onsohdation) Ac t, 1010 (10 Fdw 7 & 1 Goo 6, e 24), 
B 78 Under this statute the penalty for a first offence is a sum not exceed 
mg ilO, for a subsequent oflenc o a sum not exceeding £20 See also Metro¬ 
politan Police Act, 1829 (10 (ieo 4, c 44), s 6, County Polico Act, 1839 
(2 A 3 Viet e 9.1), s 1(1 Under these statutes, which include the holdei of 
an “off licence,” (liooflender is liable to apcnalty not exceeding £6 Under 
the Iowa Police Ulauses Ac t, 1847 (10 A 11 \itt c 89), s 34, the penalty 
is a sum not exceeding 20/t , and see title Intoxicaiing Liciuons, 
Vol Will , pp 134, 137 As to biibcrv of and extoilion by the police 
RCMiorally, see title ( biminal Lxw ami Pboc idubs., Vol IX, pp 481, 
483, 484 

(V) Aliens Act, 1905 (5 1 dw 7, e 1)), see title Alii \s, Vol 1, 
p 125 

(s) See title Ammais, \ ol I , pp 398, 399, 400 et feq , 414, 415, 418, 
410, 422, 431 

V) Aimy Act (44 & 45 Vict c 58), see title Rolal Porcl® 

(b) Summaiy .Tunsdietion Act, 1879 (42 A 43 Vict c 49), s 42 , see title 
MaoI'-ibails, Vol XIX , p 60S, see also p 505, post 

(c) Stat (1541-2) 33 Hen 8, c 9 , Gaming Act, 1802 (42 Geo 3,c 119), 
Gaming Act, 1846 (8 & 9 Vict c 109), Betting Act, 1853 (16 & 17 Vict 
c 119) Gaining Iloiises Act, 1854 (17 A 18 Vict c 38), Street Betting Act, 
191)6 (6 Ldw 7, c 43), see title Gaming and Uaglring, Vol XV, 
pp 281, 286, 291, 294 et seq , 303 

(d) (laming Act, 1845 (8 & 9 Vict c 109), see title Tiifaibes and 

OlllEB Pi ALLS OP LMFItrAlNMFNT 

(c) Peelesiastic'il C’ouits Jiuisdietion Aet, 1860 (23 A 24 Vict c 32), 
soe^ titles Bimi \l and ('rlmation, Vol III , p 422 , Eccli sia&iical Law, 
^ ol X1 , p 064 

(/) Uread (London) Aet, 1822 (3 G«'o 4 e c'vi) Bread Act, 1836(6 A 
7 Will 4 c 37), see title Foon ant? Drug^, Vol XV , p 48 

(V) Disordculy Houses Act, 1751 (25 Geo 2,c 36), Grunin al Law Amend 
mont Act. 1886 (48 A 49 Vict c 69), see title Criminal Law and 
PkOCEDURL, Vol IX , p 542, 543 

(A) Special Constables Act, 1838 (I A 2 Vict o 80), seep 494, ante, and 
title Raiiwats ami Canals 

(I) Town Police Clauses Act, 1847 (10 A II Vict c 89), Metropohtan 
Market \et, 1857 (20 A 21 Vict c cixxv ), Metropolitan Streets Act, 1867 
(30 A 31 Vict c 134), see title Street and Aerial Traffic 

(j) (hildren Act, 1908 (8 Edw 7, c 67), see title Infants and CniL* 
DRLN, Vul XVII, pp 161 , 168 et eeq , 173 et neq 
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chimney sweepers (*), clubs (i), coal (»<),• criramals (n). custom* 
and excise (o), disorderly persons (p), distress (9), (logs(r), diunk- 
.irds («), elections (t), explosives («), factories and shops («), fire (6), 
lfX)d and drugs (c), g&me (d), hawkers (<•), highways (/), house 
duty(<7), illegal spoit8(/i), innkeepers (i), intoxicating licjuors (yX 


(k) Chimney Sweepers Act, 1876 (38 39 Vict c 70). see title PoBilo 

Ubalth and Local Admin isrRAXioN 

(l) Licensing (Consolidation) Act, 1910 (10 Edw 7. A 1 Coo 6, c 24 ), 
see htle Clubs, Vol IV , pp 434, 436 

(m) Coal Duties (London) Act, 1831 (1 & 2 Will 4, 0 hwi), see titles 
Trade and Tr^df Ijnions , Weights and Measures 

(n) Penal Servitude Act. 1891 (54 A 68 Viot c 69). a 2 , Pioventiou of 
Climes Act, 1871 (34 A 35 Vict c 112), sa 3, 5. 6, 7, 8, 16 Provcntion of 
Crime Act, 1879 (42 A 41 VT(t c 65), a 2 , .Summary .luiiMhotiou Act, 
1979 (42 A 43 Vict c 49), a 10, ace title Ckimivai Law am> Pkoi i ourf, 
\ol IX . pp 303 , note(/) (power of arrest), 307 (breaking open doors to 
aircat), 414 (police Bupeivisjou), 415 (reporting bvconvict), I{ v Mitchell 
(1912), 28 T L R 4H4 , title Magisikai 1 ''<, Vol Xl\,p 510 

( 0 ) Stamp Duties Manageuunt Act, 1891 (54 A 55 \ ict c .18) . aee title 

RlVENUF 

ip) See title Stefft and Alriai Tkvfhc 

(fl) Distress for Rent Act, 1737(11 0CO 2, c 19), s 0, aeo title DlsruFsa, 
Vol XI, p 192 

(r) Dog Licences \ct, 1867 (30 A 31 Viet c 5) , Cuatoma and Inland 
Revenue Acts 1878 (41 A 42 Vict c 15), and 1879 (42 A 43 Vu 1 c 21) 
Mitropohtau Stiects Act, 1867 (10 A 31 Viet « 134) Doga Act, 1906 
(b Fdw 7, c 32), Metropoht,ui Police Act, 1839 (2 A 3 Vict i 47), a 61 , 
SCO titles Ammais, Vol I , pp 398 dMcq , (rVMi, Vol \V , pp 251, 254 

(s) Licensing Act, 1872 t3.5 A 16 Vut c 94) Lik using (Consolidation) 
Act, 1910 (10 fdw 7 A 1 (loo 5, c 24) , aeo title Imovk aping JactuORS, 
Vol XVm . pp 142, 141, 107 

(t) See title LiicriGNS, Vol XII pp 311, 489, 520, 527, 535, 5.37 


Drugs Aeta, 1875 (18 A 39 Vut e 63;. 1879 
1899 (62 A 61 V'lct c 61), see title PooD and 
13, 33, 14, 58 

XV. pp 216, 217 218, 256. 260 

31), aa 4, G , aeo title Markets 


note [d) 

(u) Explosives Act, 1875 (38 A 19 \ ut e 17), see title ExriosiVis, 

\ ol XIV , pp 174, 379 et seq , 191, 192, notes (r), Ic), 393, note (f) 

(o) r.utoryaiid Workslioj) Act, 1901 (1 1 dw 7, < 22), a 119, Shopa 
Ai t, lull (1 A 2 Leo 5, c 51), a 7 , ace title Pac louii S and .siidps, Vol 
AlV.p 629 • 

(6) Metropolitan Fire Brigade Act, 1865 (28 A 29 » u t c 90), aa 12, 22 , 
Public Health Acts Amcmclmcut Act, 1907 (7 Edw 7 6$), as 87, 88 , see 

titles MfTRoeoris, Vol XX, p 418 Public Hlaiih and Local 

A DMlNlSCRAriOV 

(c) Sale of Food and 
f 42 A 43 Vict c 30), and 
Drugs, Vol XV , pp 12, 

(d) See title Gaml, Vol 
(c' Hawkeia Act 1888 (51 A 52 Vict 

AND Fairs, Vol XX , pp 66,67 , « 

(/) Town Police Clauaoa Act, 1847 (10 A 11 Vict c 89), as 24, 28, 
MetropoUtan Police Act, 1839 (2 A 3 Vict c 47), a 64 Public Health 
Acta Amendment Act, 1907 (7 Edw 7, c 63). a 79 see titles IIighwats, 
Streets, and Bridges, Vol XVI«, pp 65, 121, Public Health and 
Local Administration , Street and Aerial 'Irahic 

(g) House Tax Act, 1801 (43 Geo 3, o 161), a 60, see tiUe Inhabited 
House Duty, Vol XVII, p 187 

{h) Town Pohco Clauses Act, 1847 <10 A 11 Vict c 89), s 30, Metro¬ 
politan Pohee Act, 1839 (2 A 3 Vict c 47), s 64, 

(t) Refreshment Houses Act, 1880 (23 A 24 Vict c 27), s 
Inns and Innklepeks, Vol XVII, p 312, Intos 
XVITT p 1 

( 1 ) .Npints Act 1880 (43 & 44 Vict e 24), a 153, Licenbiug(f cmaolul.v 
Uoui Act, 1910 (10 Ldw 7 A 1 Geo 6, o 24), as 10, 15, 22, 26, 27, 63, 


18 , see titlca 
Intoxicating Liciuons, Vol 
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"If ^ 

Pabt vi/I licences (k), lunatics { 1 % markets and fairs (to), merchandise 
General maria (n), motor cars (o), pawnbrokers (p), pedlars (5), petroleum (r). 
Powers and poaching («), post ofliceCO, prostitutes (a), public health (r), rail- 
Dntiesof way8(tt'), refieshment houses (a:), ships (^), small tenements (2), 
Const^les. offences sheet traffic (fe), Sunday obsoivance (c), tenants 

ab-iconding (fi), tlioaties and music halls {*’} 


62, 64, 80, 81, 82, Revenue (No 1) Act, 1864 (27 & 28 Vict c 18), 
8 6, see title Incoxicatino Liquors, Vol XVIII, pp 22, 39, 42, 98, 99, 
104, 120, 132, 142, 143, 146, 166 

(fc) Gun Licence Ait, 1870 (33 & 34 Vict c 67), 8 9, Game Licences 
Act, 1860 (2,1 & 24 Vict c 90) Under the Finance Act, 1908 (8 Edw 7, 
c 16), and Order m Council of lOlIi October, 1908, tlie county council mav 
employ the police to exercise such powers and duties as were formerly 
exercised under the Game Licences Act, 1860 (23 & 24 Vict c 90), by officers 
ol the Inland Revenue, see title Game, Vol XV , pp 247, 263 

(l) Lunacy Act, 1890 (53 & 64 Vict c 5), ss 13, 20, Lunacy Act. 1891 
(64 & 55 Vict c 65), 8 2 , see title Lunaiics and Persons OP Unsoum* 
Mind, Vol XIX , pp 506, 606, 606 

(m) Metropolitan Police Act, 1839 (2 & 3 Vict c 47), ss 38, 39 , see title 
Markets and FAins, Vol XX , pp 16, 19, note (g) 

(n) Merchandise Marks Act, 1887 (60 & 61 VicL c 28), s 12 , sec title 
'liiADE Marks, Tuadi Namis, and Designs 

( 0 ) Motor Oar Act, 1903 (3 Edw 7, 0 30), ss I, 3 , see title Street and 
A i rial Trai-uc 

(p) Pawnbrokers Act, 1872 (35 & 36 A ut c 93), ss 34, 36, 42 , see title 
Pawns and Pli dgis, pp 247, 218 250, nntt 

(q) Pedlars Act, 1871 (34 & 35 Vict c 96), ss 5, 8, 9, 15, 17, 19. see 
title Markets and Fairs, Vol X\ , pp 58, 69 

(r) Petroleum (Hawkeie) Act, 1881 (44 A 45 Vitt c 07), s 4 , see title 
PuBiic III \i ru AND Local 4DMTNrsrRATiON 

(p) Ni^ht Poaoliinp Act, 1828 (9 Geo 4, c 69). s 1, Poaching Pievention 
Alt, 1862 (25 & 20 Vict c 114), s 2 , see title C \sir, Vol XV , pp 230, 
237, 238 

(!) Post Office Act, 1908 (b Edw 7,c 48)8 07(2), see title PosiOi file, 
p 007, po‘<t 

(u) Town Police Clauses Att 1847 (10 A 11 A'ict c 89), s 28 Metro- 
polil/in Police Act, 1839 (2 A 3 Vict c 47), s 5t, tee titles Poor Law, 
Street and Aerial Thai 1 u 

(e) Public Health Act, 1876 (18 & 39 Vu t c 65), s 106, see title 
PuBLU Hkattu and Local Adminisiration 

(te) Cheap Tiains Act, 1883(16 & 47 Vict c 34), s 6 , Railway Regula 
tion Act 1842 (6 A 6 Vict a 65). a 17. sec title Railways and Canais 

(r) Refieshmcut Houses Act, 1800 (23 A 24 Vict c 27), ss 18, 41, sec 
title Intoxicaiing Liquors, Vol XVIII, pp 133, 142 

(y) Mctiopolitan Police Act, 1839 (2 & 3 Vict 0 47), ss 33—36, see 
titles Shipping and Navigation , AVaiprs vnd W atprcourars 

(z) Small Tenements Recovery Act, 1838 (1 & 2 \ ict c 74), see title 
LiNDLORD AND ItNANT, Vol XVIII , p 660 

(а) Town Police Clauses Act, 1847 (10 A 11 Vict c 89), s 28, Metio- 
politan Police Act, 1839 (2 & 3 Vict c 47), ss 54, 62 , see titles IIighwats, 

trbE3:8, AND Bridges, Yol XVI, pp, 65, 123 , Public Health and Local 
Administration , Striet and Aerial Traffic 

(б) Town Police Clauses Act, 1847 (10 A II Vict o 89) s 62 , see title 
PntEET AND Aerial Tntpric 

(«)^ Sunday Observance Prosecution Act, 1871 (34&36 Viot c 87), a 1, 
■ee titles Theatres and Other Places op Entertainment , Time 

(d) Metropolitan Poboe Act, 1839 (2 & 3 Vict o 47), s 67 { seetitlea 
Distress, Vol XI, p 192, Landlord and Tenant, Vol XVIII, pp 660. 
661 

(«) M''tro]>ohllin rohee A< t, 1839 (2 A 3 Vict o 47), s 46, see title 
ThEETKrs AND OiHi R Placrs^of Eniertainmemt, 
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1039 Much of the work of the prosecufton of crime is performed TIIL 
by the police at the expense of the local authonty ( f) CNoArail 

This IS done, in some inshiuces, in pursuance of a statutory Powers Hill 
obligation (jf), but it is piincipalh done in the exercise by them, Duties of 
on behalf of the public, of the light of any private jieisoii to Coi iatab leB. 
prosecute {//) , and theie aie tlierefoie ceitam classes of olienoes police 
in which it IS not open to them to pioceed (t) imwoeutions 

1040. No uniform Inciarchv of rank is established 1>\ statute Gradation* 
for the police forces of the countiy, but superintemlunta, inspottors, 
and sergeants of police aie commonly appointed 

The gradations of rank and the iiimibcr m each iniik is lived, m 
the case of boroughs by the watch (0iumittH0(/t), in the lase of 
counties by the standing joint committee with iho appioval ol tlio 
Home Seciotary (/), iii the case of the Metropolitan rolue b} the 
Commissioners with the approval of the Home Socretaiv (m), in the 
case of the City Poluo bv the CommissioiK'i of City Police with the 
appioval of the Home Seciefaiv and the Lo’d Mavor and 
Aldermen (n). 

1041 Hiipeuutondents and inspectois of jiolice nu\ admit to bail rowiTsof 
peiaons anested without wan ant wlio cannot be bi ought hefon a 
conit of buinmaiv junsdictioii within tweiity-fom liouis of the uiiu 
an6st(o) 111 places wlieio the adoptive Act (/d is m foice, 

(/) In under! iking tlin rospoiiHibilily (lie fu/ion of eaih police force w 
controlled by Us polno authoiuj, and the (Xteut lo wliieli (ho rcapon 
nbilUy is assumed couM'quonlJy varms ui ditrmnt iiolm anas with tin* 
vn w of Us duties t ikon l»y (lie pai(» nlnr audioiUv '1 Iio pru (ico w tins 
result of tho b.iliuco of public convnaenco which is ft It iinioasingly (n 
rc<iuu8 the application of con istciit piinctploH in Iho prosmuiun of 
offenders In Cio Me1ro])olis ,iiul some of (ho 1 iigi r boioughs (p (/, Uii 
iningham), llio T>ohce aulborUy imploys a Bolnitor for tin ov(Iiisi\< 
purpose of adiriMiig (he police and condneUng proMtutioiis Ah to tlu' 
authority for incuniiig Mich evpcnw h, mo IMunjcipnl ( uipoiatioiiH AH 
1882 (45 & 4b Vict c ,>0), s 140, Sthed V , Oonnty Police Act, ]8J}9»(2 A, 

3 Viot c 03), 8 18 

{q) See, for instance, Town Police ClauHCs Act, Is-l M0 & 11 Viot c 80). 
iis 9,15, Mctiopohtau Pohco Af t, 1830 (2 & 3 Viot c 47), s 6'» 

{h) Where, however, proceedings hivo already been taken by a pnvato 
prosecutor the court will giant audioiite to liini in i»refeieneo to thepolue 
(It V iimJu-U (1888), 10 Oov, C C 307) As to Iho powers of niivatn 
poisons to prosecute, bco title Crimikai Law.amu PiiOcEimim, Vol IX , 
p 293 

(») Thus, in a few cases, the ]iower of instituting proceedings is limited 
to certain pirsons or to poisons who h.ivo obtained tho consent of the 
Attorney Geneiil or olheis, sto titles Cuiminae Law antj Procfduri;. 

Vol IX, p 291, Education, Vol XII, pp 65 et »»(/ , PrvyNUL 

{k) Municipal Corporations Act, 1882 (45 & 46 Viot c 50), s 191 lii 
some cases the chief officer of pohae ui a borough has the title of supci. 
lutendent, seep 487, unte 

(l) County Police Act, 1840 (3 & 4 Vict c 88), s 26, sw* p 482, ante 

(m) Metiopohtan Pohoe Act, 1829 (10 (loo 4, e 44), s 5, seep 4 0, 

ante 

(i*) City of London Pohco Act, 1839 (2 & 3 Vict c iciv), s 14, mo 
p 479, anie 

(o) Summary Junsdiction Act, 1879 (42 & 43 Vict c 40) s 78, and 
see title Ckuosai, Law and Pbockoure, Vol IX , pp 306, »)7 

(p) I.e, Town Police Clauses Actf 1847 (10 & U Viot c. 89 ;, see p 488 t 
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superintendents or othei^ superior officers may admit to bail persons, 
arrested without warrant, who are charged with an offence, other 
than a felony, which may be tried summarily under that Act or a 
local Act, if they cannot conveniently be brought before a justice (q) 
Siiuilarlv, such officers in any police area may, and except in 
ceitain circuiiwtances must, admit to bail persons apparently under 
sixteen, and cli.iiged with any offence, if they cannot be brought 
before a couit ot summary jurisdiction foithwith, upon sufficient 
recognisances being entered into by the parent or guaidian(;j 
Constables in the Metropolitan Police District in charge of a 
station at night, or, in the City of London oi any municipal borough, 
at any time when a justice is not sitting, have similar powrers in the 
case of persons arrested without warrant and chaigod with offences 
which may ho tried summarily (?) 

Supeimteudents of police have certain special poweis of 
ontiy and search m "tho Metropolitan Police District and City of 
London (0, and also in the couiitiy geneially, uiidei a few public 
statutes (a) and local Acts Jhit apait from these, and from the fact 
that constables must give notice of then intention to lesign to the 
HU])ounloiulenLs, if any, under whom they aie placed(r), the 
distmcti\o ])ow(‘is given to the supeiior lanks of a police foico are 
the eieation not ot statute hut of the legulatioiis made for the 
p.utieiilai foice 

1042 Ai laiigoments for tlio disposition and inanagenu nt (>f tlie 
rank and file ot eaih police foice are made hj its chnf officer with 
tlie appun.il of the local police authoiiLv (//) The leijuisitenumhoi 
ot men is in this way deteimined and assigned to the seveial 
1)1 iiTKlies ot police W'oik 'J'lie distribution of such woik to 
oigainscHl dejiaitments vaiios in differ)ut police foices, but a 

(/jf) Town Polue Cknihoe \ot, 1847 (10 11 Vut c 80), s 17 

(rj'Cluldrcn Act, 1008 (8 Pnlw 7, o 07), b 04 As to the excepted 
eases, nml gcucially, soo (itlo Imams and t’liiLDKrv, Vol XVII, p 17() 
(«) Mtdiopolit in Polue Ac t, 1820 (10 (tco 4, e 44), s 0 Cily of London 
Police Aet, 1810 (2 A 3 Vut e xciv ), a 51 , Municipal Corpoiationa Act, 
1882 (45 ic 46 ^ let e 50), a 227 , feco bummary Jurisdiction Act, 1884 
(47 \ <8 Viet e 4:1). a 0 

(i) M(‘tiopolitan Police Act, 1839 (2 A 3 Vict c 47), aa 34, 35, .30 
40-48 , ('ity oi London Police Act, 1839 (2 & 3 Vict c xciv ), aa 30—32 , 
see ])p 472, 470, ante They are justified m dctainiufi: a prisoner brought 
in by a constable even though in fact the original arrest was iJlc*gal 
(BowdiUh V Fokhenj (1850), 19 L J (JK) 339), and aee Bowddeh v 
Bahhin (1850), 5 Exdi 378 (an action agaiU''t the constable who made 
the arrest lu the aame case) 

(tt). See Explosives Act, 1875 (38 &, 39 Vict c 17), s 73 
(*) Metropolitan Police Act 1830 (2 & 3 Vict c 47), s 15, City of 
Loiulyn Police \ct, 1819 (2 A 3 Vict c xciv ), a 17 , County Police Act, 
1831 (2 & 1 Vut c 031, a 13, County and Borough Police Aet, 1859 
(32 A. 23 A ict c 32), $4 

(y) The police aiithoiitics are, m the case of the Metropohtan Pohee, 
the Home bc'cretarv , of the City of London Police, the Common Council, 
of county police, the standing joint committee, of borough police, the 
watch committee (Police Act, 1890 (63 & 64 Vict c 45), s 33, Sohed III , 
The watch committee of boioughs is directly respouaible for the regala> 
tions for the mauinement of its police force (Municipal Corporations Act. 
1882 (45 A 46 Vict i 50). s l9l (3)), ^ » 
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separate department is maintained by mt%t forces for the special 
pui poses of detection of crimo and supervision of coti\ictod 
jiersons 

1043 Owing to the groatei vniioti and complovity of thoseiMces 
required from the Metropolitan Police Force, the sepuate oiganisa- 
tion of its depaitinents is nioio elahoiatel> earned out iindm tho 
control of tho Commissionoi and Assistant Commissioners at 
the central police ottice at ?sew S'*oUuid Yaid Tho othceis and 
constables trained in the work of spetial depaitinents of that otlKO 
may be, and fiequently aie, placed at the disposal of the loc.il polu(> 
authorities under the statutoiv poweis foi the mutual .issistanco ot 
one police force h) anothoi (,’) 


Part iX.- Damage by Riot. 

1044 It follows fiom tlio an< lent tlnoiy of tho lesponsiluhlv of 
each locognised uiia foi tho picscav.ition of the peace Milliin its 
hoideisfri) that, Ill Ihedeiitof daniagi* lo piopiiti ensuing fiom 
the iiotous asM luMagt' of laasons Mitliiii the aiea, such damagesliail 
be made good at the t\pens(' ot the inhilulanls ot tlio atoa(/)) 

Auagguoied p!llt^ may icaovei (omi»( nsation toi a hoiiBi', shop, 
or building whioh liasbieii iiijnn'd oi d(stiovid,oi foi pjopniv 
injuied, stolon, oi d'slio>ed by iiot(0 

For tins pmpose it is immalcaial m la Ihei the not has onuned in 
a public plaie or Mitliiii lunute gieuiius ((/), oi win tie i it is 
accompanied by a h'lonions ,ict (O, hut it is (ssential lliaWtho 
dibtiuhaiKi' should have* amounted Lo a not ' ) 


(«) rolico Act, 1890 (53 & 61 Vict c 4'i), s 21 , sec p 401, ante 
(a) See p 462, ante 

{b) Preamble to the Riot (Damages) Act, ISSO (10 A. 60 \ i< t c »s) 
The claim for compensation used toimr ily to ho ag unst liio hnmirt d soo 
stats (1827) 7 8 Ttco 4. c 31. and (1812) 2 Ai ) Will 4. < 72 both ol 

which arc now lepcalcd, and Drake v h'notitl, IJnil e \ HunLin (18S1), 7 
Q B D 201 

(c) Riot (Damages) Act, 1886 (40 Ac 70 Vict < 18), s 2 Dimagf done 
to a wreck, or to machinery or ongmes usfd in agriculture, manufatturc, 
mining or quarrying, is included {il^d , a 6) In the case of a church or 
chapel, tho claim inaj bo made by the chiiri hwardeus or persons having tlm 
management of, or the legal estate in, it, and, lu the case of a school, 
hospital, public mshtution or building, by tho person having the manage 
ment of, or the legal estate'm, it {ibid ,8 7) As to not generally, stc title 
Criminal Law and Procedure, VoI IX , pp 471 et »eq 

(d) Qunier't Metropolitan Police Dietnct (Eeeetver) {IHHS), 5i J P 240 
(c) Riot (Damages) Act, 1886 (49 Sc 50 Viet c 38) Pornuily this wa» 

an essential condition , see Eeid v Clarke (1798), 7 Term Re]> 496 , Oral e 
V PnottU Drake v Hankin, inpra 

(/) Field V Metropolitan Police {Receive}), [1907] 2 K B HoJ A rmt 
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1045 Tho conduct ot the party alleging injury is to be taken into 
account in fixing the amount of eompcnBation, and, in particular, 
the precautions taken by him in view of the not and his attitude m 
regard to it, v^hether as accessory to it or as having given provoca¬ 
tion to tho riotous persons, are nmtenal (</) 

Any amount received by him by way of insurance or otherwise to 
recoup him in wliolo oi in pirt foi tho loss sustained must be 
deducted fiom the amount payable to him under this piovision, and 
such deduction, if any, becomes payable to the person who has paid 
such insuiauce (/<) 

1046 The claim for compensation must be made to the pobco 
authority foi the aiea in which the damage was sustained (t), and 
must bo made in accoidance with tho Horae Office Eegulations (A). 
No costs are allowed to the claimant on making the claim (/) 


IS itself a imudorneanour at common law, and the peisons taking pait in it 
aie liable to punifihment, see title Criminal Law and Procjdurr, 
Vol IX , p 471 For the piirpoae of suppoi ting a civil claim to oompeu- 
sation there aie five essential conditions ot a not —(1) it must consist of at 
least three persons, (2) they must have a common purpose, (3) theie 
must bo exei ution or inception of tho common purpose , (4) there must be 
an lull nt to help one anotliei by force if necessary against any person who 
may oppose sue h execution , (5) there must be force or violence, not merely 
used in deniohsliing property, but displayed m such a manner as to alarm 
at least one peisoii of reasonable liiiiiness and coinage, see Field v 
Mdiopolilan Fohee(Iircni'er),H{)01\2K B 8 >3, and i oiiipare 72 v Funey 
{I b.1.1), 6 t’ P 81 (a not may exist whether the Iliot Vet is read or not), 
Jl V Ifvqhi8 (IHM), i C &P 373 , li v Vunninghame Gntham and Burns 
(1888), 1(5 Fox, C C 420 (tbno must be evidence of oombmod intention 
to use force), li v Langford (1812), Car & M 602 (at least one poison 
must bo teinfled) Although it takes three peisons to constitute a not, 
two peisons may be convicted of not with persons unknown (R v Beach 
and Moms (1009), 2 Or App Rep 180) 

((/) Riot (l)araages) Alt, 1886 (40 & 60 Vat o 38), s 2(1) Where the 
chiTmunt had advertised a race meeting which did not after all take place, 
and the eiowd had paid gate money, it was held that piovocatioii had been 
olleu'd {Giintei v Meiiopolitan Police (Reatver) (1888), 63 J P 

240) 

(h) Plot (Damages) Ait, 188G (40 & 50 V'lct o 38), s 2(2), and see 
tide Inshkanci , Vol XVII, p 618 

(r) Riot (Dam iges) Act, 1886 (40 & 60 Vict c 38), a 3(1) In the case 
ot county areas the police aiitlioiity is the standing joint committee , 
of boioiighs, tho boiongh conned of tho Metropolitan Police Diatnet, 
the Receiver, of tho City of London, tho Common Council The Tyne 
Im^irov'oment Cotmuissiutieis ate the authority foi the area prescribed in 
thiir special Acts {ibid , behed ) 

(k) ibid t 8 3(2) Tho existing Home Office Regulations, which there 18 

povvei to vary fiom time to time, were made on the JOth June, 1894 They 
mclmJe prov isions for tho cl mu to be made w ithiu a period of fourteen days 
ot the damage being sustained, which claim, howevei, may be made in a pro 
sen bed form showing specihed heads of damage , for a full description of 
lUe damage and tho evidence which the claimant proposes to offer, together 
with a statutory declaration by such witnesses as the police authority may 
BIKMjify, for separation of pioperty owned by the claimant from that of 
other persons in his possession , for the separate payment to the owners of 
property not belonging to the claimant. and for an undertaking by the 
claimant, if required, to return the money paid in lesiiect of stolen property 
if it IS erovered r r j 

(l) Home Office Regulatipas, 30th June, 1894, No 11, 
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1047. If the claim is duly made and the ulaimaiit is aggrieved by K 
a refusal on the part of the police authority to admit the claim D«]»a9« fey 
m whole or m part, he may appeal to the Home Secietary {m) If 
the claim is disallowed by the Home Secretary, the claimant has a Appeal to 
right of action against the police authority foi the suhjoct-matter Homo 
of his original claim and the amount named m it, but, if he fails to 
recover at all or recovers an amount less than that admitted hj the 
police authority, he must pay the costs of the action as between ‘-laim. 
solicitor and client (n). 

1048 Actions in respect of a claim for no more than ilOOmustbo I’nbimai 
brought in the county couit (o) 

1049 Claims admitted oi lecoioied by action aio payable out of SounuoC 

the police fund of the distiict (p) ua/meut. 


Part X. -Superannuation and Other 

Allowances. 

1050 Statiitoiy piovision exists foi estildiHliirig upon a inoie oi Oonpml 
less uniform basis the regulations airecting the suiu'iannuation and 
pensions of police othceis (q) 

Under this piovjsioii police ofticeis arc peimitfed to letiro ui 
ceitain piescnbeJ cncumstanceH and undei coitaiii jiiestuhed 
(onditions (a), but the length of notice i o<jiuro(l (A) and tlie late oi 


(m) Home Office ItegulatimiR, 10th June, 1804, Vo 2 •" 

(fi) Riot (Damages) A(t, J8S6 (40 A. 60 \ict o 58 s 4 (1) 

(o) Jbtd , B 4 (2) A county court m any jiart ol li pohci* aica may ho 
selected {ibid ) 

(p) Ibid ,8 6(1) Where a county and hoiougli pohoe foico aic con 
sohdated (see p 490. ante), the expense is appoitioneu by the lloineSeeie- 
tary m the absence of a pinviMon in Die agroeinent IntHtcu the county 
and borough authorities doahng with the matter (Riot (Damuges) Aot, 
1886 (49 & 60 Vict c 38), s 6 (3) ) 

iq) Pohee Act, 1890 (63 A 54 Vict c 46), Police (,Mipf lannuation) Aot, 
1906 (6 Edw 7, o 7) The^e provisioi's apply to every inunber of a 
pohee force other than the City of London Police Force, as to whnh see 
p 480, ante (Police Act, 1890 ( 53 & 54 Vict c 46), ss I, 39) Before the 
passing of the former of these Acts superannuation funds existed, the 
amount of which was raised by deductions from pay, and out of which the 
police authonty was empowered, but not obliged, to grunt pensions , see 
Metropolitan Pohee Act, 1839 (2 & 3 Vict c 47), ss 22, 23, County Police 
Aot, 1840 (3 & 4 Vict 0 88), ss 10, 11 Municipal Corporal ions Act, 1882 
(46 ii 46 Vict c 60), Sched V, Part II , compare R v MeiropoliUin 
Pftluse Dtetrict {Beertver) (1863), 4 B & S 693 Members of any police 
force, mcluding that of the City of London, are excludeil ftom tin pro¬ 
visions of the Workmen’s Compensation Act, 1908 (0 Fdw 7, c 68) 
{ibid , B 13), see title Master and Servant, Vol XX , p 166 

(а) Pohee Aot, 1890 (63 & 54 Vict c 45), s 1 

(б) This most not exceed four months, but the notice must be in writing 

(tiki) ® 
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pension allowed (r) vaiies within certain limits in the case oi 
different pelice forces (d) 

1051 A constable who has completed not less than twenty-five 
years’ appiovod service, and has reached the age, if any, prescribed by 
the local police authority by which he is employed, is entitled, after 
giving the proscrilied notice, to letire without a medical certificate 
and to receive a pension for life (c) 

(c) Police Act, 18‘to (53 & 64 Vict c 45), s J The maximum and 
minimum limita aie laid down in ibtd , Sched I , Part I (as regards 
ordinaiy pensions), and Part II (as regards special pensions etc ) The 
amount ot the pension is based upon the rate of pay received by the con¬ 
stable before retirement (ihtd , a 3, Sched I ), but for this purpose free 
board and lodging are not to be leckoned as part of liis pay {Ooodwm v 
Shefliold Oorpoxition, fl902] 1KB 029), nor is a separate allowance for 
special duties (L'pinrion v Ihdley, [1903] A (.' 281), and wbeio ho has been 
IHomoted in rank within three years of his death or retinment, the 
pension is calculated on the averagi' of Ins pay for these three years {ibid 
Police Act, 1891 (56 Ai 57 Viet c 10), a 6) "The pension of a constable 
who has been rcduci'd in i ink is < alculatod on the b-i^is of his rtduecd pay 
{ibtd , see Huff v Uome Sicrctnry (1896), 60 J P 34J) 

(d) The amounts and conditions may be fixed within the above limits 
by the loial police authority accoiding to its own fixed scale Where a 
police authority did not fix a scale before the 1st January, 1801, the scale 
might bo piesdibcd tor it by the Home Secrctaiy (Police Act, 1890 (63 dc 
54 Vut c 45), 8 3 (3)) 'I he local iiolice authoiity, in the case of the 
metropolitan police, is the Home Sei ir Inry , in the case of a county, the 
standing joint committee of the county council and justices at quarter 
sessions , in the case ol a boiuugli, the watch committee , and in the < ase 
of the 'Uno police, the lyuo Improvement Commissioners {ibid, 
Sched 111) 

(c) Jbid ,B 1(a) “Appiovi dsoiyice ” luenns service which, after possible 
doduelioiis arc made, is »< ititicd bj the polite authoiity to be diligent and 
faithiu) SCI vu e (tbid , s 4(1)), and see note (u), p 477, ante The possible 
deductions ait on the giouud of ait kness, misconduct, or neglect of duty 
(Police Act, 1890 (63 & 54 Vict c 45), s 4 (1)), but absence on the 
giound of militaiy scivite is not a reason for deduction {ibid , s 4 (5)) If 
a Ufduction is to be made, nolico of it must bo given as soon as may bo to 
the constable, who may appeal to the chief ofin ei against any act of another 
oflictr giving use to any ground foi deduction and thedecision of the chief 
offif ei 18 fin il except m the t ase of a borough, when it rc quires the approval 
ot the watch committee {ihid s 4 (3) ) Approv ed serv ice foi not less than 
two yeais in another polite forte, from vvhith a constable was removed 
with the sanchon of the chief officer of that forte, may be reckoned {tbtd , 
s 4 (4), see Police Superannuation Act, 1908 (8 Edw 7, o 5), ss 1, 2), 
but service m any force befoie the age of twenty one is not reckoned 
unless permitted by the legulations of the foioo from which the constable 
tlaunslns jieiision (Police Act, 1890 (53 As 54 Vict c 45), s 4 (1) ) 
Service of the State as a civil servant within the meaning of the Super¬ 
annuation Act, 1887 (50 & 61 Vict c 67), or as a member of a police force 
with » salary paid out of money piov ided by Pailianient, may be reckoned, 
three yeais of scrvno m ihe police h<^ing legardod as equivalent to four 
yeais of service as a civil servant, and, where the pension is payable 

S iaitly fiorn the police pension fund and partly from funds provided by 
'arliamcnt, the propoition to be allocated to each fund respectively is 
decided by the Treasuiy, having regard to the length of service and 
salary in each capacity (Police Act, 1890 (53 & 64 Vict o 45), s 14(3)) 

A mandamiih will issue, if necessary, to the Troaauiy to cornel them to 
determine^ the proportion {B v H M Treasury {Lords Oommtssionen), 
[1909] 2KB 183) Actual service in the Army or Navy reserve forces 
miw be reckoned for approved service (Pohee (SnpeiAnnuation) Act, 1906 
(6 Edw 7, c 7), B 4) As to the effect upon the right to a pension of 
temporary rank conforre d upon a member of a police force iUhle performing 
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1052 * A coDst&blo who hfts completed "fifteen yetirs’ approved 
service, and is incapacitated for the peiformance of his duty by 
infirmity of mind or body, is entitled on a medical ceitificate to 
retire and receive a pension for life(y) If he is so incapacitalod 
befoie completion of fifteen veais’ appioved service, ho is entitled on 
a medical certificate to retire and leceive such giatiut>, if uiij, as 
the local police authoiity may think him entitled to (</) 

If his incapacity, uhene\or it occuis, is due to an inpiiv inconed 
in the execution of his duty without his own default, he is entitled 
on a medical ceitificate to retiie and leccive a pension foi lifo(/<) 

1053 The widow of a constable who dies wdiile in a police foice 
from the effect of an injuiy leceived in the oveciition of Ins duty 
without his own default is entitled to a pension, and his childieii to 
allowances (t) If he dies from tho effects of such an lujuiy withm 
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other eervicoB, see Storey v Notiingham^hre Staiuhng Joint Committee 
(1908), 72 J P 31 The ctriificale of appio^od eir\ice must bognen be 
tho police ttuthoiity Tho duef olhocr ttui ccitify as to tho poimd ot 
scrcice, but uot as to character (Gaibuttv Dwhavi Joint ( ommittee, [190<J| 
A 0 291) Ah to duct ofh( CIS, see p olfy, poi>t iSiu h a peiiHiun is an ordi¬ 
nary pennon, hco Police (Superannuation) Act, 190tt (Ol'dw 7, o 7), s 8, 
aud hce the text, irfrn 

(/) Police Att, 1800 (63 «fc 54 Vict c 45), s 1 (b) Suoh a poiiBion i« an 
ordinary pension, and the medical ccitiiuato loquiiod as ovidoiue ot 
incapacity is that of some one or mote legally tiualillod medical piaetitioner 
or pra< titioucra selei ted by tho poluo authuiily {ihul , s 5 (])) 'J'Jie jfioJn e 
authoiity may yearly or othorwiso, until he icaclus the igo at which he 
would obtain lus periRion for bio as ot right (m<* p 510, avti), Hatish 
itself that tho constabh’s incapacity lor soivico contiiuKK, and if it, doc * 
not, may require bun to M'rve again (Police \cl, Is'tO (.'il \ 5t Vict 
c 45), B 6(4)), ) r, if Ihc incapuity becomes only paitiiil, may icdiiiehiH 
pension proportionately {ibid , s 5 (6)) A constubh so i< quiic'd to scrio 
again is entitled to do so in a tank os high and at a siilaiy as large .is ho 
formerly eiijojcd {ibid , 8 6 (5) ) A const iblewho ic fiiscH to be c\ uriuicd 
by the doctor selected by llic police authoiity is cliw iitilled from (htiiauig 
the full or partial pension to which he might othciw ha\t been ciititM 
{ibid, B 6 (7) ) In the decisicm ot uiattc.rH iclit ig to pensions for 
incapacity, tlicio h no ijipeal liom the decision of lli< iiolice authority 
except in the case of a boiougli constable, who may apjic.il to the boiougli 
council (ihtd , s 5(8)) A police authoiity may not older u constable to 
be re examined by a doctor for any piuposo oilier th in infcurn ition a« to 
hiB capacity (iJt Kituhanl, li v Leigh {Loid), [1807] 1 ii H 112, C A ) 

{g) Police Act, 1890 (53 & 54 Vict c 45), b 1 (c ), ami see note (d), 
p Slf', ante 

(A) PohceAct, 1800 (53 & 54 Vict c 4o), h I (d) llic police authority 
must satisfy itself by the evidence of its fidected doctor (1) that tho 
injury was leceived by the constable m the «xec uticm cjt his duly , (2) that 
It was not due to hia default, (3) that the iiihrmity is attnbulalile to Llio 
injury, also whether (1) the injury wan accidental or not, and (2) 
whether the disablement is total or partial (tbul , » 6(2), and see 

note (/), supra) If a penBiou has been granted on the gioutid cif 
partial disablement, it may be increased at any time wilhiii tlucc years 
it it appears from medical evidence that the disablement will bo total 
(PoUce Act, 1803 (56 & 67 Vict c 10), 8 3) 

(») Police Act, 1890 (53 & 54 Vict c 45), s 2 (1) As to evidence of 
the injury, see note (A), supra , and as to the scale of tho pc nsion, see 
Dote((i}, p 610 , ante , Police Act, 1890 (53 & 54 Vict. c 45), 8chcd I Tho 
widow’s pension depends on her not remarrying and on her b* uig of good 
charaeter An ^owance to a child ceases when the child attains the ago 
of fifteen (lAtdT^hed T , Part 111 ) • 
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twelve months of being Ranted a pension beeanse of the injazy, the 
police authority may, if it thinks fit, grant a pension to the widow 
for a term of jears or otherwise (i) If whilst serving in a pohce 
force he dies from any other cause (/), or within twelve months after 
the grant of a pension (wi), the pohce authority may, if it thinks fit, 
grant gratuities to the widow and children oi any of them 

1054 A pension granted to a constable on the ground of infirmity 
of mind or body may be reduced by an amount not exceeding one- 
half of the Bum to which he would be otherwise entitled, if the 
police authority is satisfied that the infirmity is due wholly or 
partially to the constable’s own default or vicious habits (n) 

1055 A pension may be forfeited wholly or in part, and 
temporaiily 01 otherwise, as the police authority may determine, on 
the following grounds (o) — 

(1) Conviction of any offence for which the constable is sentenced 
to penal servitude, or to impiisoninent for moie tlian thiee mouths 
with hard labour, or foi moie than twelve months with or without 
haul labour, 

(2) Conscious association with thieves or reputed thieves, 

(3) Befusal to assist the police with mfoimation or otherwise, 

(4) Cairying on an illegal business or making disci editable or 
inipropei uae(p) of his previous employment as a policeman , 

(6) Making dis( reditablo oi impiopei use of confidential iiifoima- 
tion obt,lined w'hilst seivmg in a police foipe((j'), 

((>) Soliciting 01 receiving, without the leave of the police authoiity, 
a pecumaiy testimonial on lotneniont (?), 

(7) Acting as a piivate detective after beingfoiliidden to do so by 
tlio police aiithoiity on any leasouablo grounds (s) 

1056 A police pension may not bo assigned or chaiged foi the 
lienefit of anvone except the peiisionei’s family, and, m the case of 
llv3 pensioner's bankiiiptcy, does not pass to the tiustee or the 
Cl editors (f) The pohce authority has power, however, to pay the 
whole Ol pait of the pension in certain cases to poor law(rt) or 


(L) Pdhce Act, 1890 {53 A 64 Vict o 46), s 2 (3) 

(l) Ibid , 8 2 (2) 

(m) Ibui ,8 2 (4) 

(n) Ibtd , s 6 Actions must be based on medical evidence as to this , 
Bce note (h), p 611, ante 

(o) Police Act, 1890 {63 & 64 Vict c 46). b 8 

(p) Ibtd ,8 8 (d) The police authority is the judge of whether the uso 
made is discreditable or impropei 

( 9 ) Police (Superannuation) Act, 1906 (6 Edw 7, c 7), 8 6(1), and see 
note4p), enjyta In tlua and the following cases the forfeiture reouires the 
confirmation of the Home Secretary 

(r) Police (Superamiuation) Act, 1906 (6 Edw 7, c 7 ), b B Compare 
OAwAolmv iToKutid (1886), 60 J P 197 * /» 

{•) Police (Superannuation) Act, 1906 (6 Edw, 7. o 7) 

ft) Police Act, 1890 (63 & 64 Viot o 46), s 7 (1), bat sums already 
a^^ may be attached {Booth v Trail (1883), 12 Q B D 8, and see 
titk ‘8 Bankkuptcy and IkaoDVENCT, VoL II , p 191, CH08E8 IN Action. 
vol 1V , np 400 ef sea) 

<«) PouoeAot, 1890(63& BiViot c 46), b 7 (2), (3) The oases to 
which the provision u ap]^c{^ble are when the pensioner or someone whom 
he u hable to mam^|n win receipt of poor relief, or whe^the penuoner 
Ij^leota to mamtaiu a person whom he & liable to maintim, 

• * A. 
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hospital or as^rluni autLontiob (,/y) oi to ‘a peison vvhow tha 
l>eiisioner is liaiile, but neglects, to uinmtain (c), and, it a sura not 
exceeding £100 is due to a pensionei at Ins death, the police 
lUithoiity may direct that piohate be dispensed with, and dohvoi 
the mone> to the peison beueficialh entitled to it (r/) 

Payments due to a mmoi may he made to the minoi oi to someono 
on his behalf at the disci etion of the police authoiilv 'I 

Regulations may bo made hj the police aulhoiitx, with the 
sanction of the Home Seeiotaiv, foi declarations to Ihj made bv 
jieisons in receipt of grants(/), and the receipts of such pel'^(lu^ 
lie good discharges to the police aulhonty foi the amount paid(i/) 

1057 Fiaudnlenth obtaining oi attempting to obtain a pen^mn 
()i othei grant is an ottonce lendenng the offender habio to foi}< it 
the grant(/«) If summanl^ oonyicted, he may bo inijnihoiud wifli 
or \Mlhoul haid labour foi four months, oi he fined a sum iioi 
evceedmg £2o , if coinuted by a jni>, he ma) be irupiisoin'd wiili 
01 without hard laboui for a teim not exceeding two yeais (/) 

1058 A constable who would otlietwise be eiilitloil to a pension 
may be di'^inissod oi leducod m lank oi be lefused a ptiiNimiioi 
iiiiscondnct, oi negligence in the dischaige of Ins duties, oi foi am 
offence leiidenng a polite peii'nionei liable Ui foifeit Ins pt iiMon (/ i 

1059 If a pension is ufnsed oi foifeited Iht ceii stable flainnng 
the pension has a light ot apjieal to cjnaitei sesnonsf/), and, if tin* 
police authonty exceeds its jiuisdutmii in cancelling oi delating 
jiaMiieut of the pension, the eonsl ihh is intilUtl I" a mandamus to 
ilie polite anllionfv CeO 


(6) Pohee Act, IhOO (5J & 64 Vicl t 45), 8 7 (4), ami sec litlo 
1 CNATICS AM) PER8t)NS t)t UnsOUVD MiM) Vol XIX , p 410 

U) PohtcAtt IS'lO (-,J A 64\Kt t 4r)j, s 7 (t) 

(d) Jbul , 8 7 ( 5 ) If then* is inoie than one peison cntititil, tin [mint 
nithouty may tlnliibiilc the tnoucy in ‘ittortlamt viitli 1 iw It bii 6 
(loteased pensioner is illegitimate the poluc nithoii'v nay di'tiihnt*'tho 
money among such peisons as il thinks lit 

(e) Ihul .8 7 ( 6 ) 

{/) Ibid ,8 7 ( 8 ) 

( 7 ) Ibid ,8 7 (7) 

(ft) lbid,s 9, md stt title M lOisfi'AiiVol MX, i» 7sfl 7 Jih 
I t f ludos the use of a false declaration, ceitihcoCe lepit ant ition or evi 
dt nec, personation, malingeimg, feigning illnt Hs, XVlUuI inivny oi my other 
^isiudu^fEyiit coudui t Uhe provifeioii tiny piOAi^nniK 4)1 u lof al 

\t t or chaitui 

(i) Police Act, 1890 ( )I & 54 \ ict c 45), h 9 

(/ ) Ibul , s JO 

(/) Ihul , s 11 The appeal is to the nt vl piaclit ibh i ouil of tpiail. r 
seli^Ions The detision ot qunitei sp'^ioiih being final, theie is an appeal 
l»v special case to the High Couil {Kydd x Lneiyool H utth (/ouiniillre 
1 19081 A C 327, overruling Goodutoi V Sheffield Coiijotitlion,\liift2] 1 K 15 
029 In Vpyeilon v. BiiUey. ri9t»l| A < 281, and a<nbidt \ Diirhoni 

fetid Committee, 11906) \ C 291. the question of llit JUll^dl( iitm 
of the High Court to hear au appeal under Ibw piov i'‘ion n is not 

(»») Be KuicJiant, It v Leigh (Lmd), [18dl] I Q 15 152, < A In this 
lase the pohoe authority had used its poner of calhng upon a < ooHlable to 
undergo a medical re examination for the purpose of assisting the hank- 
niptey court, see note (/), p 511, ante 
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1060 If a constable in receipt of a pension from the fund of one 
police foKC takes seivice in that or another police force, his pensioji 
may be suspended duiiug the penod of liib seiviee(n), and if hv 
lecenes an appointment with a remuneration paid out of paihn 
.i»cntar\ oi local (other tlun police) funds, his pension is reduced si 
ihit he io((i\es altogethei a sum ecpiul to one and a lialf times lb, 
siilaiy of the olhce in respect of which his pension was awarded (m 

1061 The police pension fund, to ho maintained by eveiy polu, 
authority ( 71 ), is supplied by the deductions made fiom the pay d; 
ilie comtables theiusehes lines imposed on the police theniBel\t\ 
111 foi assaults on the police, or aw'aided to the police as infoimeis m 
I ly couit of summaiy juusdiction, hnes or fees diiected by an, 
Act to ho payable to the fund, net proceeds of (lie sale of polm 
clothing, payiuents 01 contiibutions made under any local Act, ,i 
juopoitioii of the sum paid by aiiothei i>olice authority foi the loan 
of tonstables’ set vices {q), and dividends on invested funds 

Othei Bouices of supply ate the net sniub leceived as fees hi 
jiedlais’ and chimney -sweepci s’ cei tiheatcs, fees payable to coiistab! 
toi the execution of tlieii clnties, and fines sunnnaiily imposed li 
ofleiKes midoi the Lueiisnig Acts coniiniited in the police areao 
also sums 111 the hands of the po'ico antnoi it^ 01 of nienibeis of tl 
loice as such (s) 

The fund also leceives (oiiliihulions fioin ilie Exchequei, suh^n 
to the Home Seiietaiy’s ccililicale of itUueniv (0 

1062 The tieasuiei of the police funds is tlio freasuier of tin 


(n) Pob(o A<(, JSUO (.>{ A \ at c 4,.), <s |J(l) 

( 0 ) Ihid s 1.3(J) Polue \( t, lh03 (5b A 07 \ict ( JO), s 4, see 
Bower V Liverpool Cotpoioiwn {IWi), 6S J P 213 
^ ip) PoUfo Act, 1800 {5} \ 54 \ict c 40), 8 lb (1) As to the piiiM. 

1 cuds of the Molrupolitau Police Force and City of London Police, 

1 >P 477, tbO, ante Tlicie w only ono Riperarinuation fund foi the pulu* 
ol tlio tlneo psils of Liiuolnslure (I’ounty and Boiough Police Act, 1^'' 
(22 ii 2} \ icl « 5Ji H 22 SCO also Liiicoliishuc Poluc Super uuiiuio >' 
Act J8S5 (>1 A 52 \iot 1 i\ )) 

{q) See p 401, ante 

(>) Polite All, IbOO (53 5i Vict c 40). b lb (2) 'IheoC sun>s m 
payable to the poluc pension luud unlcBS the local authoiity to whom Pi* 
.lie iromediatelv puablt leaolvos otheiwise 
{*) Ibul p Iti (J) Tlitpe sums .are not to be earned to the 2 >cn 8 ioTi fini'i 
if hold upon anv pin ate tuist, or without the express direction of the po'ni’ 
authority (i/ud ) Wlieio police are apjiointtd to cdrry out the pioviM 
of (he Weight^ ind Mo.isuus Acts, fees, jiaid to them for their seivici' ii 
■^ot piwable to (ho p.nsion fund (B \ Kenteven Jns/iceM l«80). 53 L > 
(mo) 157) I ' 

(/) PoUte Alt, J'<00 {,} 01\i(( c 40), 8 17 As to the certificat ’ 

cnloienoy, see p ,»(0 'tlu' somte-t ot the contributions are cti > 

ruatonis aud l ieise duties, whuh are not, however, pajable to thepeiM" 
tuna ol the Metropolitan Pohee Force The distritaition is made in i'’ 
mumnt equal to that of the deductions made byt>'' 
police autlioufi is payable to each pension fund, and then the remoni'l' 
IS aixiaed inopoitionatelv according to the amounts paid in pension'*' 
Cl ims ovfr of each fund m the previous year, but the Home Peon 
1 *- entitled to modify terms of disti'ibution to avoid inequality 
I ' itnu-nt vr.ih oc 1890 ( 53 A 54 Vict c 45) ) 
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pension fund, and the uilos as to .ui.lit of*tho police funds aie PartX. 
applicable (w) 

1063. Suiplna income is to be invested in aocfudance wuli the 
Trustee Acts (a), oi in debentiues or nuntgages of a eountv council jufowamSL 
i-isued under the Local Loans Act {h) and ni a inannei to be selected — 

1)V the police authoiitv(f) inmtiuttnt »>f 

The capital of the i)ension fund cannot be used for niukiug of 

ia>ment8 out of the fund (</) An) deiicionc) is guaiantood bv «iipitnl 

'he police fund ilseli ((\ winch is lennbuised by mc.vns of a speeinl 
police late (c) 

Where the peubion fund exceeds the letjiinenionts of the foice, the 
I'olice authont) ma) appl> to the Home Seen in y foi a piovisional 
OI der authoiising payments out of it and suspension of investing ( f) 

1064 A coiistilde who retues fiom a police foice wifliont a i{('niit(.r 
jieiision 01 gratuity, hut who is not dismissed, and who docs not lui''''"*' 

lomove to anothei police foice on the teimsothis pievious appinvod 
^fivicc being leckoiied foi appiowed seivice with thatofbci fouo((/), 
iiiav have ictmncd to him, at the d.'.cietion of tlio jiolico aullionty, 
llio deductions which have been made fiom hw pa> (h) 

10G3 A constable who 1 elucs fio’ii an<l lojoms tlio hinu* jiolue i ttu't of 
fouc IS entitli d to leckon the viais ot appiovcd hcnue of Ins lust >■ 
icm, but be mu J lepiv to llie polite timd aiiv [leiiMon oi giatuiti 
I tpiv'ed b> bun on utiiiiig and am deiliutions of pa\ winch liave 
111 ('ll ii'liiiiK'd to lino 

1086 A t oiisLablo who Ins coiiipletiMl twontx five >i*ius'iijipiovcd MTt<' •' 
siince and has k ached the piosciibed ago tni a pension inav 
I ontinue to serve nnioss supinanniiated, and, in such casi*, tlio p dice j',I 
I'ltlioiitv inav in its discietion fix Ins inospt'clive pnismii on the 
hnisof his ptovious setva i if tlo'y have a medical ceitito a(o that 
liO is physically fit. foi .senuot;) Such medical ceilibcale must 
lie lenewed eaih vcai (/.) and any extia piv given fc* the const ablets 


(u) Police Act, IS'M) (>1 54 Vict c 15). i- 18 

(a) See title lau-M amj Trust i is 

(h) See title Mom x am> Mom y Lfnding, Vol XXI , pp 01 rl neq 
(r) Pohee Act, IS'lO (53 Ai 54 Vnt e 45), k IS (3) . PoIk( \( ( 1803 
' i« & 57 Vict c 10), s 5, m'pLo( iltJovniiiiicTil \( t iShS (51 52 Vit t 

» 41), 8 69 

id) Police Alt, 1800 (53 & 54 \irt < 45) IS (4) 

<*■) ibed , R 19 , , , 

(/) Ibtd y s 22 \f to contiiindtum ot hUt li a pnn it'ional tintci nee 

ii'ite (f), p 518, poW 
iq) See note (c), p 510, aidr 
(A) Polue Act, 1890 (53 & 54 Vict c 4.5) s 21 

(») Police (Sopcranimation) Act, 190(^{6 J tlv\ 7, c 7),2 '1 la n pay 

ciriit may bo effected by deductions fiom pay or otlMiniiie a» tlic polite 
'iilhonty may deteimino The sum repaid is payable to the police iicnBion 
f'nui {ibtd ) 

(/) Jhid, s 1 'Fho police authority may direct that he shall tio entitled 
"u retiring at any time thereafter to rceene a pension not lei^s m amount 
tl-an he would be entitled to had he retired at once nus nght to a nainnd 
1 " hhioo will only Ih* lorfeited for the reasons for whuh a peiiHion at tually 
J'Mwed may bo forfeited, see p 512, anif As to medical itrlifleatw, 


Kt'Rofe(/kp 611, nntc _ 

(A) Ponce tftnperaiinuation) Act, 1906 (6 Ldw i, c i), s 


1 (2) 
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continued seivice is not leckoned for the puipose of his pension, and 
rateable deductions ai e not made from it ( 1 ) 

1067 The provisions for the pensions luid allowances to con¬ 
stables also apply to superior oft]cers(m), but ceitificates of 
approved SCI vice and sanctum of removal to anothei foice may in 
the case of the chief eonstable be given by lesolution of the police 
authoritj (ji) 

1068 An othcei aliove the iauk of inspoctoi must letiie at the 
•ige of sixty-jive except in a special tase((»), hut, even if not entitled 
to leceive a pensfou undei the nsiml rules, he is given one on the 
same teiins as if he luid then letiied with a medical ceilificate(/f) 


Part XI. -Powers of Secretary of State. 

1069 The Ifoine Societal^ ( 7 ) is the centlalpolice autlioiity(f) 

1070 Jnspectois aio appointed b\ the Ciowii acting thiough 
the Home Secrc'tan (>») to visit and in(|iiue into tlie state and 
tllifiency of oveiv (Oiiiitv and boiongh police foice, the obseivance 
01 otheiwiso of the sl.itntoiy piovisions undei which such police 
toices me apjioiulcd, .ind the stiitc of police hlations, chaige looms, 
cells and lock-ups 01 other pieuiises occupied foi the use of such 
police foice (f/) 

'I’lie repeats of the iuh[»eclois aie made to the Home becietaiy 
mid laid l»> him hetoH I’ailianieiit (,«) 

1071 Cmlificates of elhciencc h.isod on the repoits of the 
inspoclois aie ishuod annually hv the Home iSecietaiy to all siuli 
county and hoiough police toices as liavc been maintained in a 
state of elhciencv in point ot nmnbeis and discipline duiing the 


(/) Police (fjU[)ti'iunu<ifion) Ac(, 1900 (G I dw 7, c 7), s 1 (J) 

(m) Polite Act, 1890 (53 A. 54 Vict 0 45), s 12 But pensions payabli' 
bv Piirhaineal are not to be payable out of the Police Pension Puna (tbtd ) 
(«) /few/ 

( 0 ) Polite (Supeiannnafioii) Act, 1906 (6 Kdw 7, c 7), s 6(1) Aspetnl 
case tan only arise whcio the polue authoritv is of opinion that tin 
ollicei’s letiiement would be dctnmental to the inttiests of the force, iiii'i 
in anj i aso retuoineut can only be dcleirtd foi five years (ibui ) 

(}>) Ibid ,8 6 (i) 

{(f) The powers aip in fact alwayt evcicised by the Home Seciefary, b'lf 
in hia absence could be excici-'Pcl altojnatively by any other Secretaiy <'f 
'-fate, see note (/), p 405, onte, tiile CONSrirurio\Ai Lvw Vol ^ll, 
[>p 83—85 

(t) County and Borough Pohee Act, 1866 (19 & 20 Vict c 69), s 1 « 
see title Constitl novu. Law, Vol VII. p 85 

^ (It) County and Boioiigh Pohee Act, 1856 (19 20 Vitt c 69), s 1 ' 

Th'> number ot inspectors to be appointed is three, and their salaiies a 
determined by the Treasury Commissioners and paid out of money pm 
videtl bv Farfiament for purpose (ibid ) 

(a) Ibid 
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piecedmg year (6) Beceipt of this ceitituat^ is a condition pre- 
u'dent to the payment to the local authorities maintaining gucli 
police forces of the Tieasurv grant of one half the cost of inainten- 
unce (c), as well as of the sums contiilmted annually bv the Ti easui \ 
to the local police supeiannuation giants (d) The ceitiiuMle is not 
to be withheld finally until the inspectoi’s repoit has been coin- 
uiunicated to the local police authorit\ and that authoiity has had 
111 opportunity of making a statement in respect of it to the Home 
Secretary(e) In the e\eut of its lieing linallv withhold, this 
'•tatenient, if any, togethei with the leasoiis of the Homo Seelotar^ 
for withholding li are to be laid before Pailiament(0, and a sum 
to be ceitilled by the Home Secietary as equal to one half the cost 
of the pay and c’othiiig of such police dining the ’^eai is foifeited 
l)v the local authority ( t) 

1072 Appointments to the olluo of cliiof coiistaiilo in comities 
.ue sub]ect to the appioval of the Homo Seoietan (7) Ho makes 
llie rules foi the go\einmcnt, p,iv, clothing, acioiitieiuents and 
iiocesBanes of o\ei3 tounty police fouo (/t), and locmios qnaitoili 
u'ports of the lules made fiom time to lime by watcli committees 01 
horough councils foi tbe regulation and guid nice of lioioiigh police 
forces (i) The table of fees payable to the constables of any police 
force foi acts done in execution of tlnn clut\ is snb]<'(t to bis 
vpproval (h) 

1073 The Home Kic^ietan letenes an antunl i<tiiin ni a fonu 
nieseiibed by him of Uie niiniber of olleiices Kpented to tlu police 
'.sithiii each conntv 01 boiongli the numlioi of peisoris appi* lieiided 
liy the police, the naiuie of the chaiges .igiiinst tliein, the usiilt 
ot the pioceoding> takon theieon and an\ otlui ]*aificiilius lelatiiig 
to the state of ciime m the' district whieh tin' local police aiitlunit^ 
limy think it mateiial to fiii nisli (/) 


(h) County and IJonni^li Point' \«t, iSoO (l‘> & 2U \ ni < Ot)) s 10 
(r) Ibtd , Local (ioM'mmerit Act, 18S8 (51 &;'■>2 Vi( t « 24(2)(i) 

I lio payment is made tluoiiffh tlie tounty * oiirit ils In (h< (.)■»< of countv 
l>'tlice forces, it is made I 0 the boioiuh ((tuiud \s to pliires uithm Ibo 
Mitiopolitan Polite Uistnol, ««e p 476, nnle 
(d) Police Act. 1800(51 A 64 Vict < 45), « 17 Nee p il4 ow)c 
f«) County and Boioii;(li Polite Act, IHIO (19 & 20 \ n t < O'l), 


(f) Local Govoiumeiit Act, 1888 (>1 A 62 \ n t < 41), s 2 1 In tlu tase 
“I a county police foice bemg iiietticiciit.tlic sum wliit h would noi malty be 
ippropnated to the police lund fiom the local taxation aciount of the 
">unty fund becomes payable totlierxclufiuei at count In the case of a 
b'ltough police force btuig mcfficioiit tin* lorb itt d sum is not paid over liy 
i’i» county council to the borough countil, md r< mams available for 
i.( iieral county purposes 

ig) County Police Act, 1819 (2 A ‘1 Vict c 93), a 3 
(V) Ibtd A copy of such rules is to be laid before both IIoum'^ of 
I’ irliament {ibtd , and see p 483, ante) 

(i) Municipal Corporations Act 1882 (4 > A 46 Vict c 60), k 192 
(fc) Police Act, 1890 (63 A 54 Vict c 46), s 23 , County and Borough 
Police Act, 1859 (22 A 23 Vu t c 32), b 24 In a borough sn^ h fees are 
paid over to the superaninution fund {ibtd , s 11) 

(J) County and Bonnigh Polic© Act, 1856 (19 & 20 VlC^ c 69), i 14« 
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The letuin is raade^for each calendar year, and must be forwarded 
to the Homo Secretary as soon as may be after the termination of 
the yeai (w) A classified abstract of the returns is prepared 
annually and laid before Parliament (a) 

1074 The making of oiders consolidating the police forces of a 
l)f)iough and county is subject to an mquiiy and report by the 
Home Sccietary when the paities fail to agree to them(o), and, m 
any event, suth a consolidation agieement cannot be teiininatcd 
^Mthout his consent(p), noi can the separate police force main¬ 
tained by a hoiough ha\ing more than 1.6,000 iiihabitants lie 
superseded without las authority (q) 

The foiniation of separate police distiicts in counties (?) and 
places for the piovision of lock-ups are subject to his approval (») 

He may make provisional oideis foi dealing with any suipliii 
belonging to tlie pension fund of any police force, oi for tlu 
adjustment of lelalions between the pension fund of a police fom 
and any othoi special foice maiutaiued by the same loc.d 
initboiity (/) 

1076 Tn K'ialion to Die Metiopolitan Police Poice, the liomo 
Societaiy is the police authority and has coiitiol of the oigani 
sation and disposition of the to'cetrf) The (’hief Commissionn 
and Assistant ( omnussioni'is of Police .iio appointed by the Ckhmi 
on iiorainiition b\ linn (/;), and tlie jxiliie ofiice at New Scotland Yanl 
lb suhoidinate to Ins depaitnient (i) 

1076 Tlio Cit\ of London polue (d) and the police foice inani- 
t.iined hv the Tvno Improvement Cominissioneis (c) aie iioL 
(onliolled by the Homo Hecrotan, and aie not in leceipt of an\ 
((mtiilmtion ftom the Mxchecjuei 


t(m) Poluo llctuiiis Vet IK02 (55 iVi,')fi Vut < tS), a 1 

(n) County and Borough Police Act, 1850 (P) A, 20 Vut c 6'^', 
R 14 

(o) Ihid , s 5, Hce p 490, ante 

ip) Counlydud Borough Police Act, 1850 (19 A 20 Vicl t 69), s- '» 
20, Mco p J')l, anti 

{!]} CoHiuy and Boiongh Police Vol, 1856 (19 A 20 yitl c 69), h P* 
M’l* p 186. anti 

[}) County Police Act, 1840 (3 A 4 Vi<t t 88), a 27, County an-l 
Boiough Police A( t. 1856 (10 A 20 \ict • 00), «i 1, sec p 483, ante 

(а) Piiiish Constables Act 1842 (5 A 6 Vict c 109). s 22, Lock ii ' 
Houses Act, 1848 (11 A 12 \ ict c 101), e 1 , Potty Sessions and Lock ii|' 
lloubcA Act, 1868 (31 A- 52 Vict < 22), e 10 see pp 482, 488, ante 

(li Police Act, 1800 (53 A 64 Vict c 45), s 22 SuchprovisionaJ ordcii 
ic((aire contirmation with or without modihcation by Parliament (J>i'/) 
The othci spec lal foices alluded to 'aie a hie brigade, flie police or other in e 
loroe (ihid ) 

(ft) Ibid , 8 32 , bee p 467, ante 

(б) Metiopohtan Police Act, 1836 (19 A 20 VicJ c 2), 8 2, see p 467, 
ante 

(t) See p 467, ante - 

(d) City ol London Police Act, 1839 (2 A 3 Vict c xen ), see, ho" 
e\ ei, as to the Commisiaoner, p 478, ante 

(«) Tvne Improvement Act, 1852 (16 16 Vict c ox ). sb 27—29, anil 

•e- note (t), p 608, not<> la), p 610. 



p4RT XT —Powers of Se<’ret4.ry op State 


Sll 


1077 The Home Secretary iecei\e& notfce of the nomination 
and appointment of special constables, with a statement of the 
fircumsiances rendering such appointment expedient (/“>, and also 
of the suspension oi determination of the sernoe of any oi all of 
the special constables appointed {p) 

He has power on the representation of the justices of the peace to 
Older the appointment of persons as special constables who would 
otherwise be exempt f/i). and to ieduce the amount of ordeis, made 
by local authorities, for the payment of special constables by persons 
undertaking public works, when such oiders appear to him 
excessive («) 

1078 The regulations for the payment of fees and allow ances to 
parish constables require his appiovalf/i) 

(/) Special Constables Act 1831 (1 & 2 Will 4, o 41), a 1 , see p 492, 
ante 

(q) Special Constables Act, 1811 (1 & 2 Will 4, e 41), s 9 
(ft) Ibtd , BB 2, 3 Under tbid . » 3. he may diioct the lord henlouurit 
of a county to cause sjieoial constables to be sw'Oiu in throughout a whole 
district without legaid to exemptions , see p 492, nnie 
(t) Special Constables Act, 1838 (1 & 2 Viot c 80), s 2 , see p 494, ante 
(i) Pansh Constables Act, 1842 (3 &r 0 Vitl o 109) s 17 , Palish Ooii- 
stables Vot, 1872 (35 30 Viet c 92), s 11 , see p 483, ante 
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Part I.—Introducfory. 

1079 The law as to the relief of the poor is entirely the creation 
of statute It originated m 1(501 ^ith the enactment which is still 
the key-note of the system (a), but the com|)aiatively simple oiigtu 
almost lost m a maze of statiitos, departmental ordeis and 
(luections, which haie in juactice thefoice of statutory enactments, 
and judicial decisions and ohita dula, many of them ahsoliitelv 
11 reconcilable the one with the other , while, to add to the confusum, 
innumeiable duties and powers have been imposed oi conferred 
upon poor law authoiities, and their cost «lirect('d to be discbaiged 
out of the moneys raised for the relief of the pooi, which ha\o littU' 
or no connection with the primary object ot ielie\uig the uigent 
necessities of the destitute {f>) 

No branch of the laws of I'iiigland stands in gieatei need of 
codification or would more amply repay tlie Inboiu of I he coililK'i 
than does the law relating to the lehef of the pooi 


F41V1. 


* (tdiplcxitjr 
th« jwor ’ 
U«it. 


1080 Oiiginally the relief of the pool witluu it-, bonuds was the 
(haige of eacli jiaiish, and parish olhceis, naiiicd “oieiseeis of the 
pool,” weie appointed, whose duly it was to s( t to woik all jiaupeis 
ind then families, and to tax all ocdipK'is in oidm to laise a 
jiaiochial fund foi the necessaiy iidief of the paiisli jiooi (0 Tins 
identilication with the paiisli led to the complitated law of setfle¬ 
nient and iemoval(</) the ohjecLof wliieli waste compel all iioisons 
likely to lesoit to the paiish fund foi lelief to letmn to the pansh to 
which they oiiginully belonged, and so lelievo piinshos from the 
Imiden of maintaining stiangeis. 


1081 Very eaily in the histoiy of jiooi lelief we hiid that ruo union 
punshes weie combining oi uniting foi the pin poses of iM-ttor and 


(«) Poor Kditf A<t, 1601 Khz c 2) From an < ly period the luw 
endeavoured to icpress monoitancy, and to provide l<»i iho restriotum ol 
i'fggars to their place of origin and to some small exont for their mam 
lenaiice The earliest statute on the subject (1*188), 12 Kich 2,c 7, pro¬ 
dded that impotent beggars and poor people were to go baik to tho 
pansh of birth, and the various Vagabonds Acts, c <1 (1405)11 Hen 7,e 2, 
11503-4) 10 Hen 7. c 12, (1535 6) 27 Hen 8, e*25, (1507) 39 Khz c 4, 
(1603) 1 lao 1, e 7 (all now lepcaled), earned <h< sistnn Mill Inrthei 
(6) Ibis title deals only with the pnmaiy object ot the poor law, and is 
lestncted to an attempt to outUne the means by which that object, “ the 
necessary relief of the poor,” is sought to bo attained ioi the extraneous 
duties of boaids of guaidians, reference should he made to the titles noted 
in the table of cross references given on p 522, ante One matter, however, 
iliat has no legal relation to poor relief Is included in this title, namely, the 
'luite modem subject of md age pensions, partly because the subject 
'.rands by itself, and, though no part of the poor law system, is yet prbaps 
more nearly akin to poor rehef than to any otJier title, and partly because 
it may be contended that the lehef so given to the aged is truly poor 
I ehef, though artificially kept distinct therefrom The provisions of the 

Xational Insurance Act, 1911 &2Geo 5,c 66), will be deiit with in the 
title Work akp Labour 
( c) See latle Rates asd Rating 
Id) See pp 574 *ey , 5< 0 rf , pert 
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pakj I more economical adimnistiation of pooi lehef (<■), and thie combina- 
Intio tion was earned out all ovci the countiy by successive Acts of 

ductoiy Parliament (/), which proceeded to take the administration out of 

— the hands of the overseers, to systematically group parishes into 
unioiiH, and to place each union under the control, a very limited 
control, of elerted boards of guardians, whose fieedom of action is 
liiinteil in neaily every direction by the supervising and directing 
poweis of a Goveinmeufc department, formerly the Poor Law 
Commihsioneis and the i’oor Law Boaid, and now the Local 
Government Boaid (</) 


Part II.--Poor Law Authorities. 


Sk(t 1 —77/c LihuI Goi cnuiieut Hoarrl 


Sun Si< I 1 /ii Gtiitiul 


Hiii.rcina<> of 1082 The administration of relief to the poor is subject to tin' 

direition, and eouliol of the Local Goveinmeiii 
lionnl"”*'* JJoaid (/(), in which body is now vested the poweis of the forimi 
Voor Law Comnnssiorieis and the Poor L.iw Board The Local 
(rovorumeiit Boaitl e«mnot iiiteifeie with the law of setlloment ami 
loiiioval and cannot dictate to the guardians as to the lelicf tn 
be gianted in anv individual cabo(ib but in practically every othu 
matter connected with the adnunistratioii of the poor laws and 
the lelief of the pinii the Boaid is supieme, subject only to the 
control ot raihameiit, and, m some eases, to tlie power reseived to 
the ('lown to disallow b} Oidei in Council ceitain pioceedings of 
the Boaul (/i^ 


Proof of 1083 In any ease where the Poor Law Coiunnssioners, or the 

httiuiituii Poor Law Boaid, or the Local Govetament Board, have given oi 
refused then consent, sanction, or approval, in any matter whei** 
thoiroidei under seal is not evpiessly lecjuired, tbs production of 
anv written document signed, or purporting lo be signed, b> i 
secretary or assistant seeretaiy of the Commissioners or of tie 
paiticuUu Board is pnma fam evidence of the decision of the Com 
missioners or Boaid upon such niattoi '/) 


(<f) See the Poor Relief Act, IbU^ (14 Car 2, c 12) 
if) See, for example, Gilheits Att, sfat (1782) 22 Geo 3, c 83, nit« 
repealed, Poor Law Aintndmeut Act, 1834 (4 6 WiU 4, c 76) 

(fl) See tlie text, thfm 

Ik) For the coostitiitioa of tlie Local Government Board, see titl< 
Constitutionai L\w Vol VII, pp 103,104 
V») Poor Law Vnieudment Act, 1834 (4 & 5 Will 4, c 76), s 15 
(1.) See generally, the Poor Law Amendment Act, 1834 (4 A. 5 Will ' 
C. 76). the Pool Law Board Act, 1847 (10 & 11 Viot c 109), and tli' 
Local Government Board Act. 1871 (34 & 35 Vict c 70) 

(f) Poor Law Amendment Act, 1886 (20 & 30 Viet c 113), e 4 
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1084 The Local Govermooiit Boaul eun^uvered to hoI«l Shcr i 
iiiquuies and to require retuins upon any nuvltei connected with TheltOCal 
the execution of any of its poweih , hiuhinquniesaie gciuualh held GoveRkVieill 
by t)ie Boiird’s iii'^pectois (ni\ or In hpociilly appointed poisons \ii) Board. 

1085 Anv question affecting the bottlenient, loiiKnal, oi 
chaigeability of a jjooi peisuii im»\, h\ ngieeinont bolwotMi the Niikiiuui oi 
guardians concerned made nndei si.il, bo enbinilKd to tlio Local 
Goveinment Board, whoso detision will ho Jinal and coiuhisivo 
between the subinitting p.iities(o) 

1086 Am .uljiistment of propeit> and liabilitieh u‘([nued m Vtiiunimeniii. 
toniifcction with inatteis aiiMiig mulei tho Loial (loviaumenl Att 

1894 tp), must, so tai as it i elates to the ]()int use of jnoportj in 
which a bomd of guaidiuus is nittotsted he uppiovt'd hj tho 
Local Go\einmenl Ttomd (</) 

Ki it-Si I 1 2 I <1111 / <t<i (hifnt 

1087 'iheljodil (ioteinnunl Bomd ui.i^ itoin tiniototnm make I’lmernt 
and is'iuo rules, (udeis, and legiilations (foi 'lie huko of hie\it) inikt unUi» 
hereinaftei i* kiied to as “oideis’) foi the ni.in.igiinent of tho jiooi, 

the govoiniiient of woiklumses and the odiuation of the ihihlien 
theicin, for appientuing the ihildron of pool peihons, foi tho 
guidance and cuuiiol of all guardians, vosliies, and paimh officeis, 
lO fat ns lelates to thf management and loliof of the jiooi, and the 
keeping, examining, auditing, .ind allow mg of aceouuts, and making 
and enU iing into tonliacts m all inalleis lolaling to such nianagi- 
ment oi relief, oi to any exjieuditure foi the relief of tin ]»ooi and 
generally loi tho duo e\ecution of the pnoi laws The lto.ii(l may 
fiom time to lime suspend, altci, oi lescuid any ordei (») 

1088 A King’s I’lintii h copy of any oidei of the Loeal Govern i uj<.i <.r 

tneiit Boaid is kku evidence, aftei tho lapse of foiiittrm da>H 

fiom the date theieot, that such oidii was duly made and w> m 
tune (*>) 

1089 Oj (lets ate eithei geiuraloi [)ailiculai Any <»idei of the (i. npni 
Local Goveinment lioaid, wlndi whin issued is dim ted to ami ‘'otto* 
nffc'cts nioie than one union, otlier than an oidei hy whn li a disti ict 

(m) bee p D27, imt 

(») See Poor Law Board A( t, 1817 (JO \ llVnl p 10*,);, ks 11,22,20 

(o PoorI..iw Amendment Act, 1851 (14 A. 15 \ ul c lO.X), s 12 

ip) 56 A, 67 Vict ( 73 

iq) Ibid 8 08 ( 2 ), see title Local Oovi kvmi \T. Vol MX , p 2 Ht) 

(r) See Poor Law Amendment Act, 1834 (4 A 5 ^Vlll 4, p 76), 8 15 

Numerous and xoluminuus orders have been issued under Ihis aiithoiisa 
tJon, wliieh deal m detail with almost eveiy phase of poor law reJiel 
The pnncipal ordeis are referred to in connection with particular huhjccts 
but for the text readers are referred to such a rollection as Matinorran and 
Luehingtou’a Pooi Law General Orders, 2nd ed , or to the annual volunn x 
of Statutory Buies and Orders 

{*) Poor Law Amendment Act, 1844 (7 A 8 Vict c lUl), s 71 As to 
the proof of any order etc, see tho Documentary L vide nr e Act, 1868 
(31 & 32 Vict c 37), 8 2, Local Goveniment Board Act, 1871 (34 A 35 
Vict c 70), 8 6, Documentary Evidence Act, 1882 (45 A 46 \ let c 9), 

8.2, and title E\ lOFXc E, Vol AlII,pp 525,526 • 



626 


Poor Law 


Si ( f 1 
The Local 
Oovemment 
Board 


l*urt i( iilnr 
ord(IS 

I'iiIiIk 


Ti sting 
valiililv of 
iiijm 


of unions oi larisbes and unions is formed (/), is deemed to be a 
general oider, as is also eveiy older made to vary oi lesoind a 
geneial oidei, whether it be diiected to or afleeta one or more than 
one union (rt) Any general older, or aii> part thereof, may ho 
disallowed liy Order iii Council, and thereupon, so fai as it has 
been thBallo^ve<l, it ceases to be of any foice oi %alidily, except as 
to anything Ian fully done tliereundei befoie the disallowance (6) 

A particulai oidei is one that is applicable to individual cases in 
some one paiish oi union 

1090 A wiitUn 01 punted copy of eveiy oidei must, befoie it 
comes into operation in any paiisli or union, he sent by the Local 
Govennnent Boaid to the o\eisoer& of the jurish, and to the 
guardians of the union oi then (lerk Tlie ov( isteia and guaiduuis 
must give publiutv to the oidei in such maiinei as the Boaid 
diiects, and must allow it to bo inspected, and copies thereof to 
he taken on payment of the pieseiibed chaige, by anv ownei of 
propeity in the place oi his ag« nt, oi any latepayei These leipiiie 
ments also apfih to the disallowance oi revocation ol an ordei ) 
Copies of an oidci do not leijmie to be sealed (d) 

Kveiy gencial oidei must be published in the Londtm , 

and when so published takes effect without fmtliei pubheation (c) 

A copy of aiiv gcneial older must belaid bctoie both Houses of 
l^ailiament as soon as ])ossible attei its publication (/), and if il 
1 elates to the lelief of the pool, the goveiiinient and management of 
woiklioiises and then inmates, oi the guid.ince and legulation of 
guaidians and then ofliceis, copies must be sent to the cleiks to 
the justices of the petty sessional divisions within the union (</) 

1091 An oidei may be lemoved into the High Court of Justice 
bv (titioian, but unless and until it is decluied illegal by that com l 
it lemaniseffective and must be obeyed (h) Tins is, practically, the 
only way in which the validity of an oidoi can be raisocl and 
tested(i) The wiit must be moved for within twelve months of 
the publication m the London (tazith of a geneial oidti (/.), and 
within twelve moullisof the sending of a copy, as leqiuicd by statute, 
ol anv othei oidi'r (/) 

(/) i’ooi L iw Aiueiiiliiuut Aif, 1868 (J1 A, 32 Vict c 122), s 1 
(«) Pool Law Board Act, 1847 (10 & 11 \u't t 100), s 15 
(ft) Ihxd , fl 17 

(c) Poor Law Anicndineiit Act, 1834 (4 r> Will 4, c 76) a IH 
id) Div idf d P 11 islu s 'iiid Poor I^aw Ainoiidment A« 1 1S82 {15 iV 46 ^ ict 
c 58), 8 11 

(e) Public llcaUh A< t, 1875 (38 & 3» Viot i 55), N hist V , Part III 
(/) PoorLaw Amiiidincnt Act, 1868 (31 A'32 Vut c 122), 8 1 
{a)^hid , s 2 ( opiea are not icquned to be scaled (Divnded Panslio 

and Poor Law Amtjuhnent Act, 1882 (4 5 & 46 Vict o 68), 8 14) 

(h) Pool Law Ainondniout Act, 1834 (4 A 5 Will 4 < 76), 8 105 A'> 

to the procedure, sec ihtd, ss 106—108, and title Cnows Practice, Vol X 
p» 174, 102, note (() 4 dnisiblc order may bo quashed as to part onh 

(S. V i^in»on (18.51), 17 Q B 468) 

(«) See R \ liUhtol (L’oi'fi»ori of tjie Pooi) (1840) 11 Q B 405, 7, 

T Oldkoat 7 tiion (trerseet^ (1847), 10 Q B 700, JR v Stmaor Ocwkcer- 
<1847), 13 g B Ml 

(k) Public Houlth Act, 1875 (38 A 39 Vict c 65), Sched V , Part III 

(l) Poor Law \iii('iidnient;Act, 1810 (12 &'13 Vict c 103), a 13 
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1092 If any person wilfully negleetb or di8obe>8 an order of Siwt l 
the Local Governmenfc Board, or of its pre’deeessors, ho mar, on TImXmkmI 
summary conviction befoie two justu-cs, bo fined for the'first OovfwaiMtl 
offence auv sum not exceeding , foi the second offence, anv sum Board. ’ 
not exceeding £20 noi less than io A third or subsequent offence n,«oi^ono« 

i8 deemed to be a misdemeanoui, and i> punishable on conviction luonUni. 
on indictment bva fine of not less than i20 and such nnpnsomnont, 
with or without baid laboiii, as the comt mat award {m) 

1093 The Local Goveininent Boaul niav on the application of I’roviHioiiai 
the guaidians conceiued, by pioMsional order (a) lepeal oi altoi 

liny local Act eoiitiolling oi regulating the relief of the pom, oi 
the making and lowing of the pooi late, in any union oi paiish (<») 

1094 The Local (lovoinuieiit lhaid has albo extensive povveis as vticuinon i.f 
to the division of paiishes and the alloiatioii of paiish lionndiiiios foi 

the pill poses of the bettei adniiTUHtialion of lelief to the jiooi (/i) 


‘^111 Sit I l fitM 

1095 The Local (ioveiinpont Bond must fioin (inie to time ^inKuntrurnt 
appoint bo many fit poisons as may be allowI'd by theTioasurv, 

to be inspectois, to absist in the execution of the law rt-1 itmg t'> 
the relief ot the pool, and may troin time to time assign duties 
to the inspoctfiiB or to any of them, and may remove an inspeitm. 

The sal.iiiob of tlio inspectoib aie regulatid bv the Tieasuiv (7) 

1096 The iiibpetUns aie I'ntitled to visit and iiihpecleveiy woik- 1 tmcis iiiii 
liouseoi plate vvheiem any [looi poison in useipt of relief is lodged, 

ind to attend evily l>oard ol guaidians and evei y painthial and othei 
local meeting hi'ld foi the leliof of the pooi, and to take pait in the 
proceedings. l»iit nut to vote at sueli lio.iid 01 mettmgf/) The 
povvei to inspect a woikliome extends to the doing of anything 
iiecessaiv to piociiie sntli nifoini.itioii as may bo 1 ('(pined by tlio 
bocal Goveiniiient Ikiaid as to thecoudition and goidimicnt of Um 


(m) Poor Law Araendraent A(t, 1834 (4 & 5 Will 4,. 70), h 98 

(n) As to piovisioiial orderR and tlicir t onfirmation y ra rally, (wc tiUo 
pARiiAMENr, Vol XXI, p 7ie 

(0) See Poor Law Ainondmcnt Act, 1807 (30 & '31 \kI c loO), h 2, 
Poor Law Amendment Act, 1808 (31 & 32 Vhcl c 122),» 3, Po(»r L«iw A* I, 
1879 (42 A 43 Vitt c 54), 8 9 

(p) Se-e, generally, the Poor Liw Amendment Atl I8<»7 (30 & 31 \ ict 
•/ 106), the Divided Paiishts and Poor Law Vnundim at \ct 187G(3')if40 
Vict c 81), the Poor Law Act, 1879 (42 & 4 3 Vicl c .54) , the Divided 
Panahes aii(i Poor Law Amendment Act, 1882 (45 A 40 \ut t 58). 
the Local Government Act, 1894 (56 A 57 \ici c 73), and, a« to luctru^ 
(lolitan paiiahes, the Metropolitan Poor Amendment Act, 1869 ('32 A 3» 
Vict 0 63) See also title Local Governmest, Vol XIX , p 23« A« to 
(he powers of the Local Government JBoard in relation to tlie formation, 
•literatioa, and diBSolutaon of unions, see pp 653 et neg , post 

(a) Poor Law Board Act, 1847 (10 A II Vict c 109), s 19 See 
also Local Government Board Act, 1871 (34 A 35 Vict c 70), b 3, fot a 
venerol newer of appointing inspectors and other oflloers 
(r) Poor Law Board Act. 1847 (10 A 11 Viet c 109) 20 The 

uttht to attend and take part in meetmgR may be enforced bv nri.cti(J unus . 
►('8 IB V Si Pciacra* {JDiifdot* oi th* L*oor\ (1858), 22 J P .5tl . A v Si 
MartfUhoneGmr^ns (\fioO), ^ (n 8)1091, u 
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RFcr 1 wolkhouse and the mmutes An inspector may be authoused to 
The Local hold inquiues upon anj matter concerning the administiation 
Government oj the poor lcl^^, and may summon and examine witnesses («) 

Board. 

HfcCT 2 - CoHUt)/ CoHIHlln 


I’liHition <iC 

county 

council 


Grants to 
f^iinnlians 


1097 SlrictU speaking, a comity council le. not a poor law 
aiithouty, foi, save as legaids the pio\ision of asylums for pauper 
lunatics(t), it has piacticall} no administrative duties in con¬ 
nection with the lelief of the pooi Councils, howevei, have 
certain poweis to altoi pooi law aieas («) and to leguiate the election 
of guardians (5), and they must make ceitain payments to 
guardians 

1098 The county couned, including the council of a county 
1)01 ongh, must pay to the guaidians out of the count} fund, and 
cliarge to theKxehecpui Coiitiibutioii Account(<), (1) such sums as 
the Local (loveiniiient Jioard certify to be due horn the council 
in lespect of the lemuneiation of teacheis in pool law schools (d), 
and for payments to public’\aciinatoib(0» (2) the school fees paid 
foi pauper childien sent fioni a woikhouse to a public elemen¬ 
tal y school ontsido the workhouse (y ), (8) ceitain sums towaids 
tlie lemuneiation of the legistiais of births and deaths (r/), and 
(1) a sum equal to 4s a week foi each paujier lunatic cluigcablo 
to the union, and maintained in an asylum, rogisteied hospital, oi 
licensed house, for whom the not charge upon the guardians, 
aftei dedmtnig amounts received otheiwise than fiom local lates, 
IB equal to oi exceeds is a week {h) If the union is in moie than 
one comity tlie amount to be paid will bo appoilioned(t) 

The guaidians aio also entitled to receive fiom the county council 
othoi than the London Count} Council, oi the council of the counlv 
hoiough, as the case iiia> be, an annual sum foi the costs of tin 
ulhcois of the union and of district schools to which the union 
conlnhutes (/.) 


($) bee Poor Law lioaid Act, 1847 (10 A 11 \ict c 109), ss 21, 
22, 26 

(1) For 1(8 ppweis and duties in tlus lespect, Bee title Luvaiics and 
P iKSONS 01 Unsound Mind, Vol XIX , p 479 
(a) See Local Government Act, 1888 (51 & 62 Vict o 41), e 57 , Local 
Government Act, 1894 (56 & 57 \ let c 73), s 36 , and title Loect Govern - 
MEM, Vol XIX, p 377 
{b) See pp 631 et aeq , poat 

(c) See title Local Government, Vol XIX , p 351 

id ) bee title Education, Vol XII, p 88 

(<>j See title Public Hial-ih and Loccl Administrviion 

if) See title Education, Vol XII, pp 82, 88 

(fl) See title Registration of Births, Marriages, and Deaths. 

(ft) Local Government Act, 1888 (51 & 52 Vict o 41), ss 24, 34 The 

f :iiaidian9 must claim payment m the prescribed manner, see ibid , s 24 
6), (7) As to the tnetliod ot calculating the amount of contributions, sec 
Calna Union v WiUa County Coimoa. [1911] IK B 717, and Ciroular ot 
the Local Governiuont Board, dated 7th July, 1911 
(») Local Government Act, 1888 (61 & 62 Vict c. 41), s 24 (5) 

(k) Ibid , 8 26 As to the basis of call illation and apportionment, see 

tlnd ,' 
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1099 In the admmistialive couut> of London i,/) the eountv conuoil 2 

must (1) pay to the guardians for pooi lll^^ union uhoUv m the Gointiy 

county such sums as the Local Gov ei nnieut Boiu d fi om time to tune Coimoifil. 
certifies to be due from the said council in substitution for the local (jraittTiii 
giants towards the remuneialion of piuir law medical othcois, and Unvaon 
towards the cost of di ngs and modu al appliances, (2) gi ant to the 
guardians of eveiy pooi law union wholly in the comilv an amount 

equal to id a da) pn head foi eveiy indoor pnnpei luaintainod m 
that union, such giant to be reckoned in a piescnbed inaniiei (w), 
unless Pailianient otherwise detei mines, and (,3) pay to tin* guuidians 
of eveiy poor law union, n poition of which only is situate in its 
county, such piopoition of the annual sum which is, undoi the 
piovisions of the Local Government \(*t, 1888(nX payable by the 
county council of a county to the guardians of that union, as the 
lateable value of the povlion within the adraiuistiative lounty of 
London beais to the lest of the union (o) 

Sfc r 3—Jici/o.-j (»/ tlo P>U(i' 

1100 Justices of the peace may oidei oveihoers to give relief m I'dur ! iw 
cases ot sudden and uigenl necessity, and ina> 01 dn medical leliet l’""" "f 
in a case wheie suddmi and dangeions illness mav leqmreit i/») and 

ill anv union fonned uiidei the i^ioi Law Amendment Act, iHJlff/), 
anv two justices usuallv acting foi the distiict in which such union 
18 situated may at their discietioii diiect, by ordoi imdm their 
hands and seals, that lelief be given to an) adult peison, who fioinold 
age or infiimity of boil\ is wholl) unable to woik, without icquiring 
such pei&on to iiside in the woikhonse Such jicison, howevei, 
must be entitled to iclief in such union, and bedesiious of receiving 
it out of the woikliouse, and one of the justuts must ceitify lu tli»' 

01 del, of his own knowl<‘clgc\ that the jieison is witolly unable to 
WOik as aforesaid ( 1 ) 

0 

Si c r 1 (JiiihtitH 

1101 Apait from then duties with lespcct to the miking and lortlifvc .11 
levviiigof the poor late(u), jnatticalh the only inatlei in winch • i**** 
oveiseeis have poweis in connection with the relief of llio pool is 

““ - ^ 

(1) bee title Mlh 01 oLi ,)ol XX , p J'l 

( n) The exprt ssion “ mdoor pauper ” isclc fined bj the Lot al liovc mine nt 
Act, 1888 (51 A. 62 y let c 41), 8 43 (2), which also < tiac ts (itod ,b 11(1)), 
that the average number of paupers shall be istiinalcd in finch inaiiniT as 
file Local Government Board dnc'cts The Rrant luaAe by the London 
Comity Council in respect of indoor paiipc rs is iii addition to any payriic nf 
made out of the'Metropolitan Common Pooj Fund («/»id , « 8t), as to which 
see p 550, po»t 

(n) 51 & <52 \ ict c 41 

(o) Ibid, 8 41 II) 

(p) See p 530 , post 

(g) 4 & 5 Will 4, c 76 

(r) Ibid , 6 27 As to the authority of pisticen to visit workhoie-ts see 
p 559, post, for their powers m tonnccUou with icmuval ordiis, fice 
pp 590 et seg , jmt, where those oideis are dealt with, and foi fhcir duties 
as regards the jxior rate, see title Bates a>d Rating 

{*) As to which, $ee title ItAXts A»» Katikg 



630 


Poor Law 


Sect 1 
Overseers. 


I’liiKh f1i btM 


A|)(K)tii(iuriit 
{{iwirili viiw 


(onslitiiliuu 


that m cases of suddon asd urgent necessitv the overseer of a parish 
19 required to guesuth temporary relief db each case may require, 
in articles of absolute necessity, but not in money, and whether the 
applicant foi leliff if. settled in the paiish oi not If an overseer 
refuses or iiegUtls to gi\e lelief in any such case of anon-settled or 
non-iesidont applicant, he may be oidered in viiiting to do so by a 
justice of the ptace, and, if he disobeys such an oulei, ho may, on 
Humniaiy coniictioii, be hued a sum not exceeding £5 A 
justice may .iKo oidei medical lelief to any paiishioner or out- 
puiishionei, vilnui lequiied by sudden and daiigeious illness, and 
the overseer mu'.t obev such an order on pain of a similar penalty 
foi default (M 

An oveiseer may also, in a case of sudden and uigeut iiectssily, 
give a wutteii oidei foi .idmission to the woikhou8c(o) The 
overseoi must ontti in a legistoi the name of eveiy poor peison in 
leceipl of oul-iehef in the pniisb, with such paititulars respect¬ 
ing the faTiiily aud settlement ofeieiv such pool peison, and Ins 
and then leluf and employment, as the Local Goveinment Boaid 
iequiies(/>) 

U02 If ovciseeis laivfully contiact any debt on account of the 
palish \Mihiii thiee months of the teiminatiou of then vear of 
oihee, then immediate successois must pay it(^) 

U03 When the powei of appointing oveisctus is vested in the 
jmrisli eouncil oi pniish meeting of a iinal parish, if the guardians of 
the union do not loceive fiom the council oi meeting the piescubed 
notice of appointment within the piesciibod time, the guardians 
must make the appoiutnient, and the poison ajjpomted by tbeiu 
will supeisede any oveiseei whose appoiutuioiit lias not been duly 
notified ((/) 

Hill 6- JtnifxU (>/ (Tiiatditiii'f 
Si'Jj Pill 1 —I 'onilitiitioH atnl }'i(>t(eiliiK/t 

" Ub4 The locnl adniinistiatiou of pool lelief is (‘iiliusted to boai ds 
of guaidians, wliidi expiesaion means a botiid of guaidians elected 
under the Pool Law Amendment Act, 1881 {c), and the Acts 
amending the same, and includes a boaid of guaidians oi other 
body of poisons peifoiming undei any local Act the functions of 
a boaid of guaidians under the said \ct of 1834 (0 This Act 

(1) Poor Law Aiuoudiueiit Act, 1S34 (4 A 5 Will 4, c 7b), e S4 Sec 
also Ooneial Older of the Poor Law Comnii'isioners, 22na April, 1842, 
oi-ts 1—3 (Slat 11 & 0 Rev , Vol X , Poor, Kiigland, pp 180 et neq ) 

(а) Geneial CouBolidated Older of the Poor Law (ommissioncrB, 
24th. July, 1847, arts 88—90 (Stat RAO Rev , Vol X , Poor, England, 
pp 74 at K«q) 

(б) Poor Law Amendmeut Act, 1871 (4 & 5 y\ill 4, c 76), s 66 For the 
duties of ov erseers with respect to biiiials, see title Bubial ami Orehation, 
\ol III, pp 476, 547 , for then duties as to registration of voters and 
elections, sec title Liectioxs, Vol XII, pp 194, 196, 201, 210, 217, 221, 
231,239,382.481 

(o) Poor Law Audit Act; 1848 (11 A 12 Vict c 91), s. 1 

(d) See looid Uovoinment Act, 1894 (50 A 67 Vict c 73), s 60 

(4) 4 & 6 W'lll 4, c 78 

ifi Jnteipretation Aot, 1889 (62 & 63 Vict c 63), s 16(1) In Bir- 
niiojlhani, Biighton, Unstob^SOty St Edmunds, Chiohesier, East and West 
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provided that when paiibhes Meie united f*>r the admiinHtration of 
the laws for the relief of the pool, a board of gviaidmns for such 
union should be constituted and rhoseu and that the workhouse 
or Roikhou&es of such unoii should ho !?o\erued, and the leliof of 
the pool in such union hlioulil be adnnnisteied, In the hoaid of 
guardians(o), also that where Iho adiumistiatum of the laws hu 
the relief of the pooi of auA single parish had been or m dinudetl to 
1)6 governed and adnnnistoiol by a board of giiaidiaus, siub board 
should be elected and constituted, and autboiised and cnlitlod to 
act for such single })aiiili in like nianiiei in all lespects an a bo'vid 
of guaidians foi united paiishest/i) 

1105 Guaidians aie eUr ted paioebuilh. the nnnihei to be eUvled 
foi each jiaiish being tued by theionstitatiiig ordoi Such nuiiibei 
may be alteied by either the Local (lovoimnent PoHid(() oi the 
county council (/.), oi, if tlie union is in iiioie than one county, by 
a joint committee of the councils of tlie lespective coniiLies d) 

The Local (iuicniinent lloaid nu> h\ oidii uiiito binall parislus 
foi the imipose of Iho flection of gmiid unstia), and may divide a 
palish into waids for such elet tious of gmudiaus, and deunuune the 
nninhei of guaidians to bo oloitod foi oadi waid(a), and may altei 
any waids and the nutnbei of guaidians to la) oloited foi mch 
winds 1 , 0 ) Tlu> conniv eniinfil have sonn what vimilm poweiH(p), 
and, in addition, huM* powt i to ioni()\o, by onloi ditliculUcs wbicli 
may aiise in (oniu'dion with an olodioii, oi with the lust nieelmg 
nftoi any oidinaiy eletlion.of guardians, and if fiom an election not 
lieiiig hold, oi being defettne, oi othciwisc, tin* boaid Ikim not been 
properly constituted may do wbat appeals uocossaiv to putmattois 

light (fjf) 

Ill a luial distiict the disliict comicillois aie the guaidians f(M 
the particular paiisli oi aioa for whidi tbov ha\e been elected, amt 
no special election of guardians can be held(/) 


68CT 5 


)' li t Molll 


I’lcKK, Exttoi, Foichoc, Kingston UIKIU Hull, li rpool, Mullonl and 
J.otlnuLdand, Oswestry. 0 vford, IMi mouth, M.utM.«iJH}tou, uiid Moko 
Jlamerei, the guaidjuiis and in Jav cipool, tlie sclei t v( stiy, hu\e po\v« rs and 
duties under local \tts Su. li guaidians rnuKt havi^ llm 
be elected in the way leijuued by the Local ijovciioiKut \c<, IS it (oo Ai .»/ 
Vict c 73),8 bO, bul m othoi lo'^pitls tiny cinitnoie to < x< oiw thepowus 

and duties eonfei red by the lota! Aft K . 

iq) Poor Law AinendinonL \ft, IHltMA i W ill ♦, c »fl), « do 

(t) Pool Law Aiufuduunt \f( 1844 (7 A. 8 Vnt i ini) s 18 

(k) Local Ooxenniunt V(t, 1804 (yo & ">7 Vi«t « 74), s yiy 

(l) Ibid, 8 60 (3). and see lilh Lo< ai ttOM,risMKsi, \<d MX, 

Ste Poor Law Amendiiient A«, 1868 (J1 & i Io'x’ao v,pI 

(n) Dnidcd Panslu-i and Poor Law Amendnu ut \f t, 1870 (d > A 40 Vict 

(Vy^’lhvided Panshiw and Poor Law Amendment Act, 1882 (45 At 46 V^ict 

M*Sce Local Govcinmfnt Aft, 1894 (56 57 V'lct c 

title Local Uom i nmlsi, Vol XIX , p 378 

(o) Local Goiernuient Aft, 1894 (66 & 57 Vict « 7d), s 

ly) tana /r.u i nolTi#! 


Government (Electiona) Act, If®®^ 

(r) Jjoeal Government Act, 1894 {58 A. ai ^ t c h 


73 ;, 8 60 , and 
t8 (o), Local 
d4 (3) 
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The piopeitv and pc^^onal (juahlii .Uiouh of electors* are the same 
ay m otliei local government franchifaea («), vith the single dis¬ 
tinction that the leunpt of medical lolief disqualifies(0 The 
elections aie hcdd and condiuted accoiding to the lulos fiamed 
hy th( Local (tou*) uuu nt Ji(iaid(rt), undei the Local Govei nment 
A(t, ]H'J4(^) 

1106 The ((iiahhcation foi a giiaidian i-* eithei being a paiochial 
(lectoi (0 of HOMie paiisli in the union, or having resided m the 
muon duiiiig the ^\hoIo of the twel\e months pieceding the 
(lection h/), oi, in the lase of a guaidian foi a palish whollj or 
partly situato within the .uea of a hoioiigh, whether a county 
hoiougli 01 not, hoing qiialihid to be elected a councillor for that 
lioiongh (<) No pusou is di'-qualilicd hy sex, oi uiauiagi (/) 

U07 The disqualifications uic the siiiun as those foi a district 
loiUKiIIoi ( 7 ), with the additions tint no .issistaiit o\eiseei and no 
pud ollicei of a hoaid can he a giiaidian, and no peison locening 
any fixed salaiy or eiiioluiiient tiom the pen rates m any paiisli 
01 union IS capable ot seiving as a gnatdian 111 such parish 01 
niiion (h) 

\ giiaidian who is an otluer or soldiei of the auxiliary 01 loseivc 
f aces does not become disqnahtied In uasoii only of his uliseuce on 
lUlive SOI \ Ke, 01 on sei\ n 0 In voml the m as ( 11 

(s) See litli Jim ijo\s A ol Nil , pp 182 et *ty 

{1) kSee DohImJ and roni li iw Vinoiuliiifnl Act, lS7b (JO &- 40 

\'i( t « b1) s 11 M(dni)l lt«'li> t l)l^([u ilitii atinii Kninnal At t, ISSl 
(48 A 10 \ ji t t 4b), s 2 Hut not so in ic'^ptct ot \ u imaliou sec Vaenna 
(ion Act ol lSh7 (JO (k )l \ It 1 t 84) s 2b see also 1 ille Lllchon*-, 
Vol Ml , p 102 

(ft) /bid, ss 20 (5) 48 (4) lor the procciliiit, sec title LciCTltiN- 
\ o) Nll,]ip 380 itq ht tmltis it pKMiit 111 toroe aie the GuaitimiM 
(Out'udo Lonilon) I'litlioii Oitlti J808, anti (lu (lUmlnns (London) 
lltilion Oidti 1898 (slat H <) Ke\ , Vol N Potn, F'ni'land pp J 
41) Hv vnlut td theVIui n ipal Lltotitni-(l.’onu[il iinl lilt tjd Ifirtclici"-) 
At h, 1011 (1 &. 2 («rt> o r 7), it e in illtgil pi iclitc to in ifie a Jal » 
stuttMiicnl inielititin tti tin {it i ond chiiuutti or condiit t tif aciiiditlei 
d a niunuip d elt etion, whit h im liidi a tin t hctioii til gu vidtjus (st.o Mum 
tipal 1’It t (ions (( oini|i( and Illt'ifd Ihutues) Vt(, 1884 (47 A. 48 Vict 
t 70 ) ) such tlet lions hung thus put in tins rosjicet on much the saiin 
looting as {laihamentni \ tlitlioiM, ts to whuh si*o title I IICIIOV', 
Vol Nil , pp 20 s el ift/ 

(b) bO A “i? \ ict t 73 

(e) Local Go\eminent Att, l804 {3b &, 57 Vn t c 73), s 20 (1), (3) , and 
BIO title EiniioNs A ol \II , pp 101 jj)j J02, note (*), 245, foi 
yaiuchial eiet tins 

(d) Local Govt'ininont Act, 1804 (50 & 67 Vnt e 73), s 20(2) 

(e) Ibtd see ntlo LocAi OoM-hSMl M, Vol XIN , p 30.3 

if) Loc'd (.ineiniinnt \ct 1804 ('lO A, 57 Viet c 73t s 20(2) 

[I]) bee title Likai t.ovf uNMExr, Vol XIX , p 20J As to the dn 
qunhfU ition imposed tn a tninution for ticnsun or felony sic Vorfciluit 
Act, 1870 (33 \ 34 \ let e 23), s 2, and title Ctuminai L4W ai<i> Pro 
CKIURE, Vol IN , p 12s 

{h) Pom Law Aiueinlment Act 1842(5&6Vict c 57), 8 14 Payment 
to n nil tin. d piat titninei-foi notUieation of disease does not disquaJifT Im 
hemg a gu iidi.in (Inirctiotis Disease (Notifacation) Act 1889 (.>2 & 63 V «( 
o 72), 8 11 , Public Health (London) Act, 1891 (54 & 65 A ret c "b 
• 67) 

(♦J Ml ndiersot JiOcal Autbonties Kclief Act, 1900(63 A64 Vict c 46), s 2 
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1108 If no pojson is elected in nuy paneh at the annual election, 
the existing guardians maj ontinue in otface (A). and in case of any 
\acancy the remaining guaidmns aie competent to act {!) No 
defect m the qiiahhcation oi election of nii> jieihon aoling as a 
guardian at n hoard of guaidians \m 11 \itiate tlie pioecednigs of the 
boaid {m) 

1109 A peison du4 lU'tted can only lesigii uitli the (onseiil of 
the Local Government Hoard (n) 

mo 'lire term of oflue ifa lluee seaia. oue-tlmd iis iiuuly iih 
niaj be, of tlie bond going out of office on the 15 th Vpiil m each 
Aeai , but the county council, oi a joint cominiltee, iim\ on tlio 
.ipi>lication of the boaid give ihiections loi the siiniiltaiieous letiie- 
nient ot the whole board on the said date in eieiy thud \eiii, aiid 
may on a like application rescind such dnettnui (o) Tiio toniiU 
council din'ols 111 Inch'sear oi mviih of eaeli tiieiiiiiiil peiiod llui 
guardianb for each jmiisli, oi nanl oi distiici shall ie(i)e(y») 

im Theie aic no f ( oz/u/o oi nominated guin(bans (</), hut the 
boaid ma\ elect a (lianiiian oi \ ice i ban man, oi holli and not 
more than two othci pc iscms, fiom outside then own hodv, hut 
from persons cjualiliod to he* puirdiitis ol the urnou, and any 
peibon so elected will be an addiiioinil guardian and meinlKH cjf the 
board (i) 

\ VICc'-clianmaii bolds oiJjn* during the leiin of olli(<‘ of (in* 
chairman, in the ab-c'iKu or during the nialuhlv of tlic> cbaiiman 
he has tlic' powens and anlhoiilc of the cli.inuiiui (•>' 

m 2 Tlu* meetings and proceedings c)f bouidh of gnindians, ta\> 
that the chunmaii ma\ he elected lioin oiitsidetO. are ii'gulaUd h\ 
the same nilob as are .ipi>lifablc> to nth in clisliict c'onmiKfrf) The 


(it) Poor Law Aiin'iidiiifiit Act, 1842 {a A 6 \ n ( < S"), h lo 

(l) Ibul , s 12 

(m) Ibid ,8 1J 

(n) Ibul ,8 II 

(o) beo Local Government Act, 181)4 (AC & ~>1 Met C 7 1 ). 8 20 (< 5 ) , 
District CouncillorH and (iiiaidians (' 1 ( nil of Olllcc) Act, 1900(01 A. 01 Viol 
t 16 ), 8 1 , and title Lj K iiON", A ol -Ml ]• 390 

(p) Local Government Act, 1894 (r>0 A )7,\Kt < 7 1), s 00(2) (4) Hi*' 
first appointed dav for rt,tiri inc*ut in lolalion was 1 Ath Apiil, 1890 (ilnd , 
8 79 (d)), and foi simnltaiieous retiicmcnl, lAfh Ajinl, IHOH {ihtd, h 79 


^ \l) Ibtd , B 20 ( 1 ) An evccption 4 viMs 111 llic c jvc ot Ovtincl, which i» 
uncicT a local Act bcg tbtd , b 00 ( 0 ) 

(r) lbid,B 20 ( 8 ) See also title Litciioss, \ol MI pp -17 •, 1 *d 
It would sec'in that where the chanman is choled tioin among tin 
guaidians he cc ascs lo be chairtiiaif on the 1 Alh April in any ye ar win n he 
goes out ot oltioe as a gnarclian, but that, Kubjcc-t to thw. In jb eiiinlcd to 
act as chaiiinati until Ins surcseBBor ih uyipointc d at the annual nu 4 to’W • 
see opinion of the Local Govcriimeiit J 3 c>atcl, 20 lh March, 1912 170 J r 
105 ), and R v liowlandu. Ex parte BepeUy, [lOlOJ 2 K 11 930 
(«) Local Government Art, 1894 (A 6 A- 57 Viet c 7 ‘ 3 ), 8 cAO ( 2 ) 

It) hee the text. „ n 

(fl) See Local Government Ac t, 1894 (50 A, .A7 Viet o 7 1) s 59 , f uhue 
Health Act, 1876 (38 & 39 Vitt c 55), s 199, sched I , uid title IjOCvi 
G ovr-nsMiST. \ol XIX , p 278 As to keeping order ai unet'tigs, nee 
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meetings are not neeess>arily public (i), and the guardians may 
decline to luhiut any peison, save the Local Government Board 
inspector (() The fact that a member who has a personal interest 
HI a inattoi beloie the meeting takes pait in the proceedings does 
not vitiate tlie }>ioceedingb(</) 

Meetings mii''t not Iki hold m preimsi's licoubod for the sale of 
intoxicating liqiiui, evopt wlioie no other room is avinlablo eithoi 
free of cliargo m .it a leasonable cost (e) If guaidians have provided 
themselves with a hoaid-ioom and offices, the\ must permit the 
juial distiict council to have the use theioof, foi the puipose ol 
their meotings and proceedings, at all le.isouable houis, auv 
(juestioii as to sucli hours may lie deteniuned hv the Local 
Government Boaid (/) 

1113 At least one month’s nolme in wilting must be given to 
cvoiy guaidian(/y) of a luoeting at which jiroposals lu the nature of 
Hupeianimation oi gialuitus to othceis oi Mivants aio to he 
consideical(//), and at h-ast seven davs’ notice of resolutions to 
authoiise the attendance of cleli'g.iles at meetings of the Pool Law 
Ifmons Association (?) 

Wheie an Act leqmies the consent in wuting of a maionty of 
tlie guaidi.insof a union, it will suffice it <i lesolution giving consent 
IS ]mss(d at a meeting of the gnaichins ot which mettmg, and of 
(lie business to he transacted theieat, not loss th.m fouiteen davs’ 
notice h.is been given to e.adi giuidi.ui (/.' 

1114 If the wh >lt) of any jiaiisli oi paiisle’S is situated nioie 
than loin miles lioin the place ol motling ot the ho.ud of guaidiaiiH 
ot the uuioii of which it oi they foiui pait, the Local flovTinuieut 
H laid, on the application ot the guardians, mav foiin it oi them 


IhbsoH ^ 7'’hssv (ISM). 7 Jimg 305, I)o>/le \ lahoner (IMQ), L li 
I r ,(' JUH file powei8 of the Local floveiiunent Boaid with respect to 
the pioitechngs oi Kuardians an not aflcctod by tho Local Gove mine nt 
\(t, 1804 (5fi \ 57 Viet c 7.t) s 'id (ibid s 50(4)) The guaidiaiis ol 
«vciy iboish Ol union acting undt r aiiv toe il Act foi the relief of the poor 
must meet once .i foitniglit oi ottener and, if llure is no designated 
«luuiuiau, must appoint a ehuiinian and vice chan man annnatly and as 
vac nicies otcni (Pooi Jiiivv AmeiKlineut Act, I84t (7 A 8 Viet c 101), 
s ()4) 

(ft) As to the jnivdege of inembeis in rcspc'ct of speeches, see title 
Lihci am> St vnuur, A ol XVllI , jip (»77 et vea , and of newspaper 
lepoits, ibid , i)i> «)98, 7to 

(c) See p 527 (inte 

(d) V Epsom IahoI Board [18971 1 t'h 36 

(«) l4pial (mveiument Act, 1804 150 A 57 Vwt c 73). s 61 

(jO Ibtd , » f>« (3) 

(?) fn jinv case wheit a mectini; is'iecjuiicd to be summoned bv notice, 
a IS iioeessarv that tin nolui sJiould be served on every member of tlie 
boaid A deffiult maj render the meeting invalid (Dobson v Fmsu, 
♦If pro) 

(k) Pool L.IW nilmis’ ynperdmiimlion Act, 1896 (59 & 60 Vict c 60). 
p 9 set p 5t(>, poht 

(») Pov I J.aw I'lnons Association (Expenses) Act, 1808 (61 ic 82 Viet 
e 1&), a I seep oid,post 

(l) I>n ided Parishes and Poor Law Amondmeut Act, 1882 (45 A 46 Viet 

e 68), ^ 12 , 
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into a district, and direct the guaidians t(\ appoint a committee ol 
their members to receive applications fiom pool persona letimring BOAKidblof 
lelief in such district, to examine into the cases, and to leport to the 
guardians thereon (/) 

Sin-SH(i Poirtii, awi 

1116. Guaidians eaiiiiot act except at a meeting of il>e bD.il of nuiicdof 
guaidian8(w) They govern the woikhouve of the miKoua), and 
administer the relief of the pool (<») Tlieii duties in tlase lespocts 
are piesciibed by the Local Go\eminent Boaid bv a genoial 
order (p), declaring that, subject theieto, the guidance, 
government, and contiol of eieiy workhouse, and ot the olhcois, 
servants, assistants, and paupeis theiein, are to he cxeuused by the 
guardians {q) 

1116. The guaid'Hus aie a coipoiatioii by the name of "The (ouhtuuHon 
Guardians of the Pooi of the liiiion (oi of tlio I’ansli of 
) in tlie (ountv of . ’ Mith jiorpetual succession, and a 
common seal, and as such tl)e\ inn\ acceid, take, and bold, foi the 
benebt of such union oi jnnsb. ,iiiy buildings, lands, oi boiedita- 
ments, goods, effiM'ls, oi uthei propel ty (,») 

A boaid of guardians is a local authority \Mthui the mc^aning of 
the Local Loans Actsfs), and of the Local Gocormnent (Stock 
Transfei) Act, HUji/), and a sjionding autlionty within the 
meaning of the \giiculLuial Ji.ilos Act, 18‘Jt)(fl) The fhibhc 
Bodies Coiiiipt Pi.ictiujs Ac.L, 1HS‘> (h), applies to a hoiud of 
guaidians, its niemheis olliceis, and cants 

1117 Any conLiact by guaichiim in cium('c.tion willi the mam itmia, 
tenance, clothing, lodging, employment, oi lelief of Ihc' pool, o, 

(i) Pool Jjhw 'Viiiuidnieiit Act, Jh4i(6&, b \ a I (• 77) s 7 
(«) Poor Law Am< ndnunl t 1834 (4 & ''it\ilt4 t 7(1) h J8 
(») See p 568, font 
(o) See p 663 yogi 

(ij) Geneial Ooueolidated Ordu ot l!i(' INku iw I'oiiiinishioutm, 

24tn July, 1847 (Mat RAO R< \ , Vol \ , Pooi 1 U|i;laiid, pp 74 <1 mq ) 

(fl) Ibtd , art 152 

(r) Union and Panah Property Act, IsH (5 A 6 Will 4, c 6<)), a 7 , 

Poor Law \mendment Act, 1842 (5 A 6 Vict i 67), a lb An iiijiiiu lion 
lies to prc\» lit the impiopei application of (Ip poijr laii . hc i>, howevci, 

A-6 V Moikqr Tyd/il f nton, [lUOOJ 1 Cli 516. t’ A Guardians aio 
erapoweied to acqmio land for the omployrrunt ol the pocu tlienuni. 
see Poor Relief Act, 1819 (59 Geo 3, c 12), s IJ . Pooi Relief Act. IHU 
(1 & 2 Will 4, c 42), Crown Lands Allotments ^.ct, 18)1 (1 A 2 Will 1, 
t 59), Union and Paiish Property Act, 1817 (7 A 6 Will i, c 69), s 4 
and Local GovcinuKut Act, 1894 (56 it 67 Vnt o 73), e 6 A boaid of 
guardians may pionde buildings, appliances, and attendants for the piiipow 
of canyiug out the pro% isions of the rleansing of Pcisons Act, 1897 (On A 61 
Viet c 31), 8« 1, 2 Pcrinttling a vermmourf person to h.av'© the use 
of apparatus for cleansing the person and liis clothing is not parochial 

lehef (tbtd .si) . , 

{«) Local Loans Act, 1875 (38 A 39 \itl c 83), » 34. sc-c title Mosn 
AKD Moi<KT-LrNM\6. Vol XXI, I»p 61 el eeq 
It) 58 A 59 Vict e 32, 8 1 (2) 

(rt) 69 & 60 Vict e 16,8 9, Schedule See also title Raii ■* ami liAiiJtO 
(5) 62 & 63 Vict c 69,8 7 , and see titlet'KiMiRALLAW a* " Pnoc mcBE, 

Vol ix'.p 484 
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foi any othei purposes ivlating to oi coimeeted with the general 
management ot the poor, must confoini to the orders m force of 
the Local Government Boaid oi its predecessors, or he otherwise 
sanctioned bj tlie Board, or it will be voidable or \oid at the option 
of the Boaid (i) 

1118 Mortgagis, lionds, mstiuments, oi any assignment thereof, 
[iiopeity givdi bv 'lav of secuiity, contiacts, agieements, and 
appointments of oiliceis, and othei documents given by guardians, 
.lie exempt from stamp dut} (d) 

1119 Payment of debts, claims, oi demands can only be made 
by guardians within the half-\eai iii which the same were incurred 
or become due, or within Ihiee months after the expiration of such 
half-year, unless the Local Goveiniiient Boaid extends the time foi 
jiayment, which may be done foi a period not exceeding twelve 
months after the date of tlie debt, claim, oi demand (e) 

1120 Guardians and then olhceis aie prohibited, under a penalty 
of foifeitmg AlOO to the infoimer, from being concerned, either 
directly or indiiectly, in the supply for piofit(/) of goods to the 
workhouse, or otherwise foi the support and maintenance of the 
]) 00 i, duiing then teim of office, with an exception wheie two 
pistiles ceitify that the necessary nitides cannot otherwise he 
obtained (r/) 


(c) I’ooi Liu Aniludiiicnt Ait, 1SJ4 (4 A 6 Bill 4, c 76), s 40 Tlit 
orders KguJatiiig contracts are the General Oonsolidated Order of tlie Poor 
Law (’ommihsioiicis 24tli July, 1847, arts 44—51, and the General Older 
of the Pool Law (’oiiiinissioui js, 1st December, 1877 (Stat RAO 
Rev , Vol \ , Pool, Lnglaiul, pj* et icq ) \r to the necessitj lor the 
i ontinets ol guuidinus to be under seal, see title (’ouporaiions, Vol VIII, 

jip .180 it Kcq 

{d) Pool Law Ainendinciit Act, 1834 (4 A 7 Will 4, c 76), s 86 \n 
lo stamp duties guuially, see title Eevem i 

(p) Poor Law' il’ujment of Debts) Act, 1859 (22 A 23 Vict i 49), ss 1, 4 
'llus riiiposcs Ip piohibition against payment after the fixed date {Midland 
Rail Co \ Edmonton Unton, fl895J A C 485) As to when the tune 
Ix'gins to run, see tbid, and Rest Ham Union Guaidians v 8t Matthew, 
Jiethnnl Qtcen (Chunhwardetik) fU , A 0 477 , Manihester, Sheffield 

and Jjtneolnshve Roil Co \ Doncaster hnion Guanlinns, [1897] 1 Q R 
117, C A As to extension of time, and the application of the statute 
generally, see Rhodes v Pately Bridge Union Guaidtans (1884), 61 L T 
2J5, Bakery Btllencay Union Guardians (1863), 2 H A C 642, li v 
Stepney Union (1874), L II 9 Q B 383 , Castle v Fulham Union Guai 
d«m« (1872), 37 J P 66, Death v Peteisfield Union Guardians (1888), 
21 Q B D 447,0 A See also title Limit vaiOA of Actions, Vol XIX, 
p 180 As to the method ot payment, see General Consohdaied Order 
of the Pool liaw Ooinmissionexs, 24th July, 1847, arts 84, 86, and General 
Order of the Poor Law CommiHsioncrs, 7th April, 1857 (Stat RAO 
Rev , Vol X , Pool, England, p 129) < 

(f) Skinner y Buelee (1824), 3 B AC 6 

(g) See Pool Relief Act, 1815 (65 Geo 3, c 137), s 6, Poor Law Amend¬ 
ment Act, 1834 (4 A 5 Will 4, c 76), ss 61,77 , Robinson v ftnerson (1866), 
4 H AC 352. Uendeison x Sherborne (1837), 2 M AW 236, Weal v 
Andrews (1822) 5 B A Aid -328 , Pope v Backhouse (1818), 8 Taunt 239 , 
Btanhy r Dodd (1822), 1 Dow A Ey (K B ) 397 , Greenhowy Porlcr (1861). 
26 J P 24, Davies y lJurvey (1874), L R 9 Q B 433 , and other cases 
odteoted m Lumley’s Public Health Acts. 7th ed , pp 1088, 1089—1091 
ThOrestiittion does not apply, to matenals suppbed for the repair of the 
workhouse (Barber v R'aife (1834), 1 Ad A El 514). 
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1121 Guaidians may luciir leasonaWe expeiisus in oollectliiff 
necessary information on matteib connected with then duties (/») 

1122 With the coiiheut of the Local Government Board, 
guardians may subscribe towaids the suppoit and iinuntenauce of 
any public hospital oi infiimar} foi tlie inception of sick, diseased, 
disabled, oi wounded peisons, oi of peisons suffeiing fiom am 
peimanent or natinal infirmiti (i), and to any a8>lum oi institution 
for the blind, oi the deaf and dumb, or foi persons sufTenng fiom 
any permanent or natmal inhinutv, and towards any association oi 
society foi aiding such peraouh, or foi providing muses, oi foi 
aiding gills 01 bo\s in ^eivice, or towaicis any othei asylum or 
institution which appeals to the guaidians to be caliulatcMl to 
lendei useful aid m tho admmisliation of the lolief of the pool (A), 
and to aiij societj oi bodv corporate foi the pie\(uition of ciiielty 
to childien(/) 

1123 Guaidians must ])iovide foi ilic teceplion in ihe woikluaiho 

of cluldion and coung peisons tiilun Ibeio in puisiiaiice of llio 
('hildic'n Ad, un<l mat j>a^ an> evjicnses so iricmred 

out of the coimnon fund TIicn miu inslitute pioccc'dmgs 
under Part II of that Act, which icbiti's to llui jni edition of 
cniclty to cliildion and young peisinis, and inm pay the leasoiiablo 
costs and ovpenses tbcieol (o) ind thee aie the local authoiiU, 
elsevAliere than in London, foi llie pujpo''('s f>f Pail 1 ot the Ad, 
winch deals with intant lile piotedion (/>) 

U24 With tlu‘ sanction of the Local (ioceinnient Boaid, 
gUAidians, including meliopohtan gmudians, may hoiiow for the 
jiuipose of laiBiug the expenses incuued oi ])io])ose(i to he iikuiho 
toi any permanent woik oi object, oi any otlii'i thing the cohI ^ 
of which ouglit in the opinion of tlio Local (lOMunnunt Bomd lo 
be spread o\ei a teiin of }Pais, hut the total delits of tin giiaidians 
under the Ads leluting to the relief of the pool lunst iiote\C(Ml 
one-fnuith ot the total annual rah ihle valiu 'f (he union,'unloss 
the Local Go\einment Boaid has by piocisi mil onhr (xUiaUd 
such muMUiiuii, which it ma^ do up to one-lmll < /) 'Hi unajiplied 

(A) Divulecl Parishes ami Pooi I,aw \iiu ikIiih iit \< t, ls7(i < 5‘> V 10 Vic ( 

0 61), ss 15, 16 

[t) Poor Law Auieiidm* at Ac t, 1851 (J4 1 > A a t c 105), s 4 

(A) Poor Law Act, 1879 (4iiSr 4.1 \ lot c 'll), s |o No Mihsc iiplicm ci.ri 
he given to any asylum oi m'^fitulioii tli.ifc is not oja n to he ot assiKiuiae lo 
tlio paupers under tlic guardians {tbid ) In London t)n‘ gnaidiann ran 
sinang© with liospitals for the tieatmciit of pauiicm on n iio'- sec Mclio 
itoUtau Poor Amcnclmont Act, I8i>9 (,li A 13 \i(t o 61), h lo 

(1) ('‘hildren Ad, 1908 (8 Ldw 7, e 07), s '36 

(ot) 8 Edw 7, c 67 • 

(n) Ibtd 8 120 IhfJ Local t»oM*iiuncnt Ifoaid lias adciRcd 1h, t 

uadei this section go iidians ha\e no dmciction is to jccciMog such canc^, 
but must do “o 

( 0 ) Jbul H J4 (1), sec p 541 /ot / ,, , ,, 

(p) Cliildrc*!! Vet, 1908(8 I dw 7, e «7), a 10 Nc g. to i.dh, title 
asp < HILDKIS, \ ol \\ 11 . pp 1 >8 *c</ Koi tJi< po'CC lh and 

duties of guardians in relation to tlic education of <hilcJj<ii sec tiilc 
Education, ^ ol MI, pp 8I ei neq 

(a) Under certain circumstances pirsons who have m.. ic iivanecs to 
umcHis and paiishc.s bt.voud the authorised horic/wing povvtib inaj bo 
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balance of any ban m^y, with the consent of the Local OtWeiH* 
meat Board, be applied foi any purpose for which guardians may 
borrow (0 The loan must be repaid witlun such period not 
exceeding sixty yeais as the guardians, with the sanction of the 
Local Goveiimient Board, may determine, either by yearly or 
half-yearly instalments of principal or principal and interest, or 
by means of a ‘-inking fund (s) 

(luaidians may boiiow without any consent for the purpose of 
repaying outstanding loans which tho> have powei to repay, but 
any money so boiiuwed must be lepaid within the same period as 
that originally sanctioned, unless the Local Government Board 
consents t) the toim being extended (t) 

Moneys borrowed by guardians are a cliitige on and are payable 
out of the common fund of the union (o) They must keep a 
legisbr of the securities in lespect of all suras borrowed by them, 
in the foira piesciibed by the Local Goveiiiinent Board {h) They 
must not m\est in then own secuiities (0 
'The Manngeis of the Metropolitan Asylums Distiict(d) raav 
boriow flora the London County Council m the manner prescribed 
for borrowing trom the defunct Metropolitan Board of Works (r) 

1125 Boaids of guaidians must make annual 1 etui ns to the 
Local Government Board of their receipts and expendituie and 
of any lates levied by them The cleik is lesponsible, imdci a 
penalty of not exceeding £*20, foi the due malviiig of such returns in 
the presciibed form (J) 


loimbiirsod with tlie ooiiseiit of the J^uoal Govenmieut Board 
Ijaw Loans Act, 1872 (36 \ 38 Vict 0 2), s 4 


see the Poor 


(r) Poor I^aw Act, 1889 (52 & 61 Vitl c 66) 


s I 


(«) l\«n Law \i t, 1897 (80 &■ 61 Vict c 29), s 1(1) 'I he binking fund 
must bo cicdled and applied in uccordanee with the Local Loans Acts, the 
pi escribed rate not exceeding *1 per cent poi unmini (ibid , s, 1 (2)) In 
addkiou to the general power ot bon owing, guardians m the Metropolis 
may he spot lally euipoweied to borrow from the London County Couiich by 
the annual luoney bills of that council, as to which see title Metropolis, 
Vol XX p 444 

(!) Poor Law \ct, 1897 (60 6Mut « 2)), s 1 (4) -(6) Guardians 
r.uinut pay off a loan sooiiei or ui a differi nt manner than is proyided for ui 
the < ontiact, unless the lendei consents (If'cst Deiby Cnion v Metropolitan 
Jjiji Asgiiifinre Sottely, [1897] A C 847) 

(rt) Union Loans Act, 1869 (32 & 33 Yu t ( '16) s 4 The form of secoriti 
IS prosciibcd by tbtd, s 6 As to the oommou fund, see p 649, po>i 
The Poor Law Amendment Act, 1834 (4 A, 5 \\ ill 4, c 76), s 24, provided 
that loans for the puipose of building, luring, .iltoring or enlarging woik 
honaes might bo thaiged on the poor rate and, by ibid, a 63, that ihi 
Publiy W orks Loons ComnuBsioners might nuke loans on snch soounti 
\» to honottiiic foi the ledemption of loans, t-ee Poor Law Loans Act. 
1871 (34 A 36 A'ict c 11), s 2 

Parishes uid Pool Law Amendment Act, 1882 (46 & 46 Vlct 
0 68), a 14 riie form of legister is presriibcd by General Order, 7th 
Dceember. 1882 (Mat RAO Rev, Vol X . Poor, Fngland. p 174) 

(f) Poor Law Act, 1897 {60 & 61 Vict c 29), s 1 (2) 

[d) See title MiTROPOiia, Vol XX , p 411 

(r) See Metropi>]ilan Board of Woiks (Loans) Act. 1860 (32 & 33 Viot 
102), s .37 

(4^ *^jTv^*t*^* '^M)*^****^ (23 ^ ® 6*) and 1877 
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Ild6. Guardians have many powei b and duties relating to mattete 
which are dealt with elsewhere in this work (<i). 

Si B-SrOT 3 - / I ntr nlil)<jA 

U27 Guaidiaus may bring actions, prefet iiidiclnients, and 
sue and be sued in their coipoiato name(/j), and in ouch name 
take or resist all other proceedings foi or in ielationtoaii> pio|iorty 
held by them m virtue of their oihee. In an\ action or indictment 
relating to such propeitv it is sufhcieut to state or lay the pioperty 
to be that of the guaidiaiis of the union oi parish (0 

U28 In any civil or ciiiniual piocendin^ it is not neces- 
saiy to piove the oiigiiial ordei constituting any board of 
guaidians in anv caMi in which am peisons piofessmg to form a 
board m obedience to siuh oulei have taken upon thcnisolves to 
act, and have continued foi thieo yeuis to act, in tlie evocution of 
the laws for the lelief of the poor, and in no pioteodings is it 
lawful to question the qualification or validity of the election of anv 
pi'ihon ns a guaidian after the end of twelve months ne\t following 
the elecivon, or the time wIkui the alleged disquahhciitioii or want 
of qualification of tho person agiuiisf whom such ])toceedings shall 
he duettcd lios ausi 

U29 In all cases ill wliiili gnaidians ma> innke an application 
oi loniplaint, ui take pioiocdingb, hcfoio justice’, at pettv, Kpecjal, 
geueial, ui quaitu nasums, they in.iv empower am of then olhoeis 
to do so, hv Older m writing uudii the hand of the piesidiug 
chauman and sealisl with the common sial ol lla hoaidl/) 

'ilie cleik to or othei oflicei of a bo«id of guaidiansoi ilistrict 
hoard may, if dul} enipoweied liy the hoaid. make or resist any 


{4f) I'oi tho pdwcis j.nd dutica of guaidiiiiH with logmd to luriutics, msv 
title Lunatu s and Plkhons oi I’n^oovd Min», VoI \ 1 \ , pp 488 H n'q , 
527 As to the bnnal of poor pcisons, s . title Bcuiai and 
C uEMAfiOK, Vol III, pp 5‘J‘) ct kfq , as to the edia 'tiou of chtidreti, see 
title Educaiiov, Vol \11 , pp 81 et neq , as to llic .ipjiomtrnent ot the 
AhbOSbniont coTiuiJitlco, ^ce th' Union AKsc’<Mrii at ComiaittiH) Act, 1862 (2rt 
& 26 Vict c 103), and, getieraJlv, lor the powers .uul duties of gaardiiuiK 
as A rating authority, set title Eates am* Eaiinc Koi the prole* lam 
of children and young persons, see title IsrANTS am* CinrDKKv, \V*1 
XVII, p 171 As to iiielosiiig lomnnm land for pool law iniiposes, see 
(itle Commons ani> Kiouib oi I'ommo*., Vol IV, pn 610, fill, and the 
Commons Act, 1899 (62 & 63 Vict c 3o), s 22 hr lied 1 , as to poor 
allotments, see title Ai LorMENTS, Vol I , pp 332, 3 {t Vor the powers of 
guardians as legaids apprentices and seivants, see pp 566, 566, post and 
title Master and SEUVANf, Vol XJT, p 80 
(fc) See p >35*, ante 

(t) Union and Parish Property Act, 18J5 (3 &. 6 Will 4, < 69), s 7, Poor 
Law Amendment Act, 1842(6 & 6 Vwt c 67), s 16 As U* laying the 
property in indictments, see title Criminai. Lvvr an’d PiiocKDimE, Vol IX . 
pp 336, 645, note (d), 647. Guardians ai-e within the protection aflorded 
by the Public Authorities Protection Act, 1893 (56 Ac 57 VhI c 61), we 
title PuBUC Aothoritikb and Pubuc OSFIf rrs 
< fc) Poor Law Board Act, 1847 (10 & 11 Vict c 109), e 26 , and see Poor 
Lsvw Amendment Act, 1844 (7 & 8 Vict c 101), s 72 
(I) Poor Law Amendment Act, 1842 (5 & 6 \ ict e 57), » 17 
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application, claim, oi confplamt, or take and conduct any proceed¬ 
ings on behalf of the board, before justices at petty or special 
sessions or put of sessions (wi) 

1130 A board of guardians or a distiict board may pay the 
leasonable costs of the apprehension, and prosecution of any 
person charged >nith refusing or neglecting to maintain him¬ 
self or his family, or with running away and leaving his family 
ilmigcable, or wheieiiy such family has become chargeable, or with 
wilfully neglecting oi disobeying the rules, orders, and regulations 
of the Local G-overnment Board, or with any offence or misbehaviour 
in any workhouse, or with deserting or running away from anj 
woikhouse, and carrying away clothes, linen, or othei goods or 
things belonging to any workhouse, or given or procured or pro¬ 
vided as or for relief, oi with neglect of or disobedience to the 
reasonable and lawful orders of justices or guaidians, or of any 
district board, in the administration of the laws lelating to the 
relief of the pooi, oi with obstructing oi assaulting any officer 
engaged in the administration of such laws, or with fraudulently 
obtaining, sttMiIing, puiloimng, emliezzliiig, wasting, or injuring, oi 
wilfully misapplying any propeity applicable to or connected with 
the relief of the pool, or with any offence directly affecting the 
adininistiationof the laws for the relief of the poor, and the reason¬ 
able costs of apprehending and jiiosecutmg any officer who may 
have been employed in the administration of such laws for any 
neglect oi bieach of any duty of his office, or hn anv maltieatment 
01 abuse of any pool peison, and, subject to the approval of the 
Local Govenmient Board, oveiy Ixiard of guardians or distiict board 
must pay the costs of all legal pioceedmgs taken by any auditor, or 
undei his direction, for the piotection of the pool latcs oi property 
of any paiish, union, oi distiict, or taken by any othei peison whom 
the board of guaidians oi distiict board have authorised or directed 
to institute such prosecution or legal proceedings , and to the extent 
to which any such costs may not be repaid by the offending oi 
other party, oi from the county, liberty, or Ixiiough rates, the 
guardians of any union may, lu any of the cases afoiesaid, having 
due logard to the circumstances of the case, and subject to the 
approval of the Local Government Board, chaige such expenses 
to the common fund of the union, and the distiict boaid of any 
district may, hay ing like rogaid to the circumstances of the case, and 
subject to the like appiuval, chaige such expenses, either to the 
funds of the whole of such district, oi on any one or more of the 
unions and paushes compiised therein (n) Costs and expenses 
lawfully inclined in and about the prosecution of any person 
for which the guardians aie liabl'^, oi which they undertake to 


(w) PoorLawAmendjueiit Act, 1844(7&8 Viot o 101), a 88, Solicitors 
Aot, 1860 (23 A- J4 Vict c 127), s 33 

(H) I’oor Law Amendment Act, 1844 (7 & 8 Vict c 101), a 50 The 
costs of vacrination prosecutions by guardians or their officer or any 
re^strar are nithin tms section (Vacomation Act of 1867 (30 & 31 Vict 
84k ® 33) For vacomatiou generally, see title Pobmc Hfalth aki> 
Local. Administhation 
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pay under this piovision, must in all caSes be charged to the 
common fund (o) 

U31 Guardians ma} also out of their common fund pa\ the 
reasonable costs and expenses of an} proceedings instituted li} them 
under the Childien Act, 1908 ( p) 

U32 In cases whole jii&tKos ceitit} tliat a prosecution uftuiust 
a niastei or mistioss for neglecting to piovide nocessaiv food, ilotli- 
ing or lodging to an appientice or seivant (q), or foi inllicling 
liodily injurjf upon a poiMJU undei the age of sixteen \iais, should 
in the interests of public justice, bo conducted by the guaulians oi 
overseeis, the guaidiaiis or o^erseel8 must prosecute and pav the 
costs reasonably incurred in that liehalf (i> 

1133 G iiaidiansu ho have engaged in Ilf ig it ion oi .iii} ptoceidmg'i 
in couit cannot he requiied to pii} then •sohcitoi his oohts until llie 
tinal deteiiuination of the atlion oi piocoedingh, or until he has 
ceased to be retained by or f<u llw'ni 'I'he lull of costs muht ho 
taxed and be i>.iid uitbiii one yeai aflei bucli linitl dotenmnation 
unless the Locil Go\oimuent Hoard authoiises an ixtension ot 
lime for not exceeding six innntlis(>«'t 

1134 \Vbeie a muon exti'iuls into seviial di'.tind jimsdictions, 
everv mattei, act clicige oi ('onijilauit )»y Minch the guaidians 
thereof aio allot tod, oi ni mIhcIi t]ie> ha\e am inleiest. is for the 
juupose of jiuiMliction deennd to a)i''f oj exist<quallv Ihioiighout 
the union (t) 


‘^U M < 1 “I "'ll '' « 

(l J I i>j.niiiil int III I IhiliiH 

1135 Ihe Loud (iiAoiinmlit Jlo.ud iii.iy hv oidei diieit the 
u\oisters 01 guaidiaiisof an} jsinsli oi iiiiion, oi ot uiuled p'mslu»- 
oi unions, to a[)ponitsu(h paid ofliteis with su< h (jualifuationH as 
tlie lioaid pi (sciihes, foi supeiinti luhngoi assi -m g in the iduiiitiH- 
lialion of the relief and einidoyniciil of the jiooi, and may di (iiK- 


y As to die 


18(1 > (28 & jy \ J< ( 0 IV), h 

11 <1 (itle Im wth 


(o) Lmuu ('Imi^;^ jhihl i \( i 
oouiraon fund, set p >4'l, iiost 

(p) 8 Edw 7, 0 b7, sn 10, H, iwo p fit? <,»li 
CM> CiiiLiuisN, Vot XV'II , pi* ns, note ( 7 ), 171 

(fl) See Offences against Ihe Puson Af 1 18(5) (21 it, 2“) \ a ♦ i luo) h 2(>, 
and title Ckimival IjAW am» Pnocrnrai, Vol l \ , p 0‘21 

(») Offences egninst the Ptison Act, 18(»1 (24 A 2 » A i«'( t 100 , t. 7 J 
(«) Poor Law (Payment ot Debts) A<t, ISMl (22 A 23 Vi<t c li), k 5 
Tins proMSJon does not pieveiit guardians lu iking paMneiit on iiiouat 
of costs(tftid ) Seo.dsop r»40, code • Poi ibc hniitatiou of atliouH igai-nt 
gu'irdians, see ti(I<*H IjImi fAiiov or Actions, \ol Xl'irP 180, Pcbi,i< 
AoTHoiiinrs AM> Public Oi holes 
( f) Poor Law Amendment Ait, 1867 (30 & 31 Vict c 100), s 27 'lli< 
ap^Iate jnnediotion of quartir ses'-ions depends upon the junsdietioii 01 
theiufitices making ttieordci appealed from If u union extends into a 
borough, and an order is made by the borough justices, the ajipi il there 
from lies to the borough quarter sessions, not to tlie quartei w'SHions for 
the county (2f t Mafforduhirf Jutiiceg (1872) L 11 7 Q H -’88) Sm, 
generally, as to appeals to quarti r sihhioiis, titlf M auisikai i “, V ol AIX , 
p 642. 
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fiBci 6 duties of sncli ofB-eerfe, the mode of appointment l^dPltsmissal, 

Boards of thesecnnly, if any, to be given by them, and their remuneration (a). 
Graardians The officers covered by this authorisation include any clergy- 
man (b), schoolmaster, medical man, vestry clerk, ti easu rer, collector, 
assistant overseei, governor, master or mistress of a workhouse, or 
any other person who is employed in any paiish or union m 
connection with tlie administration of the poor law <c) The appoint¬ 
ment of any jiaid officer lests with the goaidian8(d), but if 
guardians make default in appointing an officer whom it is their 
duty to appoint, an appointment may be made by the Local Govern¬ 
ment Board (<”) 

In pursuance of the afoiesaid authorisation the Local Govern¬ 
ment Board has bv older (f) provided that guardians must, 


(a) Pool Law Amendment Act, 1834 (4 & 6 'Will 4, c 76), 6 46 The 

power applies to parishes under Local Acts (Ee 8t GiUh and St George, 
filoomsbuty, It v Foot Law Commihuiontis (1851), 17 Q B 446, 2? v 
St Pannaa (DireetoTH of the Poo)) Yj B & K 683, E v St Jamea, 

B ealminaler (Govcinnu etc of the Pool) (1859), 1 L & E 861) 

(b) This mcludes a Homan ('nthohe eloigyman {It y Hnalehurat (1884), 

HQ B D 253) A chaplain of a workhouse is an ollicei w ithin the meaning 
oi the Bcetioii (i^’x poitc (1863) 27 J P 60) 

(c) Pool Law Auk ndiiieiit Act, 1834 (4 & 6 Will 4 <. 70), s 109 As 
to the appointment ol into colleetois, see Pooi Rate Ait, 1839 (2 & 3 Vict 

( 84), M 2, Poor Law Amendment Act, 1844 (7 A 8 Viit c 101), s 62 
and title K4ils and U a ting 


(d) E V 7i«Ht (1840). 12 Ad & El 130 

(e) Poor Law Amendment Aet, 1868 (31 A 32 \ it( i 122), s 7, Mctio 
pohtaii Pool A( t, 1867 (30 Vn t o 6), s 80 

{j) Geneial Consohdated Older of the Pooi Law (.ommiKsionoie, 
24tli July, 1847, art 16J Art 154 provides that the ofheus must conform 
to tho oiders of the Local Government Board , see aits 155, 166 for tlic 
mode of appointment Arts 102—167 deal with the quahhiation ol 
oUlcers No person who has been convictid of felony, fraud, or perjury 
eau bViaii officer (Poor Law \moadment Act, 1834 f4 & 6 Will 4, o 76), 
s 48), General Consolidated Order of the Poor Law Commistaoneis 
Arts 172—176 de.il with their remuneration (see also Geneial Accounts 
and Audit Order, 14th January, 1807 (Stat E & 0 Rev , Vol X , Poor, 
England, pp .101 et aeq ), art 36), General Consolidated Order of the 
Pool Law Commissioners, arts 87,184—180, General Older, 6th May, 1877 
and Geneial Order, 121h February, 1872, art 1, provide for the secunty to 
he given liy officers Iho employment of assistant officers is regulated by 
tleneral Order, 10th August, 1867 The tenure of ofiiee and msmissal of 
officers 18 the subject of the General Consolidated Order of the Pooi 
Tjaw Commissioners, 24th July, 1847, arts 188, 190, 102—198, and the 


General Order, 12th February, 1879 (St*t R & O Rev, Vol X , 
Poor, Ellwand, p 161), ait 1 The clcik, treasuier, chaplain, and 
medical, omoer can only be removed by tlie I^ocal Government Board, 
though the guardians mav suspend 8U<;h an officer Other officers may be 
lusniissed by the guardians with tho consent of the Local Government 
Board Porters, nurses, and domestio servants may be dismissed by the 
KUai'diaiis, who must report the reason therefor to the Local Government 
BkDord Under the Poor Law Amendment Act, 1834 (4 & 6 Will, 4, 
76), 6 48, the l,ocal Government Board may remove an officer without 
tiottoe, and at iti sole discretion, and mimdamus does not lie to reinstate 
idlft (it 1 Poor Law Comm%aatonera (1850), 14 J P 36) As to the 
of guardian^ to appoint the supenntGadent registrar, sec £ v Aca«on 
{|B|2), 2 B AS 705 and tiUo Rjsoistuation ojf Births, MakHiaoes, 
AUTD Deaths - 
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wbenov^^’fiyiuaite, or Mbeimvei a Micauc^ oociuh, appoint ig)B^ 
persons to hold the offices, and peiform the assigned duties, of clerk 
to the guardians (A), treasuiei of the union (i). chaplain (k% 
medical officer for the vkoihhouso (/), district m^ical oflicer(»0, 
master of tho workhouse {n), ination of the worklmuse (o), school- 

(o) If the salary or reiuuiioraUon e\oeod« £60, an wpou)tii\ont tuuat be 
under seal {Dyie v St Pannaa Guanlmia (1872), 36 ,l > 376 AtisUn v 
Bethnal Green Guardiam (1874), L R 9 C P 91 , and see Smart \ 11 e«( 
Ham Uman 6ua}<h(i)is (IbS.*)), 10 E\eh 867) 

(h) The duties of the clerk aio pi escribed by the Oeneral Consolidattd 
Older of tho Poor Law ComniiasionerH, 2 ith .Inlr. 1847, aits 202, 219, 220, 
General Older, 14th January, 1878, and the books he must keep by 
General AeroiiiitH and Audit Ordei 14th Juuuuiy, 1867, aits 15, 16 
For tho duties of tho clcik to a vt utiiu; i oniuntteo of an asylum under the 
Lunacy Act, 1890 (6 J& SlVict c i'll, and the rules made tbeieimder, see 
title Lon A nos AMI Pfusovs oi I'Nsonxn Mino to! \I\,p 481 An 
luformalion in the nature of a owa uannnto uill hem leaped of Die 
office see title Gnowv PKAcncE, Vol X,p liO, note (f) 

(t) For the duties, liabilities, and loiiuiiiciatioii of the treasiiier, see 
General Cousolidnted Ordei of the Pooi Law t ouiniisomierH, 24lh July, 
1847. aits, 174, 184—186, 203, 204, Geneial Aeiounth and Audit 
Order, I4th Tanuaiv, 1867, ait 18 A treasurer who is n hunk uiaiiaKei is 
entitled to the protection alToided to bankers by the Uilla ol Exchange 
Alt, 1882 (45 <Sr 46 Vict o 61) s 60 {Ihilifar f/nion > ]\ hci'lwtujrd 
(1875), L It 10 Lxch 18J) A tieisnrer la not hnbh tor a he> incuned 
ihiou<?h tlie necossaiy employment of in a#ieiit ami witlioul uii\ uogligoni o 
on his pail [Coldttbier I man Oiundtuna \ Moif (iSOt), 08 ly 'J' 564) 

(1) As to the appomtmrnt of chaplain, see [{ \ Btundter UmoH 
(hiatdiuM (1811), 1 Q 11 130 and ns to inmn il, /-1 pmlt VuWwcm/ 
(1863), 7 L T 500 The iluti* k ol the (haphun in piesi nlied by the 
<<encial Consolidated Oidir of tljc I’ooi Law «'omiiii<si(>iiers, 241h July, 
1847, ail 211 A Koniaii (.atholio p^le^l or NoucoulormiKt minister 
may also be appointed, son General tlnbr, 10th August, 1867, and P v 
ITaaltltvist (1884) 13 G K I) 253 \s to the power oi the hwhop to 
Ineiise a clcigymaii to oJhciale iii the eh ipel ol a piibla or iharitoblo 
institution, see 1 Ik Piivate Gbapels Ai t, Is71 (34 A. ,55 \ k ( t 66), and title 
I « < I I sii'.JK VI J.vw, V^ol XI p 6 <1 • 

( 1 ) As to tho appointment of medual ollh’crs i-t i t i m lal ( oiisolulatcd 
Order of ihe Pooi Law (’ommi>ooiifi , 24th Jul\ <817 aits 153, 157, 
ijualiflcations, ifxd , art 169, (leneiul Order, 161 h L^iunbni, IHnt (stat 
il A. 0 Re\ , W X , Poor 1 egl h'< 1, p 141) tenun ol otlni*, Gnu ral 
Order, 25th :VlaA, 1857 (‘^t it UAG Rev ^ ol \ , I’ooi 1-HKlaml, p 157), 
General Oidti (Mitropohs), llth ful^. 1886. nml as to tin light of the 
Local troierniin lit Uoud to dismiss, ne Jiaiudioo v lenal (tOHinmctif 
jBowrd (1882), 46 L 3 il0<’, icmuneiation Gem lal Gonsolidated tlider ol 

the Poor Law t ommmsjom rs,‘2Hh Jiilj 1847, iiits 7» 76, 177 179 183, 

Rceul.ation^. lOth lune 1875. Gcueial Oidei, 12fh Fchnmty, 1879, nit 4 
(Stat R & O R( V Vol X , Poor, England, p 161 , duties, (ieinral Lon 
sohdated Order, 24th July, 1847, arts 199, 205, 205, 207 , General Oidir 
of the poor Law Gomniisaiouen<, 4th \piil, 1868, General Order, 12th 
February, 1879, art 3 General 43oaiding (4nt Older, 28tli May, 1889, 
arts 4 9 48 to physiuans and surgeons generally, sec title Mldicing 

A?JD PllABMACT, Vol XX, pp 305 ef ,, , 

(ffi) Ab to the division of unions into mi dual distiiitr., sw General 
Consohdated Order of the Poor Law Oominibsiom iw, 24th Jidv, 1847, 

arts L58—161 i i * i 

(«) The duGos of the maater are set out lu tin Ocmial < misolidatca 

Order of the Poor Law Commissioners, 24th July, 1847, j»g ® * 

Genial Accounts and Audit Order, llth January, 1867, aits 19 -21; 

(o) For note (o) see lu xl pag' 
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master, bdioolmistress {p), porter (q), nurse (r), rehw|jppfieer (»), 
superintendent of outdoor labour (/), and also sudi assistant as 
tlie guaidians, with the consent of the Boaid, may deem necessary 
for the elhtient peifoimance of the duties of any of the said offices 
The Boaxd liave also directed the guardians of certain unions and 
parishes to appoint ht and propei persons to collect the moneys due 
mid jiayable to sncli guaidians, who are called collectors of the 
guardians (a) 

1136 The LoMil Government Board may by order remove any 
paid officer for disobedience or neglect, and leqiiue anothei to be 
appointed in his place No person so removed can afterwards be 
appointed to any paid office without the consent of the Board (1>) 

1137 Guardians may appoint and pav any otbcer or otbei com¬ 
petent person to visit and report upon the condition, tieatmenl, 


General Order, IClh Ft binary, 1860 A mastcT cannot, while holding 
olhoe as such, liold any other parochi.il nr township office (Poor Law 
Amendment Act, 1850(13 A 14 Vut c lol), s 6) If a niastcr and 
matron bo hiisb.uid and wife, and one of them is dismissed, oi vacate'^ 
office, or dies, the other ceases to hold his oi hoi ofliie at the end of 
file cnirent quaitor (Gerieial Gonsohdated Order oi flu Poor Jjaw 
t oinmissioiK ittli Julv, 1847, ait 189) 

(o) boo i6id, ait 3in, and (fcneial Accounts and Audit Older, llfh 
.l.inuary, 1867, foi flit dutus ol the ruatioii 

ip) I’lie dutus of the schoolmaster and schoolmistitss are luosciibed by 
fho (ri iieial CoiHolidatod Older ol the Poor L,iw(’omniis loneis 24th July, 
1847, ait, 212 

(<l) boo thtd , oif J1J, foi the dutKS 

(i) boo ibid, ait 21*1, for the duties \ poibi and nurse may be 
dismissed by fho giuiiduiiis without the toiii»eut of the Local Ooacruiiiciit 
Ifoaid, but the dismiss i1 and the giounds theieof nuist be lepoifed to the 
Hoard {tf/id , art 188) ttuardiaiis may appoint distiict iiuj»ls foi the 
sick_pooi out of fho workhouse , see Oeneial Order, 17th Jannaiy, 1892 
Lviept w-ith the nmsmt of the J.ocal Go\eiiiment Boaid, a iclieMnc 
ollicei cannot hold nn\ other paroihul offito (Poor Law Anicndinent Act. 
1860 (13 At 14 Vict < 101), s 6) His appoiiitmont, tenure of office, and 
duties aie regulated by the Goneial C’oiisolidated Oidci, 24th .Tidy, 1847, 
aits 153, lOJ JJ*), 216, General Aocuiiuts ind Viidif Older, 14th Jauiiaiv, 
1S07, arts 23, 2t, Geneial Older, 12th Febiuary, 1879, ait 2, and see 
(’ircular Letters of the Local Gmeinnieiit Boaid ilated 18th March, 
1910, and 2.5tli Maidi, 1912 Ho also has duties with regard to lunatics , 
seo title Lunatics ANU PhRiiONS oi LT^sou^D Mind, Vol XIX, p 507, 
burial, see Infectious Disease Pievention Act, 1890 (53 &, 74 Vict o 34), 
h 10 PnbUt Health (Loudon) Act, 1891 (74 A, 55 Vict t 76), ss 72, 89, 
and title Bi kiai ani> fRiiMATiON, Vol HI , p 551, and as to the 
leg^istration of electois see title Eliciions, VoJ XII, p 198 In 
crfunection with the obligation upon a icli'*virig officer to give relief m 
urgent casts, lefeH me may be luaao to ilnrl t Je»/iw (187J), 27 L T 
762 

(f) See (.cneial ( oiisolidatcd tbdtr of the Poor Law Coraniissioneis, 
21th July, 1847, art 217 

8ee (ieneial Orders of 7th October, 1865, 27th l?o\ember, 1866 
i^tal B A O I{p\ , Vo) X , Pool, England, pp 145, 150), 4th January, 
ls71 , Dtli April, 1875, and General Accounts and Audit Order, 
1 Hh J.inuar\, 1867, art 17 As to the collection of the poor rate, aee title 
ItAiis AND Rating * 

(h) Pool Law Amenduient Act, 1834 (4 A 5Mill 4, c 76), s 48. 
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and oon^BwIW any poor child under the of sixteen, who has 
gone into service from the workhouse (c) 

1138 Any master of a workhouse or other officer of any parish 
or union who wilfully disobeys the legal and reasonable orders of 
justices and guardians m cariying the orders of the Local Govern¬ 
ment Board, or the provisions of the Poor Law Acts, into execution, 
18 liable on summary conviction to a penalty of not more than £5 (d). 


A 

Boardtltf 

Ottsrtea. 

niM'bedutbt 

offiotn. 


1139. If any overseer, assistant overseer, master of a workhouse, Dtahoneiit 
or other paid officer, or any other person employed by or under the officor« 
autbonty of the guardians, purloins, embezzles, or wilfully wastes 
or misapplies any of the moneys, goods, or chattels belonging to any 
parish or union, every such offender shall, in addition to such other 
pains and penalties as he may be liable to, upon conviction befoie 
any two justices, forfeit and pay for every such offence anj sum not 
exceeding A’20, and also treble the amount or value of such money, 
goods, or chattels so purloined, embezzled, wasted, or misapplied, 
and every person so convicted is for ever thereafter incapable of 
serving any office in relation to the rehef of the poor (c). 

A pel son setving under a l>oard of guardians is an agent withm 
the meaning of the Prevention of Coriuption Act, 1906 (/) 


1140 An assault upon an officer acting m the duo execution of AHimiiUij on 
bis duty, or upon a person aiding such officer, is punishable with 
imprisonment for not moie than two years, with or without hard 
labour The couit may also older the offendei to pay the costs of 
the piosecuiion (g) 

Guardians may pay to or leimburse an officer the expenses of 
lepairing property belonging to him which has been damaged or 
destroyed by an applicant for poor relief, and also certain costs 
incuried by him m connection with the prosecution of the 
offender (/t) , 


(c) Divided Panshos and Poor Law Amendment Act, 1876 (89 & 40 Vict. 
t 61), 8 33 A like power is given to the luanagera of a district soboul 
{ibid , and see p 666, post) 

(d) See Poor Law Amendment Act, 1834 (4 & 6 Will 4, o 76), 8 98 
Poor law officers must not interfere as such in a^iy matter connected with 
a bastardy order (see Poor Law Amendment Act, 1844 (7 A 8 Vict c 
101), a 7) If any officer of a union, parish, or place endeavours to induce 
any person to contract a mamage by any threat or promise respecting 
any affiliation proceedings, he is guilty of a misdemeanour, penalty, 40f 
on conviction before any two justices {ibid , » 8) 

(e) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 97 An 
information for misappbcation must allege that it was wilful {Carpenier v 
Mason (1840). 12 Ad & El 629) 

(/) 6 Edw 7, 0 34, 8. 1 (3), see title Cbiminai. Law and Pkocbdcke, 
^ ol IX, p 710 For the restriction against officers making an illicit profit 
outof theu office, seep 636,onto, and General ConsohdatM Order of the 
Poor Law Commissioners, 24tb July, 1847, art 218 
(fl) Poor Law Amendment Act, 1850 (13 A 14 Viot c 101), s 9 , Poor 
Law Amendment Act. 1861 (14 A 15 Vict o 105), s 18 ; Oflenc^against 
the Panov Act, 1861 (24 A 26 Vict o lOO), s 88, uid see title Cwkiwax 
Law akd Pbocrdtjrb, Vol IX, p 606 
(k) Poor Law Amendment Act, 1861 (14 A IS \ ict c 105), s 6 

Hx.—^wcn . ’ 
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1141 Guardians aro not liable for the neglect or £ibiilt of their 
ofiBceis and servants in carrying out ministenal acta (i), but if they 
choose to adopt and ratify the independent tort of an oflScer or 
servant, not committed ministerially, but intended to be done for 
the benefit of the guardians, they are liable (fc). 

(u.) Suj eranmtation 

1142 Eveij office! and servant (Z) in the service or employment 
of guardians (w) must contribute annually for the purposes of 
superannuation, in the case of those having less than five yeais’ 
service on the lUh August, 1896 (n), or appointed after that date, 
2 per cent of the salary or wages and emoluments (o) for each 
year, in the case of those with more than five and less than fifteen 
years’ service at that dale, 2 ^ per cent , and in the case of those 
with more than fifteen years’ servue at that date, 8 per cent 
All contributions are deducted from the remuneiation and earned 
to the common fund of the union (p). 

Officers and servants appointed before the 29lh September, 
18 *) 6 ( 7 ), and female nurses, absistant nurses, and attendants on the 
sick 01 insane, have an option, which must bo exoicised in the 
presenbed mannei, to remain outside the piovisions as to 
suporannimtion (/) 

(t) Tozeland v IPctil Ham Union, [1907] 1 K B 920, C A , see also 
cases cited in note(n), p 561, post 

{k) Barns v St Mary, Jslmglon, Guardians (1911), 76 J P 11, per 
Buckmill. J 

(l) For the moaning of these expressions, see Poor Law Officers* Super¬ 
annuation Act, 1896 (69 & 60 Vict c 60), 8 19 A public vaccinator (sec* 
title PuBiic lib ALiii AND Looal Admim''TR4 T10N) IS not an officer in tin 
employment of guardians within the meaning of this Act {Lawson \ 
Morlborouah Union Guindtnns, [1912] 2 Ch 164) 

(m) Including mcoipoiated trustees or overseeis of a parish, managers 
of distiict schools and sick asylums, Managcis of the Motiopolitau Asylunis 
District, and any auUioiity charged with the administration of the relief of 
the poor (Poor Law Officers’ buptiannuation Act, 1696 (69 & 60 Vict 
0 60) BS 14, 19) 

(n) 7 he date of the passing of the Poor Law Officers’ Superannuatioii 
Act. 1896 (6'i & 60 Vut c 50) 

(o) “Fmolununts” includes all fees, poundage, and other payments 
niinlo to any otheer or setvant as sneh for his own use, also the money 
vulue of any apaitments, rations, or othei allowances m kind appertaining 
to his office or employment (ibid , s 19) 

(p) Seei6id . ss 12, 13 It has been held in Beaumont v Bourns, [1900] 
2 0 B 204, that the buperanmiatiou coiitiikutions maybe deducted from 
the salary for the puiposeof assessment to income tax under Sched E, hut 
Dus diiision was se\eiel'v cnticiscd bytheCourtof Appeal in Hudson v 
Gitbbls, b»U \ Ottlhle, [190J] 1KB 617,0 A audit may be doubted 
wbctlier it is good law As to pai^ rate colleetois or assistant overseer-, 
see Poor Law Officirs’ SupciaiinunMon Act, 1896 (69 & 60 Vict o 60', 
a 16, and as to supeiintendent registrars, see tbid , 8 17 

(y) The date of eummcncement of the Poor Law Officers* Suporannua 
tion Act. 1896 69 A 60 \ict c 60) 

(r) Ibid .8 16, Poor Law Officers’ Superannuation Act Amendment 
Act 1897 (00 A 01 \ lot 0.28), si If this option has been exercised by 
suob an officer or servant, he w ill remain subject to the provisions of the 
repealed Poor Law Officers’ Superannuation Act, 1864 (27 A 28 Vict o 42), 
And the Acta amending the same (Poor Law Officers’ Superannoation Act 
1896 (60 A 60 Vict c 60),ji#t6) 
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1143 Every contributiu{» oftcer and sel’vanfc who becomes in- 
capable of discharging the duties of his office with efficiency, by 
reason of permanent infirmity of mind or body, or of old ago, or 
who has attained the age of sixty ^oais and completed an aggre¬ 
gate service of forty jears, or wlio has attained the full age of 
sixty-five years, is entitled, on resigning or otherwibe ceasing 
to hold his office or employment, to receive during life out of the 
common fund of the union a supoiannuation allowance on the 
prescribed scale An officer or servant is not entitled to an allow¬ 
ance on the ground of old ago unless he has completed the full age 
of sixty yoais Guaidians may require an officer oi serxantwho 
has attained the ago of sixty-five to retire upon superannuation («) 

If a pel son m receipt of superannuation allowance is subsequently 
ajipomted to an office or employment by guaidians or similai 
authorities, the allowance is suspended or reduced to the extent to 
which the salary or wages and emoluments of that office oi employ¬ 
ment are equal to or in excess of the allow'ance (t) 

1144 The claim to superannuation w'lll be foifeited if the peiaon 
ceases to hold office in consequence of an^ offence of a fraudulent 
charactei or of giave misconduct, though in such a case the 
amount of his contributions may be leturned to him (a) 

1145 An officer or servant who has served foi ten ^enrs but less 
than eleven years is entitled to an annual allowance equal to 
ten-sixtieths of the average amonnt of his salaty oi wages and 
emoluments during the five yeais ending on the qunitei day before 
he ceases to hold Ins office or emplovmenl, with an addition of ono- 
sutieth of such aveiage amount foi eveiy addihoual complotod year 
of seivico until a maximum allowance of forty-sixtieths is leached (b) 

All service is reckoned, whethei continuous oi not, and whether 
whole time or not(f) In consideration of peculiar piofessional 
qualifications, oi of special circumstances, and with the consent of 
the Local Goveinment Board, the guaidians in computing 1th« 
allowance may add a uumbei of venis, not exceeilmg ten, to the 
actual service of the officei or feei\ ant (d). 

A superannuation allowance is not n'lsignable, uid cannot be 
charged with the debts oi liabilities of the lecijuont {<>) 

U46 An oflicei oi seivant who has not buonie (iititludtoa 
siipeiaunuation allowance, and who loses Ins'oflice oi employment 
by reason of a reduction of staff, alteration of aieas oi boundaries, 
or otherwise ceases to hold office oi einpl-n ment by reason of liodily 
injury not occasioned by his own default, or of any other cause 
whatever other than his own misconduct or voluntary resignation, 


(«) Poor Law Officer#’ Superannuation Act, 1896 (59 & 60 Vitt c 60), 
2 


(t) Ibtd, B 6 

(а) Ibtd t # 7 

(б) Ibtd. 8 3 
(e) Ibtd, 8 4 
id) Ibtd ,85 

tbtd, B. 9, and p 


An to the notice of meeting to be given in thia oaee, #«e 

le) PoorTiOw Offiwrs’ Superannuation Act, 1896 (59 & 60 Viot c 60), 
• 10 


Swot, 6, 

BotrdfOf 

Gaurffiaai. 

Right to 
benefit 


Korfelture. 


Scale of 
allowance 


Hcimyment 
of (flntrlbu- 
tions 



648 


POOB hkvr. 


Sect 6 

Boards of 
Goardiaas. 


Annokl 

return 


Lom of office 


AUeratum of 
union 


Confercucea 


Poor Iaw 

Uniona 

Aaaociatiou 


is entitled to be repaid his contributions to the snperannne^m 
fond , but if after claiming repa^'ment he obtains a fresh office or 
employment he lannot reckon hw former service for euperannuation 
nnless he pays the amount so received to the common fund of the 
authority so emploong him In any such case of loss of office or 
employment the guardians may also, with the consent of the Local 
Government Board, grant to the officer or servant a gratuity not 
exceeding two years’ salary or wages and emoluments (/) 

1147 The guardians must make an annual return to the Local 
Government Board of all superaiinuation allowances and gratuities 
paid by them (y) 

1148 If an officer suffers loss by the dissolution of a union (h) or 
by the adihtion of a parish to or its sepaiation from a union (t), and 
if any pei son is deprived of any office or employment, or if his pi ofits 
in lespect thereof are diminished under or by reason of any provision 
of the Divided Parishes and Poor Law Amendment Act, 1876 (/c), the 
Local Government Boaid may by its order award compensation 
to liim, of such amount, and payable in such manner, as it deems 
equitable {1). 

1149 Every superannuation allowance properly granted by a 
board of giiaidians, and every compensation ordered to be paid to 
any officer by or on ai count of any parish, whether part of a dis¬ 
solved union or not, must, if such pai ish is added to or formed with 
another into a union, be paid by the guardians of such union to 
the pcison entitled thereto, and be charged by them to the account 
of such parish (m) 

Sub-Sect 5 —Poor Taw Conference$ 

1160 When empowered by the Local Government Board, the 
guaidiaus of a union may pay the reasonable expenses of an\ 
giraidian oi guaidians, or tlie clerk, m attending a confeieuce of 
guardians on any matter connected with their duties, and may 
pull base reports of such conference, and may charge the amount 
to thoir common fund or to the fund under their conirol (n) 

1161 Subject to regulations made by the Local Government 

(/) Poor Law OfflooTs’ Siiperanauation Act, 1896 (69 &; 60 Viot o 60), 

8 , as to joint appointments, see tbtd 

(o) lind , B 11 

(A) Poor Law Amendment Act, 1867 (30 k 31 Viot c. 106), s 20 

(t) Poor Law Amendment Aet, 1868 (31 & 32 Viot o 122), a 15 

(k) 39 & 40 Viot o 61. 

(l) See if V Poor Ldw Board R 6 Q B 786,1? v 

Loeai Oovomment Board (I874),L R 9 Q B 148, as to matters to be taken 
into consideration in assesamg the compensation For compensation for 
loM of office generally, see title Public AuiHOBmas akd Public 
OrriGKRS 

(M) Dissolved Boards of Management and Gnazdians Aot» 1870 (83 4c 
Viot 0 . 2), B 9 * 

(a) Poor Law Conldrenoes Act, 1883 (46 4e 47 Viot. c 11), a 2 ; see 
Poor Law Conferences Order. 2eth February, 1903 (Stat. B 4s 0 Bev, 
Vbl, X , Poor, England, ) 38 ). 
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Board (o), a board (rf jraardians may sa^oribe not mora tbait 
£5 per annum to tho Poor Law Unions Association, and may pay 
the expenses of two representatives at the meetings thereof (p). . 

1152 The powere of guardians to send deputations to confer with 
the Local Government Board or with other bodies or authorities are 
regulated by a General Order ( 9 ). 

Sub-Sect 6 —The Common Fttnd. 

1153 The parishes comprised in a union must contribute and 
are assessed to a common fund, out of which are taken the moneys 
required foi purchasing, building, hiring, or providing, altering, 
or enlarging any workhouse or other place for the reception and 
relief of the poor of such paiiahes, for the purchase or renting of 
land or tenements for such union, for the upholding and maintaining 
of such workhouses and places, for the payment or allowance of 
officers, for providing utensils and mateiials for setting the poor 
to work therein, for any other expense incurred for the common 
use or benefit or on the common account of such parishes, nil tho 
cost of the relief of the poor, the expenses of the burial of tho dead 
body of any poor person, all chaiges incurred by the guaidians in 
respect of vaccination and registialion fees and expenses ( 1 ), and 
for all othei purposes the cost of which is by statute speoihcally 
charged upon the common fund 

U54 The several parishes contribute m piopoilioii to thoir 
annual rateable value (s), which is ascei tamed from tlio lust appio\ed 
valuation hsts for the parishes (al, the propoitious payable by 
divided or added paiishes being determined by tho Local Govern¬ 
ment Board (/>) The guardians make half-yeuily orders on the 
overseers to pay over the amount to be contiibuied by each 
paiishfc), and the overseers must theieupon collect a sufficient 
poor rate, and pay the amount ordered to the guardians (d) 

A contribution order may be enfoiced by pioceedings betore 
justices at a special sessions summoned foi tho juirpose (r), and an 


( 0 ) See General Order, 17th February, 1899 (Slat K k O Roy, 
Vol X , Poor, England, p Ul) 

(p) Poor Law Umons Association (Expenses) Act, 1898 (61 A 62 Viot 
e 19), s I 

{q) Gweral Order, 27th June, 1870 (Slat 11 & 0 Itev , Vol X , Poor, 
England, p J76) » „ 

(r) Poor Law Amendment Act, 1834 (4 & 5 Will 4, 0 76), s 28, Union 
Chargeabihty Act. 1865 (28 & 29 Vict c 79), s 1 

(s) Poor Removal Act, 1861 (24 & 25 Vict c 65), s 9 

(a) Union Assessment Coraniittoe At;t, 1862 (25 A 20 Vict c 103), s 30 

(b) Poor Law Amendment Act, 1867 (30 A 31 Vict c 100), s 16 

(e) As to service of the coutnbation order, see Poor Law Amendment Act, 
1849 (12 & 13 Vict 0 103), s 7 

Id) See, generally, General Order, 22nd April, 1842 (Stat B A 0 Rev , 
VoL X , Poor, England, p ISO), ConsohdatM Orders Amendment Order. 
Mtb February, 1866, see Maomorran and Lashuigton, Poor Law General 
Orders, Vol. I» p 380) 

(s) Poor Rate Act, 1839 (2 A 3 Vict 0 . 84), s 1, which provides that la 
evwy ease in which my eontnbnrton by overseers or other olBoets of any 
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overseer wilfully neglecting to comply with the order, whereby any 
rehef directed by the guardians to be given to any poor person is 
delayed or withheld during a period of seven days, may on summary 
conviction be fined not exceeding £20 (/) 

1166 Among the purposes for which the metropolitan common 
poor fund iq) is raised is the maintenance of patients in fever and 
Hniiill-pox hospitals , the Metropolitan Asylum Managers are entitled 
to be repaid tho expenses incurred in respect of such patients by the 
board of guaidi.ins of the union from winch the patient is received, 
and the guaidians aie leimhursed out of the fund ih) 

Tho cost of the maintenance and instruction of orphan and 
deseited children placed out by guardians with the consent of the 
Jjocal Ooveriinient Board, is chaiged to the metropolitan common 
poor fund {») 

In tho Metiopolis the maintenance of indoor paupeis is a charge 
upon the metiopolitan common poor fund, and the expenses incuried 
in ios[)C'ct thereof must be lepaid, at the rate of 5d per day 
for each pauper, by tho leceiver to the guardians of the particular 
union, subject to certain conditions (A) 

Sun-Sfcr 7 —Arcomta and Audtt 

1156 The accounts of guardians and their officers must be kept 
in the munnei prescubed by the Local Goveinment Boaid(/) 

«il nionrya jpipinod bv the board of guardians, or persons acting as 
guunliuus lur such paiisb, oi foi any union 'nliicii sbaJi include such paristi 
Jor Iho nciforraaino oi their duties, is in arrear, any two justices acting 
wilhm tlie distiict wherein such parish is situated, on apphcation under the 
hand ot the (hairiuau or acting chairman of such board, may summon the 
said o\etsi>ir or otlier uflioer to show eaubo, at a special sessions to be sum 
mom d li>] llie pm pose, why siu b oonlribution has not been paid, and after 
bi.iimg the coinidamt pielcirod under the authority of such chairman or 
acting chan III in, and on behiiil ot such board, if the justices at such sesbions 
sh,-!]! think fit, by ivaiiaiit under their hands and seals, may cause the 
amount ot the contiibution so in an car, together with the costs occasioned 
by such ail car, to bo levied and recovered from the said overseers or other 
otiictrs, 01 any of them, m like manner as moneys assessed for the rehef of 
the jioor may bo levied and recovered, and the amount of such arrear, 
toj^cthcr with the costs as aforesaid, when levied and recovered, shall be 
p ad to the said boaid no distress made under any such warrant of justices 
IS leplovisible , see title Distress, Vol XI, pp 199, 210 As to the dis 
I return of justices, see Tynemouth Union Guardians v Backworth Overseeif 
(1888), 57 L J (m c ) 63 , as to enforcing orders m respect of dissolved 
iiinons or added parishes, see Dissolved Boaids of Management and 
Uuaidians Act, 1870 (3d & 34 Viot o 2), s 1, and as to orders made for 
the purpose of paying past debts, see Poor Law (Payment of Debts) Acr, 
1859 (22 & 23 Viot o 49) For retrospective rates, see title Rates anu 
Uathsq 

(/) Poor Law Amendment Act, *1844 (7 & 8 Viot c 101), s 63 The 
receivOT^ of tlie motiopohtan common poor fund (see title Metbopoi-i«, 
\ ol XX , p 415) has similar powers to recover contnbutions, eee Metro 
politan Poor Act, 1867 (30 & 31 Viot o 6), s 68 
(o) See title M^.tropous, Vol XX , p 416 

(A) Public Health (London) Act, 1801 (54 & 65 Viot o 76), sa 80, 81 
(») Metiopolitan Poor'Amendment Act, 1869 (32 5c 33 Viet o 63), e 21 
(i) ^ce ]lletropohtan Poor Amendment Act, 1870 (33 5s 34 Vict 
e, 18) s I 

(!) Poor Law Amendm^t Act, 1834 (4 5c 5 Will 4, « 76), s 15, see 
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Accounts must be closed and made up half-j6arly, on the 25tb March ‘‘‘ 

and the 29th September, and from them the clerk must prepare in Boardbaol 
dupUcate a statistical table showing the nurabei of paupers of \ill OattdhBisi. 
classes actually relieved in the coarse of the half-vttai, and a 
financial statement showing the amount of the receipts and expen¬ 
diture of the union during the haif-yeai The statements am 
submitted to the auditor at the audit, and, if he signs tliein as, 
correct, one copy of each must foithwith be sent by the clerk to the 
Local Government Boaid (m) 

1157 The accounts ate audited by district auditors appointed b^ Audit, 
the Local Government Board, and subject to the same conditions 
as apply to the audit of the accounts of local authoiities otliei than 
municipal boroughs (n) 

Expenses which have been sanctioned by the Local Gov'einment 
Board must not be disallowed by the auditor (o) 

Witlim one month of each audit, guardians in the Metropolis 
must send a copy of their financial statement for the half ^eai to 
the boiough council (/>) 


1158 Besides the usual half-yearly audit, the Loial Government Hum 
Board raaj requiie the auditor to hold an extiaoidinaiy audit ali 
othei times, eithei of tlie whole oi any portion of thc' accounts of 
the union or any parish therein, or of any guardians oi oversooi s, 
or of any officer, whetliei still continuing or upon his lesiguation 
or removal from office Such an audit may bo held nftei thiee 
days’ notice thereof, and is conducted m the same way and governed 
by the same rules as apply to an ordinaly audit iq) 

U59 The payment of any sum certified by a disti ict auditor to i i, nu 
be due in acooidance with the Pool Law Amendment Act, 1811(>), 
and the Acts amending the same, or with any other Act, may, 
together with the costs of the pioceedmgs foi the lecovoiy tbeieof, 
be enfoiced in like manner as if it were a sum due in respe«t of 


pool iate(«) 

G^ral Con<»olKlated Order of the Poor Law Coini.i.-ioiiw, 24th Tilly, 

1847 , General Order, 7th April, 1857 ’lYn Umilrv’ 

Entrland 0 129), General Aooounts and Audit Order, 14(a January, 
1867, General Order (Financial Statement), 25th April, 1K79 , G« noral 
Order, 28th No^ember, 1903 (Stat K & O Rev , Vol X * 

T» nil. Poor Law Unions (DaU-s for Closing Ac(mints cto ) Order, 910 
Istat R & 0 1910 V oyi). Poor Law Joint Commitlies and Uoards of 

CagLenMbates f^rCloslng Accounts . .c ) Order, 1911 the orders 
mentioned m the notes to the portions of this work dealing with the 

Distnct” uditors Act, 1879 (42 & 43 Viet c 6), s 3 
(n) See title Local Government, Vol XVIII, pp 283 ct«cg 
nuniosM of the audit of accounts the Local (^« 7 «rnment Boaid may by 
order combine pansbes and unions into distiicts (Dislmt Auditors Act, 
1S70 (42 & 43 Viot 0 01,8 4) As to the powers and dutuw of <h® 
iStoM. see Poor Law Amendment Act, 1844 (7 Sc 8 Vict c lOl). s 32 
in\ Local Authonties (Lxpenses) Act, 1887 (50 Ai 61 Vict c <2), s 3 
(«\ Metrmiolitan Poor Amendment Act, 1870 (33 & 34 Vict o 18), * 3 

J ISM (29 4 3^ « 113),. 6. 

Aeoounts and Audit Order, 14th January, 1867. art 38 

S Aa. 1884 (47 S. 48 c 43), . U. A. (. 
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SnoT 6 —The Metropohtem Aeyhum Board, 

1160. The unions and panshes in the administrative county of 
London (t) are comprised within the Metropolitan Asylums Distract, 
which was formed for the better provision and management of 
accommodation for the relief and medical treatment of the sick or 
infirm poor m the metropolitan area, and is managed, under the 
control of the Local Government Board, by a Board of Managers, 
who are either elected by the guardians of the contnbutoiy places or 
nominated by the Local Government Board (u) 

1161. The Metropolitan Asylums Board is a corporation, with a 
common seal, and has power to take and hold land for the pur¬ 
poses for which it IS constituted, while the Managers may exercise 
the general powers of guardians of the poor with respect to the 
borrowing of money for their various duties and as regards othei 
matteis as if the asylums were workhouses (v), and are subject to 
the like general control of the Local Government Board The 
functions of the Managers, which he rather with the treatment of 
disease and the prevention of infection than with ordinary poor law 
relief, aie referred to in the vaiious sections of this article and m 
other appropriate titles 

1162 By a recent ordei of the Local Government Boaid(a:), 
which came into opeiation on the 1st April, 1912, a distiict co- 
toi minous ivjtli the Asylums District has been foimed for the relief 
of the casual poor of the Metropolis, and placed under the Managers 
of the Asylums District The casual wards are m future to be for the 
common use oi the District (a) 


poor rate, see title Bates and Batino , and for the recovery of poor rate 
by distress see title Distress, Vol XI, pp 210 ei sag. 

See title Metropolis, Vol XX , p 39J 
(tt) See Metropohtan Poor Act, 1867 (30 & 31 Vict c 6), Metropolitan 
Asylums Distnct Order, 18th May, 1867 , Poor Law Amendment Act, 1868 
^31 & 32 Viot 0 122), B 9, Pauper Inmates Discharge and Begulation Act, 
1871 (34 & 35 Vict o 108), 8 10, Divided Panshes and Poor Law Amend¬ 
ment Act, 1876 (39 & 40 Viet c 61), s 40, see title Metropolis, pp 411, 
412, for the constitution etc of the Metropolitan Asylums Board 
(«) See Metropohtan Poor Act, 1867 (30 & 31 Vict c 6), ss 21—28, 
Poor Law Act, 1879 (42 & 43 Vict o 64), s 104, Poor Law Act. 1897 
(60 & 61 Viot 0 29), s 2 

^ (w) For example, the Managers may, subjt'ot to the control of the Local 
Government Board, admit uito theur asylums non pauper sick persons, 
may allow the asylums to be used for purposes of medical instruenon and 
for trwuing nurses, and may allow their ambulances to be used for the 
oouvcyance of persons sufienng fro^ dangerous infectious disorders, and 
charge for such use, see Divided Parishes and Poor Law Amendment Act, 
1876 (38 A 40 Vict c 61), s 42 ; Poor Law Act, 1889 (62 & 53 Vict c 66^. 
ss 3, 4, 6, Public Health (London) Act, 1801 (64 & 66 Viot c 76), and 
tide Hkalih and Local Administration 

4 ^ ^ pursuance of powers conferred by the Metropolitan Poor 

Act, 1867 (30 & 31 Vict c-6), s 6, and the Pauper Inmates Discharge and 
tmlation Act, 1871 (34 dir36 Viot o 108), s. 10 
(a) ?ce Metropolitan Casual Paupers Order, 1911 ; and p 568, poet. 
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Part III.—Unions. 

U63. For poor law and various other adminiatiative purposes 
the country is divided into unions, each of which may comprise one 
or more parishes, though, as the name indicates, usually a union 
extends over the areas of two or more parishes. To each union is 
attached a board of guardians, which has an almost exclusive 
authority as to the ordering, giving, and directing the relief to the 
poor in the parish or parishes undei its control (5). 

The Local Government Board may by oider declare panshes to 
be united for the admmistration of the law's for the lelief of the 
poor, whereupon such parishes will be deemed a union and the 
workhouse or workhouses of such parishes will be for their common 
use(c). But when the relief of the pool is administered in a paiish 
by guardians appointed under a local Act, and such parish has a 
population exceeding twenty thousand, it cannot be united with 
any other parish unless at least two-thirds of such guardians 
consent in writing (d) 

The Local Government Board may by order change the name of 
a nnion (r) 

U64 Wheie on any representation it appears to the Local 
Government Board that the combination of two oi inoio unions 
(not in the Metropolis) for any purpose connected with poor relief 
would be advantageous, the fioard may, with the consent of the 
guardians of the unions to be combined, make an ordei for com- 
bimog such unions for the purposes named theiein, and for 
constituting, for the execution of such purposes, a joint committee 
of the guai dians of each of the combined unions Sa\ o as otherwise 
provided in the ordei, the guardians will cease to act in any matter 
vested in the joint comuntteo All property acquired by the joint 
committee will be vested in the lioaidsof guardiatj» of the combined 
unions as tenants in common Such an oidei , lay be altered or 
revoked (/). 

U65. A union may be dissolved, or any paiish oi parishes may be 
separated fiom or added to a union, by order of the Local 
Goyeinment Board (g), and without the concurrence of the 


(fe) See pp 829, 630, cn<e, for cases m which justices and overseers may 
give relief 

(e) Poor Law Amendment Act, 18i|4 (4 & 5 Will 4, o 76), s 20 
(d) Poor Law Amendment Act, 1844 (7 & 8 Vict o 101), s 64 This 
provision docs not apply in the metropolis (Metropohtan Poor Act, 1867 
(30 & 31 Viot 0 6), 8 78), nor to a parish forming part of a union (Locfli 
Gotemmeni Board v South Stoneham Vnum, [IfiflO] A C 67) 

(a) Divided Panshes and Poor i»aw Amendment Act, 1876 (30 & 40 V'lct 
e 61), 8. 13 

(/) Poor Law Act, 1879 (42 & 43 Vict c 64), s. 8 
(o) Poor Law Amendment Act, 1834 (4 & 6 Will 4, o. 76), s 32, and see 
Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), s 4 Thw power 
docs not extend to parishes muted for the purpos«i of settlement or 
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guardiana being necessary (/i). A separate board of guardians may 
be ordered to be elected for a single parish separated from a muon, 
notwithstanding the provisions of any local Act (J^) 

If the Local Government Board considers it expedient for 
rectifying or simplifying the areas of management, or otherwise for 
the better administration of the relief of the poor, that any union 
should be dissolved, the Board may, after inquiry held in some 
one of the unions to be affected, after public notice, so that all 
persons interested may attend and be heard, issue its order for 
the dissolution of any such union, and such dissolution will have the 
same effect and be attended with the same consequences as in the 
case of a union dissolved under the provisions of the Act of 
1834 (t) 

The Local Government Board, where it appears expedient so to 
do with reference to any poor law union which is situate in more 
than one county, instead of dissolving the union, may by order 
provide that the same shall continue to be one union for the 
purposes of indoor paupeis or any of those purposes, and shall be 
divided into two or more poor law unions for the purpose of outdoor 
relief, and may by the order make such provisions as seem 
expedient for determining all other matters in lelation to which 
such union is to be one union or two or more unions (A) 

1166 On the dissolution or absorption of a union, school district, 
01 asylum district, the board of guardians or board of management 
ceases to exist, and its property and liabilities vest in its successois 
without any deed or order being necessaiy (1) 

All deeds, bonds, covenants, indentures, ordeis of justices, oi 
other matteiB affecting any poor persons, apprentices, or officers 
enteied into by or made upon or in favour of any board of 
guaidians of a paiish which is added to a union will vest m 
and enuie to the benefit of or will be a charge upon the guardians 
of Che union to which such parish has been added, without any 
assignment, tiansfei, or other act, and all securities, deeds, orders, 
books of account, and other documents relating thereto, must, when 
required by the said guardians, be delivered to them by the persons 
having the custody thereof, and all such deeds (othei than the 
title deeds to proper ty), bonds, indentures, orders of justices, or 
othei documents and matters as aforesaid belonging to any 
dissolved distiict or union, must be pieserved in such custody 


rating, (Poor Law Aineudment Act, 1834 (4 & 6 Will 4, c 76) b 32) As 
to the apportionment of property oh the separation of a parish from a 
muon, see If V Loeal Government Board, [1901] 1KB 210, C A 
(fc) Poor Law Amendment Act, 1844 (7 & 8 Viot o 101), s 66 
(•) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Vict 
e. 51). 8 11 

(I) Local Dovcmmeut Act, 1888 (51 Sc 52 Vict o 41), 8 58 As to the 
eoiuewhat similar powers d| county oounoils, eee Local Government Act, 
1854 (66 A 67 Vict c 73), 8 36 (6), and title Local OovsRNitEXT, 
mXIX, pp 238, 377. 378 

(I) Poor Law AuthoiitieB (Transfer of Property) Act, 1904 (4 Edw 7. 
«. SO), 88 1, 2 Ab to transfCra of stock, see ibid 
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and be open to inspeclaon m such manner wb the Local Govem* lU 

ment Board by its order fiom time to time directs (w) TTiUeOdi 

U67. Upon the dissolution of any district or union, or the addition TwuwitM of 
of any parish in which the relief to the poor has been or is i»»^p«Tty 
admmisteied by a board of guardiaiis, to a union oi to another 
parish, the real and personal estate vested in the luanngers or 
guardians of such distiict, union, or paiish respoctnoly must lie 
transferred to and \eHted in the poibons who woie ncting as 
managers or guardians respectively at the time of such diBsolution 
or addition, to be held by them as joint tenants, atcoiduig to the 
nature of such property, in trust for the paiishes eompiisod in hiuli 
district or union, or for the paiish, as the ease may be, until the 
same shall be sold, let, or otherwise disposed of undei lawful 
authority (») 

1168 On the dissolutionof a union or an addition thcieio, tlieoMst jumiin^ 
mg guardians will continue in office foi tho puiposo of winding up I'mmin****. 
the affaiiB of the union, foi a period not exceeding twi'ho months, 
unless the peiiod be specially extended h^ tho JiOurl 0 ()\orament 
Board (»*), and may ictain tho sei vices of the oHuors (p) Neces¬ 
sary adjustments of rights and liabilities may ho made by the 
Local Goveiument Board ( 7 ) 


Part IV.—Workhouses. 


Sect 1— iUtahU^hmoit 

1169 With tho consent in wnting of the majoi ity of the gnai dians propel, 
of any uiuoii (>), or with the consent of tho ratepayeis and owneis "'Jikhouia 


(m) Dissolved Boards of Mauagctucut and Guardians Acl, 1870 (J.1 A*.'14 
Vict c 2), 8 8 

(n) Ibid , 8 12 Tina provision dots not apply to a pi i*h priAirUd for 
by the Metropohtan Poor Amendment Act, 1869 (32 &. J i Vict c 63), s 6, 
or by a local Act 

( 0 ) Dissolved Boards of Management and Gucurdians Act, 1870 (33 & 31 
Vict c 2), 88 1, 5 

(p) Ihtd,B 2 For compensation to officers, sec Poor Law Aincnduicut 

Act, 1807 (30 & 31 Vict c 106), 8 20 , B v Foot Ijow Boatd( 1871), L R 0 
Q B 785, B V Local Oavemment Board (1874 ),Jj K OQ B 148, y) 647, 
ante, and title Public Adthouities and Piwlic Oi-hclii<» 

(g) Dissolved Boards of Management and Guardians A< f, 1870 (33 &- 34 
Vict 0 2), 8 4, Divided PanshcB and Poor Law Amendment Act, 18H2 
(45 & 46 Vict c 68), 8 11 For the repayment of loanB marie to the 
dissolved union, see Dissolved Boar^ 01 Management and Guaidians 
4ct, 1870 (33 & 34 Vict c 2), s 7, and as to the valuation of pioyMTly, 
see tbtd ,8 11 For the dissolution or amalgamation of asylum distnr Is 
and unions in the metropolis, see the Metropolitan Poor Amendment Ait, 
1869 (32 & 83 Vict c 63), sa 1—9 Compensation payable to an officer l»v 
reason of the disBolution etc is repaid to the payina guardians out of tji» 
tnetropolitan common poor fund (tbtdf b 18) For the pow<.r of ino 
Lo^ Government Board to vary order* of duwolutioD or alteration, see 
Poor Law Authorities (Transfer of Property) Act, 1904 (4 Edw 7. c 20), * 3 
(r) See Se St Mary AbboU, Eeiutngton, B v Poor Law Commmumorr 
(1846), 9 Q B 291 
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of property la any parilh the Local Goyeniment Board may (t) 
(1) order the (guardians of any pariah or union not having a work* 
hduae or workhouses to build a workhouse or workhouses, and to 
purchase or hire land for the purpose of budding thereon, or to pur* 
chase or hire a workhouse or workhouses, or a building or buildings 
to be used as or converted into a workhouse or workhouses, ( 2 ) order 
the guardians of any parish or union having a workhouse, or build¬ 
ings capable of being converted, to enlarge or alter the same, or to 
build, hire or purchase additional buildings, and to purchase and hire 
land fur such purpose (a), ( 8 ) order the guaidians to provide a work- 
house with proper drainage, sewers, ventilation, fixtures, furniture, 
surgical and medical appliances, and other conveniences (b). 
Guardians may expend not more than £500 on enlatgemen^ 
alteration, improvement, or equipment of the workhouse, by 
obtaining the consent of the Local Government Board, without an 
order being necessary (c) 

U70 Tlie guardians may borrow for the above purposes (d). but 
the sum raised therefor must not exceed one-tenth of the average 
annual amount of the rates laised for the relief of the poor in the 
union or paush for the three years ending at the Easter next pre¬ 
ceding the raising of such money (e) 


(«) The method of ascertaining consent is prescribed by the Poor Law 
Amendment Act, 1834 (4 & 6 Will 4, c 7U), a 40, as amended by 
subsequent enactments As to consents in parishes under a select vestry 
or guardians appointed under a local Act. see Poor Law Amendment Act, 
1840 (12 & 13 Viot 0 103), 8 18 , and as to consents to dealing with parish 
property, see Local Government Act, 1894 (66 & 57 Vict o 73), s 52 (1) 
For curlier enactments regulating the establishment of workhouses, see 
Poor Relief Act, 1601 (43 LUz c 2), a 4 . Poor Relief Act, 1662 (14 Car 2, 
12), 88 4—14 (now repealed), Poor Relief Act, 1722 (9 Geo 1. c 7). s 4 


12 ), s 12, Poor 

of the Board (Be 
6 Ad & £1 64, 


(now repealed). Poor Relief Act, 1819 (69 Geo 3. c 
Relief Act, 1831 (1 & 2 Will 4, c 42), s 1 
(O’The court wiU not interfeie with the diioction 
Ktwport Unton, B v Poor Late Commissioners {ISil), 

Cantrell V Windsor Union (1838). 4 BiDg (n C ) 348) 

(fi) Poor Law Amendment Act, 1834 (4 & 5 Will 4, c 78). s 23 The 
consent of the guardians or ratepayers and owners is not required to the 
enlargement or alteration of an existing workhouse (tbtd , s 25) 

(6) Ibid , 8 23, Poor Law Amendment Act, 1866 (29 & 30 Viot o 113), 
8 8 . Poor Law Amendment Act, 1868 (31 & 32 Vict o 122), a 8 ITie 
oonsent of the guardians or ratepayers n not required. For regulations 
as to the cleansmg and repair of workhouses, see General Consolidated 
Order of the Poor Law Commissioners, 24th July, 1847, arts 150, 161 

(c) Poor Law Amendment Act, 1886 (29 & 30 Vict c 113), s 8 With 
the consent of the Local Government Board, guardians may hire or t^e 
on.Wase, temporarily or for a term not exceeding five years, any land or 
buUdings for the purpose of the relief or employment of the poor and the 

guardians or their officers (Poor Law Amendment Act, 1867 
(30 & 31 Viot 0 106), s 13) 

(d) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 23 

(s) Poor Law Amendment Act, 1866 (29 & 30 Ywt c 113), s 8 In 
addition to the borrowing authorised by these provisions, the guardians 
of any parish or union any part of which is situated within the Metropolitan 
Fulwe District, or the City of London, or the seleot vestry of the parish of 
Wverpool, ipay, with the oonsent of the Local Government BoW* also 
fame or borrow, and charge the lutore poor rates of such parish or union 
wttn su« h further or othoi* Sum or soms of money as may be or may have 
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Gnazdiani may also borrow for tha puspoae of fitting up v ipot> ^ 
famishing any workhouse under their control (/). 

117L The Managers of the Metropolitan Asylums District nfay 
be ordered by the Local Government Board to purchase, hire, 
or bmld, and fit up the necessary buildings, ships (y), or temporary KlJlS t« 
erections for the reception of paupers (/i), and may provide land and Lwdon. 
buildmgs required for any purpose of the Metropolitan Poor Act, 

X3fi7 

With the consent of the Local Government Board, guardians in 
London may let the woikhouse or other premises to the Metro¬ 
politan Asylums Managers (/c) for the reception and treatment of 
epidemic patients ( 1 ). 

1172 If guardians in London provide a dispensary (m), they need Poor Uw 
not necessarily appoint a dispensary committte, unless required by disptuwirmi 
the Local Government Board to do so («), and that Board may also 
require them to provide at the dispensary a proper room in which 
the medical officer may see patients, and such doctor must peisonully, 
or by Ins authorised substitute, attend there at fixed times for that 
purpose (o) If the guaidians do not provide a dispensary when 
required by the Board to do so, they will not be entitled to receive 
from the metropolitan common poor fund any allowance for 
medicine, or medical or surgical appliances, or the salaries of the 
medical officers (p) 

1173. Corporations, including ecclesiastical corporations ( 7 ) and Acquiring 
persons under disability, may sell or exchange lands or buildings to 
be used for woikhouse 01 pool law purposes, and may make convey¬ 
ance thereof to the guardians ( 1 ) The powers formerly vested in tlio 
churchwardens and overseeis with regard to the acquisition ot 
parish, or waste, or common, or Crown land for poor law pm poses, 
are now exeicised by the guardians, subject to the control of the Local 
Government Board, and are extended to woikhouse purposq/sf«). 


been necessary for the purchase of any land, or inP lest in land, reunited 
as the Bite of such workhouse, or of any additions to any such workhouse 
(Poor Law Amendment Act, 1844 (7 & 8 Vict. c 101), s 30) 

(/) Poor Law Act, 1879 (42 &, 43 Vict c 54), s 11 Por the gcuieial 
borrowing powers of guardians, see p 6J7, oi^ie 

(q) Includmg ships for the traimng of boys for the m a service (Metro¬ 
politan Poor Amenament Act, 1869 (3^2 & 33 Vict c 63), 8 11) 

(fc) Metropolitan Poor Act. 1867 (30 A 31 Vict c 6), h 10, ob extended 
by the Metropolitan Poor Act, 1871 (34 Vict c 16), s 1 

(«) 30 A 31 Vict c 6, Poor Law Act, 1897 (60 A 61 Vict c 29), s 2 

(k) See title Metropous, Vul XX , p 412 

(l) Public Health (London) Act, 1891 (64 & 56 Vict 0 76), s 86 

(m) See title PuBUC Health ahd Local Administkatiov 

(«) MetropoUtan Poor Amendment Act, 1869 (32 & 33 Vict c. 03), 
• 12 

( 0 ) Ihtd, s 13 

(p) Ibid , s 14, and see p 550, anU 

(q) WorUouse Sites Act, 1857 (20 A 21 Viot c 13) 

(r) Union and Parish Property Act, 1835 (5 A 6 Will 4, c 89), s 1 

($) Ibid, s 4. The powers referred to were conferred by the Poor 
Re^f Act, 1819 (69 Geo 8, c 12); the Poor Relief Act, 1831 fl A 2 Will 4, 
e. 48), sad Hie Crown Lands Allotments Aet, 1831 (1 A 2 AVill 4, c 69). 
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Copyholds may be acquired and enfranchised (t). Any land, work- 
hoase, buildings or property may be sold, exchanged, or let by the 
guardians with the consent of the Local Government Board (a) 
Conveyances, exchanges, assignments, and transfers are made in 
such foira as the Local Government Board may order (i) Convey¬ 
ances to guardians of land or hereditaments for the accommodation 
of the poor do not require enrolment under the Mortmain Act8(c) 

On the acquisition of land for the site of a poor law institution, 
any tithe rentcharge thereon must be redeemed (d) 

1174 House tax la not payable m respect of a workhouse (c), but 
such a building is rateable to the poor rate(/ ) Foi the purposes 
of water 8upj)ly a woikhouse is deemed to be a house occupied by 
one family, and the guardians are tlie owners (f/), but a woikhouse 
IS not a piivate dwelling-house within the meaning of a provision 
enabling such a house to bo supplied with water at special rates (/<) 

1176 For the purposes of relief, settlement, removal, and the 
burial of tlic poor, the woikhouse of any union or paiish is consuleied 
to be situate in the parish to which the poor person in question is 
01 has been chargeable (0 But for the purpose of the buiial of a 
poor person djing in a woikhouse, the woikhouse is consuleied to 
be situate m the paiish in the union wheie such peison last icsided 
before removal to llie woikhouse (A) 

Secj ‘2— Mmtaqcmrnl oj ]\oikhouse and Control of Ininati't 

1176 The management of the workhouse and the government of 
the ofheeis, seivauts, assistants, and paupers theiein are imp >bed 
upon the guardians, who must obseive and enforce such lules, 
orders, and loguiatious ns the Local Goveiniuent Boaid may make 


(t) Uujon aud Parish Piopcrty Act, 1837 (7 Will 4 & 1 Vict c 60), 
BS 1—3 

(o) 'Union and Parish Piopcrty Att, 1836 (6 & 6 Will 4, o 69), s 3, 
Parish Propeity and Paiish Debts Act, 1842 (5 & 6 \ ict c 18), Poor Law 
Act, 1889 (62 & 53 Vict c 50), ss 0, 8 Uhe powers of guaidians as to tlie 
Bale, exchange, or kttiug of parish property are now vested in the parish 
council (Lo< ^ Goveininent Act, 1894 (5b A, 57 Vict c 73), s 6 (1) (d) ) 

(6) Umou aud Parish Propeity Act, 1837 (7 Will 4 & 1 \ict o 60), 
B 4 

(o) Poor Law Amendment Act, 1844 (7 A 8 Vict o 101), B 73, see 
title CmRiTijs, Vol IV , pp 127 it >-eq 
{d) See Tithe Act, 1878 (41 & 42 Vict c. 4?), and title Ecclesiastical 
Law, Vol XI, p 750 

(e) House Tax Act, 1808 (48 Geo 3, c 55), Pehed B , see titles Charities, 
VoL IV , pp 213,214, INHABITEI) HoLSE Dlti, Vol XVll, p 191 
(/) S«6 title Baies anp Rating 

(g) Ltikeard I nto» v Ltskeard Watmeorks Co (1881), 7 Q B D 505, 
Bee title Water Sui'Plt 

(k) Brutol GHurdiatie v Bmtol Waterworks Co , [1912] I Ch 846, 

Ct A 

U) Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 56. 
tt) Union Chargeabihty Act, 1866 (28 & 29 Vict c 79), s 10. As to the 
]«|mration of births ana deaths ocourring in a workhouse, see Poor Law 
AmlMldmcnt Act, 1844 (7 A 8 Vict c 101), s 66 , Divided PansJies aud 
Focir Law Amendment Act, 1876 (39 A 40 Viet, o 61), s 21, and title 
'BieiSTRATiON or Biarua, M^cmuages. anp Deaths 
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With respect to the relief of the poor, for the government thereof, 
and the nature and amount of the relief to be given to, and the 
labour to be exacted from, the persons relieved, and the 
preservation therein of good order (/) 

1177 To secure due observance of the rules, the woikhouse may 
at any time be visited by an inspector (m), and any justice of the 
peace, and any medical man, or the o&ciating elerg} nuin of the 
parish, if authorised by a waiiant of a justice, may visit a woik- 
house and examine the state and condition thereof, and of the 
inmates, and of their food, olotlung and bedding, and leport the 
result to the next quarter sessions, who may order aiij cause 
of complaint to he remedied (u) A justice acting for the place in 
which the workhouse is situate (o) may at any time visit it for the 
pm pose of seeing vs helher the regulations are being duly obeyed, 
and may summon an offeiidei to appeal befoie a court of summary 
jurisdiction (p) 
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1178 Guardians must appoint a visiting committee from their VwHing 
own body, who must examine the workhouse at least once a week (q), oommiu*# 
and if a boaid of guaidians does not appoint a visiting committee 
or if the committee neglects to visit for over three tuonths, the 
Local Government Boaid may appoint a salaiied visitor, not being 
one of the guaidiuns, who will be paid out of the general fund of 
the union (r) 


1179 The admission of paupers into the woikhouse is in the A<hni«iJonto 
mam regulated by order of the Local Goveinmont Board («), but the workhouw 
following statutoiy requiiements may bo referred to Any poor 
person professing to a destitute wanderer t<i wayfarer, who 
applies for admission, may be seaidied, and any money found upon 


(l) See Poor Law Amendmont Act, 1834 (4 & 6 Will 4, o 76), as 16, 21, 
22, 38, 39, 42, General Gonsolidated Ordei of the Poor Law GonAni*. 
Bioners, 24th July, 1847, art 162 

(m) See p 627, a«le 

(«) W’orkhouseft Act, 1790 (30 Gf o 3, o 49), b 1 In tlic ease of the justice 
finding that a more speedy remedy la nccoHsaiy in certain eventa, he may 
report to two other justices, who may make an older forthwith 
• 2 ) 

(o) See p 668, ante „ 

(p) Poor Law Amendment Act, 1834 (4 & 5 WiU 4, c 70), s 43 Penalty, 
fine not exceeding £5 for a first offenct, and not less than £3 and not 
exceeding £20 for a second offence A third offence is a misdemeanour, see 
p 627, ante Justices may also visit other houses in which poor pwsons 
are lodged and maintained under contract with the guardians (Poor Relief 
Act, 1849 (12 & 13 Vict c 13), 8 8) 

(q) General Consolidated Order off the Poor Law Comraissionera, 24th 
July, 1847, arts 148, 149 

(t) bee Poor Law Board Act, 1847 (10 & 11 Vict c 109), s 24 
Under the Poor Relief Act, 1849 (12 & 13 Vict c 13), s 7, the Local 
^vemment Board may appoint an inspector, who is paid by the miardiatis, 
» visit houses, not being workhouses, m which poor persons are JodFed and 
maintained under contract with the guardians 

(s) See General Consolidated Order of the Poor Law Comrawsfoner^ 
24th July, 1847, arts 42, 88—96 As to the admisdon under contract Ol 
paupers fem other workhouses etc, see Poor Law Amendment Act, 1846 
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him ta^n and applied m aid ol the common fund of the union (0. 
Spirituous or fermented hquor must not be introduced (a). 

1180 The classification of the inmates is also provided for by 
the order of the Local Government Board (b), while, as regaids 
metropolitan workhouses, it is expressly provided that guardians 
may, with tlie approval of the Local Government Board, proiidein 
their woikbouse for the reception of particular classes and descrip¬ 
tions of poor pel sons, and receive therein, upon such terms as may 
be agreed, poor pet sons of the same class or description from other 
unions and paiishes. So far as such last-mentioned poor persons 
are conceined, the workhouse will be deemed to lie situated within 
the union or parish from which they were sent theie(c) 

1181 If husband and wife are admitted to the workhouse, and 
either of them is infirm, sick, or disabled by any injury, or above 
the age of sixty years, the guaidians may permit them to live 
together Eveiy such case must 1)0 reported forthwith to the Local 
Government Board (d) 

Mamed couples, both of whom aieover sixty years of age, cannot 
be compelled to live sepaiale and apart from each other m a work- 
house (e) 

1182 The preservation of oidei, the conduct of the inraatos, and 
their diet are the subjects of many oideis of the Local Government 
Board {j) Coiporal punishment must not be inthcted upon adults, 
nor must they bo confined for any oflenceor misbehaviour for longei 

(12 & 13 Vict c 103), B 14, Divided Parishes and Poor Law Amendment 
Act, 1876 (.11) & 40 Vict e 61), s 22 , of children vmder feixteen, see Poor 
Law Amendment Act, 1851 (14 & 15 Viot e 105), s 6 , Poor Law Amend 
mcnt Act, 1806 (29 & 30 Vict c 113), 8 16 , and os to the reception of 
Htrayed children or insane persons mto inetiopolitan woikhonses, see 
f^eueraJ Ordoi, Jrd December, 1841, arts 1, 2 (Macmorian andLuNhingtoii, 
Poor Law GmeraJ Orders, Vol I, p 1) As to lunatics and idiots in 
workhouses, see title Lunatics and Persons of Unsound Mind, Vol 
XIX , pp 512 et 8eq For the rehef of casual paupers, see p 567, post 

(t) Poor Law Amendment Act, 1848 (11 & 12 Vut o 110), s 10 As to 
ohtsming admission by false statement or omission to disclose the 
posBcssioQ of money or property, see p 608, post 

(a) Bee Poor Law Amendment Act, 1834 (4 & 5 Will 4, o 76), ss 92, 
93, 94, General Consolidated Order of the Poor Law Commissioners, 
24th July, 1847, art 146 For other prohibited articles, see tbtd, arts 
107, 119—121 

(b) Poor Law Amendment Act, 1834 (4 & 5 WiU 4, c 76), a 26, General 
Consolidated Older of the Poor Law Commissioners, 24th July, 1847, 
arts 98—101, Workhouse Regulation (Dietaries and Accounts) Order, 
10th ^October, 1900 (Stat K & 0 Rev , Vol X , Poor, England, p 209) 

(c) Metropolitan Poor Amendment Act, 1869 (32 & 33 Vict o 63), 

• 17 * 

(d) Divided Parishes and Poor Law Amendment Act, 1870 (39 & 40 Vict 
t 61), B 10 

(e) Poor Law Amendment Ait, 1847 (10& 11 Vict c 109), s 23 See 
also title Husband and W^ife, VoL XVI, p 319 

(/} See General Consolidated Order of the Poor Law CommiSBione 
24ih July, 1847, arts 102—147, General Order, 26th January, 1893, 
W oikliouse Regulation Order, 8th March, 1804, Woikhoose B^ulatmn 
(Dietaries and Accounts) Order, 10th October, 1000, and other orders 
published in MaemorranAMtd Lushington, Poor Law Oeneral Ordf^ 
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than twenty-four honrSf or such furthei time ae may he necessary 
m order to have them brought before a justice (g). Sane persons 
must not be manacled (h), and the hair of an adult pauper should 
not be cut against his or her will (i). Clothing supplied to a pauper 
must not b^ a stamp or mark on the outside, so as to lie publicly 
visible (A;) 

1183. In return for the relief adbrded in tho woikliouse, the 
recipient may be set a prescribed task of work, but he cannot be 
detained against his will for the peiformance of such woikfoi longer 
than four hours from the bieakfast hour in the moiniug succeeding 
his admission (/) 

A person maintained m a workhouse who refuses to woik at any 
work, occupation, or employment suited to his or hei ago, strength, 
and capacity, or who is guilty of drunkenness or other misbebavioiii, 
may, on summaiy conviction, be impiisonod foi any period not 
exceeding twenty-one days, or, if previously convicted of a like 
offence, for not exceeding forty-two dajB(wi) 

U84 In employing a pauper upon work suited to bis capacity, 
guardians aie discharging a ministeiial duty imposed upon them liy 
the Poor Law Acts and legulalions, and are not responsilile m 
damages for personal injuries sustained by the pauper m the 
course of such work owing to the negligence of their officers or 
servants (n) 

1185 A pauper inmate, other than a casual pauper, who has 
given notice of intention to quit tho workhouse may notwith¬ 
standing be detained by direction of tho guardians for a period 
varying from twenty-four houis to seven days, but a direction 
requiring a lougei notice than seventy-two hours to be given must be 
entered in the minutes, and must specify the name or names of the 
paupei or paupers to whom it applies (o) 

1186 Upon the admission of an inmato the n aster must make 
due inquiry into the religious creed of such ii natc, and enter 
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(g) Poor EcUef Act, 1814 (64 Geo 3, o 170), h 7 

(h) Workhouse Act, 1816 (56 Geo 3, c 129), s 2 
(t) See For^ V Sktnner (1830), i C &P 239 * 

(jfe) Poor ReUef Act, 1816 (65 Geo 8, o 137), s 2 

(Ijr Poor Law Ameadmeat Act, 1842 (6 As 6 Vict c 67), s 6, and see 
the text, tn/rfr 

(m) PoorRehef Act, 1815(65Geo 3,c 137), a 6, Poor Law Amendment 

Act, 1844 (7 & 8 Viot o 101), s 68 Wilful disobedience to orders is not 
necessarily misbehaviour End Ouardtant v Sima, [1906] 2KB 

200 ], but an act of immorality comqptted by a pauper in a workhouse is 
evidence of misbehaviour by the pauper within tlie meaning of the Poor 
Eohef Act, 1816 (65 Geo 3,o 137), s 5 (Holland v Peacock, [i0l2J 1 K B 
154) 

(n) Toeeland v TFmI Bam Union, [1007] 1 K B 920, C A„ following 
inn^in v jAmetvds Unwn Ona/rdutina (1878), 2 L R Ir 42, oud JJunhar v 

..Jm Unum Ouaidtang, [1897] 2 I R 76, C A See also p 646. ante 
( 0 ) See the Pauper Inmates Discharge and Regulation Act, 1871 (34 A 35 
Viot. 0 . 108), B 4,*as amended by Idle Poor Law Act, 1899 (62 & 63 Vict 
c 37), B 4. As to the detention of paotien sulforing from disease, see Poor 
Law Amradmimt Act, 1867 (80 St 31 Vfet 0 106), s 22 
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it in the Cl owl legistei which he is required to keep(j9) As regards 
children umler twelve, the religious cioed of the lather, or, if that 
ca»not be ascei tamed, of the mother, must be entered (g) The 
register is to be open to inspection (r), and an inmate must be 
permitted to lie visited by a minister of his creed («) 

An iiunate cannot be com|ielled to attend any religious service 
contrary to his religious principles, and a clergyman or minister of 
religion must bo poiinitted, on the request of an mmate, to visit the 
workhouse for the purpose of affoiding religious assistance to such 
inmate, and for the purpose of instructing his child or children in 
the principles of their religion (t) 

Every inmate for whom a religious service accoidiug to his own 
creed is not provided in the woikhouse must be permitted, subject 
to regulations to be approved of oroideied by the Local Government 
Boaid, to attend, at such times as the Board shall allow, some place 
of worship of his own denomination within a convenient distance 
of the workhouse, if theio lie such in the opinion of the Board 
But the guardians may, for abuse of such permission previously 
granted, or on some other special ground, refuse pei mission to any 
particular inmate, and must in such case cause an entry of such 
refusal and the grounds thereof to be made m their minutes (a) 

U87 It 18 an ofti'iice to desert or run away fiom a workhouse 
and cany away any clothes, linen, or other goods. Penalty, 
impiisoninent foi not less than seven days noi more than three 
months {b), with oi without haid labour (t) 

A person convicted of an offence committed in a workhouse while 
maintained therein, or of absconding from a workhouse and carrying 
away clothes or other property therefrom, may be committed to 
the piiBon of the county or place m which the parish is situated to 
which such poison, at the tune of the commission of the offence, was 
chargeable (d) 


(р) Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), s 16, 
General Order, 26tli November, 1808 (Stat E & 0 Eev , Vol X , Poor, 
England, p 259) 

iq) Pool Law Amendment Act, 1868 (31 &; 32 Vict c 122), s 17 As to 
amendmeut of entries, see tbtd, s 18 Mandamus lies to compel an altera¬ 
tion (Re M'Conwnq, B v Belfast Ouardtans, [1908] 2 I E 343) 

(r) Poor Law Amendmeut Act. 1868 (31 & 32 Vict o 122), a 19 For 
the religious instruction of pauper children, see title Education, Yol 
XII, p 89 

(«) Poor Law Amendment Act, 1868 (31 & 32 Vicf c 122), s 20 
(<) See Poor Law Amendment Act, 1834 (4 & 6 Will 4, o 76), s 19, 
Poor Law Amendment Act. 1844 (7 & 6 Vict o 101), s 74, Poor Law 
Act, 1889 (52 &, 53 Vict c 66), s 1 (6J For the appomtment of chaplams, 
see note (h), p 643, ante 

(«) Poor Law Amendment Act, 1868 (31 & 32 Vict o 122), s 21 
(5) Poor Belief Act, 1815 (55 Geo 3, o 137), s 2, Poor Law Amendment 
Act, 1844 (7 A 8 Viot o 101), a 58 

(с) Poor Law Amendment Act, 1860 (13 & 14 Viot. c 101), a 8 See akli, 
as to offences under the Vagrancy Acts, pp 606 et seq , post 

(d) Poor Law Amendment Act, 1844 (7 & 8 Viot o 101), a 57. and aee 
■*oor I aw Amepdment Aot, 1848 (11 5c 12 Vict o 110), t 9. 
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Part V.—Relief of the Poor. 

Sect 1 — Kindi, ui 

1188 The duty imposed upon guardians in lespect of tlie 
administration of relief is, piuuaiilv, to set to woik oi opjjientiee 
the children of parents who aie not able to keep and maintain then 
children, to set to work '‘all such persons, mained oi uuinaiiu'd, 
having no means to luamtaiu them, use no oidinaiy and daily tnulo 
of life to get their living by ’’, and to give necessary relief to the 
lame, impotent, old, blind, and otliei poor peisous not able to work (<*) 
This duty is disihaiged in vaiioub wa>8 relief in the woikhouse has 
already been consideied (^), the other methods, and some further 
btututoiy dutieb, aie refeiied to in the following pages 

It bhoiild be premised, however, that although guaidiana aie 
hound to lelieve a poor peisou in need who apjilies for lolief, tlie\ 
have a veiy wide discietion as to the kind of relief thoy will alToid, 
and, if the recipient has any property, or has a relative who is in 
law obliged to maintain him oi her the cost of any relief given may 
he leiinhursed from the sale of such ])ioperty or be lecovered fiom 
such relative(fl) 

1189 As an alternative to giving relief in the workhouse or m 
otliei infalitutiona in wliicii they aie entitled to afloid relitt (A), 
guaidiaub may, if they think fit, grant relief at then own lioubos to 
persona who aie bitk (i), oi intapahle of woiK, or out of employ¬ 
ment, and may m olhei ways assibfc poor peisoiib and then fannliea 
Oul-ielief to able-bodied peisoiib or to then families, whether by 
paymenib in money, or in food and tlotlnng, oi iiartly m kind and 
paitly 111 money, can only he given in accoid.uioo with logulations 
made bj the Local Goveinintnl lloaid These piovide, intfr alia, 
that out-!elief mubt not take the foim of pH3ing lent lollier than 
foi tenipoiaiy lodging), setting up in tiade, n dii'ining pawned 
tools, or puichasiiig tools, othei than such iiiUcli'b s aie included 
m the expression “relitd in kmd’'(/i) 

(e) Poor Belief At t, 1601 (43 Lliz c 2), a 1 Ah to 1 ho class of persons 
giiaidians arts entitkd to itlieve, see A U v Mf>Uiyr Tydfil I num. | loooj 
I til 516, C A, where it was held that the giant of ithef to able bodied 
“ stnken ’’ was unlawful 

(/) hee p 65U, ante 

(o) See p 670, post 

(ft) For relief in such institutions, see p .’504, Ildief in a woik¬ 

house or an institutiou is called “lusUtutional rebel ’’ in coutiadistinction 
to “out-reiief” 

(t) See also p 630, ante, and General Consobdated Order of the Poor 
I aw Coinmi‘>Hunier8, 24th July, 1847, arts 75, 76, (»eiieral Order as to 
Out door Behef, 2l8t December, 1844 (falat K & 0 Itcv , Vol X , Poor, 
Lricland, p 184), and see note (A), tvfra) 

(/) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), s 62 For (ha 
taacs and manner in which out-rehrf may be given, see Iht lit lit f llegula 
lou Order, I'Jll, which came into operation on the Ist April, 1912 1 or 

’he orders governing out relief be'ore that date, see (he General t>rdenis to 
f'ut door Belief, 2Jht December, 1844, General Out-door Belief bigulatioa 
Order, 14th December, 1862 (Stat E & O Eev, Vol X , Poor, I tiglaad. 
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1^0 In granting outdoor foliof to a member a friMudlj aodefy 
tbe guardians must not take into consideration any sum received 
fmm such friendly society as sick pay, except in eo far as suck 
sum exceeds 5s a week (0 

1191 In gt anting outdoor relief to a person in receipt of or 
ei I In led to receive any benefit under the National Insurance Act, 
1911 (m), a board of guardians must not take into consideration 
any such benefit, except so far as such benefits exceed 5s. a 
week(n) 

1192 Wheie guardians prescribe, under the regulations (o), a 
task of work to be performed by any poor person to whom, or to 
whose wife, if he be liable to maintain such wife ( p), or child, whether 
legitimate or illegitimate, under the age of sixteen, relief has been 
lawfully granted by such guardians out of the workhouse (g), such 
task being suited to the age, sex, strength, and capacity of such 
peiBou, and being of a nature and desciiption of which the Local 
Goveinment Board have previously approved, and such person 
refuses or wilfully neglects to perform such task, or wilfully 
destroys or damages any of the tools, materials, or other property 
belonging to the said guardians, he shall be deemed to be and be 
punishable as an idle and disordeily person (a) 

1193 Guardians may arrange for the lodging and maintenance 
of poor pel sons in liouses or establishments other than the 
workhouse, and may make contracts m that behalf with the pioprietors 
01 managers of such places Such arrangements, and the supervision 
and control of such jilaces, must be in accordance with the rules 
and regulations of the Local Goveinment Boaid (b) Guardians 


p 189), General Consolidated Order of the Poor Law Commissioners, 
24t‘i July, 1847, art 43 See aNo Circulars on the Administration 
of Outdoor Belief, issued by the Local Government Board on 18th March, 
IQIO, and 29(h December, 1911 As to out rebef to a parent being con¬ 
ditional upon hiB (hild attending school, see Elementary Education Act, 
1870 (39 & 40 Viot o 79), s 40, Elementary Education Act, 1880 
(43 & 44 Yict 0 23), s 6, and see title Education, Vol XII, pp 82 
et aeq , for the powers and duties of gnardians as to giving relief in 
connection with the education and maintenance of children As to 
industrial and reformatory schools, see tbtd , pp 70 seq ,83 As to the 
relief of underfed school children, see Relief (School Children) Order, 
27th April, 1905 (Stat B & 0 , 1906, p 273) “ Belief in kind " means 
relief afforded by the grant of food, meduine, or other articles of absolute 
necasaity, or by the provision of temporary lodging (Beiiof Regulation 
Outer, 1911, art i) 

(f) Out door BuUof (Friendly Societies) Act, 1904(4 Edw 7, c 82), s 1 

(») 1 & 2 Geo 6, 0 55, see title \V okk and liABOtm 

(o) National Insurance Act, 1011 (1 & 2 Goo 6, c 65), s 109 

(o) See General Out-door Rehef Regulation Order, 14ttt December, 1852, 
arts. 8, 7 

(p) See p 673, poet, jmd title Husband and Wifb, VoL XVI, p 318. 

(?) See p 573, post 

(ft) Poor Law Amendment Act, 1886 (29 & 30 Viot c 113), s 16, and 
•ee p. 807, post 

(b) See Poor Relief A|)41S49 (12 & 13 Yiot. o 13), and the orden mads 
thereunder 
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ftw al« «»poww^ to p^d« for the rocettoon, mamteoAnoe, and 
iQStraoaon of adult Diind, or deaf and dumb, po<Mf persone in proper Smil id 
institutions (e). • ya mf 

1194 Instead of retaining in the workhouse children chargeable to BMrdingoia. 

the union or parish, guardians may board out such children in homes 
within or without the limits of the union or parish, by arrangement 
with boarding-out committees established for the purpose of finding 
and superintending homes for pauper children. Any such ai range- 
ments, committees, and homes are subject to regulations made by 
the Local Government Board (d) 

U95. If the inhabitants of any parish or parishes within a union iminraiwa. 
have raised or borrowed money (<•) to assist in the emigration of 
poor persons, the administration of such money is entrusted to the 
guardians (/), who, with the consent of the Local Government Board, 
may also procure or assist m procuring the emigration of any 
irremovable poor person (g) who is or may be chargeable, or of 
orphans and deserted children {k) 

1196 Guardians may bind a poor child as appiontice(t), in which Apprentic*. 
case the indenture of appientueship will be executed by them A 
register must be kept by the clerk of all childien so bound The 
Local Government Board may by order prescribe the duties of the 
masteis, and the terms and conditions of the a|){>ieniice8hip(^) 

In appi enticing boys to the sea-fishing sorvice, the guardians 
must conform to the requirements of Part IV of the Merchant 
Shipping Act, 1894 (o) 


(c) Poor Law Amendment Act, 1867 (30 & 31 Viot c 100), « 21 A« to 
blind and deaf and dumb children, see title Euctcaiion, Vol XII, p 83. 

(d) See General Boarding out Order, 1011, Belief Regulation Order, 
1011, art ziv and Circular Letter of the Local Goveinment Board, 
dated 16th October, 1011 

(e) Under the Poor Law Amendment Act, 1834 (1 & 6 Will 4, o>70), 
as 62, 63 , see also Public Works Loans Act, 187.'> ' S A, 39 Vn t c 80), 
and, for the powers of the county council to aid enii, ration, title Lck'ai. 
GOVBRNMbNT, Vol XIX , p 374 

(/) Poor Law Amendment Act, 1844 (7 A 8 Vict c 101), s 29 
(o) As to when persons are iiTemovable, bpo p 691, poi^t 
th) See Poor Law Amendment Act, 1848 (11 & 12 Viot e 110), s 5: 
Poor Law Amendment Act, 1849 (12 & 13 Vitt o 103), ss 14, 20 , Poor 
Law Amendment Act, 1850 (13 & 14 Vict o 101), s 4 . Poor Law Amend, 
ment Act, 1866 (29 & 30 Vict o 113), s 9 , Divided Parishes and Poor Jiaw 
Amendment Act, 1870 (39 & 40 Vict o 61), s 22, Minute of Local Govern, 
ment Board, Apnl, 1888 

(t) As to apprentices, see also titles Infakts xnn Childkev.VoI XVII, 
pp 70 rt $eq , Master and Servant, Vol XX , pp 71, 79 et "cqr 
(fc) Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 12, 
General Consohdated Order of the Poor Law Commissioners, 24th July, 
1847, arts 52—63, General Order (Apprenticeship of Pauper Children), 
I6th February, 1898 (Stat E & O Bev , Vol X , Poor, England, p 23.1), 
Relief Regulation Order, 1911, art xiv Powers and duties as to apprentioe- 
shin are uso contained in the Poor Rehef Act, 1601 (43 Elis c 2), s 3, 
Parish Apprentices Acts, 1792 (32 Geo 3, o 57), 1802 (42 Geo 3. c 46), 
and 1816 (56 Geo 3, c 139), Poor Law Amendment Act, 1834 (4 *5 
Win. 4, o 76), s 15, and see title Eduoation. Vol XII., p 82 
(a) 67 & 68 Viot c 60, s 393 (3), see also ibid, m 190, 107, and 
titles MaSTSB and Servant, Vol XX., p 80, SmertNO and Xavioatiom 
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1197 In addition to t\ie register of apprentices, gnardians must 
keep a register showing the name, age, date of hiiing, and name, 
traae and address of the master or mistiess, of every young person 
under the age of sixteen who is hired or taken as a seivant from the 
workhouse, and must cause such young persons and appientices, if 
serving within hve miles of the union, to be visited by the relieving 
ofheer or some other authoiised otfacer at least twice in every 
year If the young person or apprentice is serving at a place 
more than five miles from the union, notice must be sent to the 
guardians of the place of service, who must then cause the 
visitation to be made (h) If it is found that the master or mistress 
18 ill-trealing the apprentice or young peisoii, the guardians may 
prosecute (<) 

1198 If any hoy not alieady an ap})i entice in the meichant 
service who, or whose parent or parents, is or are receiving rehet in 
any union or parish, is desirous of serving in the naval service of His 
Majesty, and is foiwarded for approval by competent authority for 
such service, the guaidians may enable any such boy to be so 
torwaided, and may pay out of their funds such sum, if any, as may 
bo lequired by the regulations of such service foi providing outht or 
otherwise, and also such exjicnses as may be necessary to be 
ineiiired for the conveyance of such boy in cliarge of a proper 
poison to and from the port or place in the United Kingdom at 
winch lie may be requited to attend for examination, and if accepted, 
for entiy into such service (d) 

U99 Tlehef given to or on account of any poor person above the 
age of twentv-one, oi to Ins wife, oi any part of his family under 
the age of sixteen, may, if the guardians think fit, be given by way 
of loan(<?), winch may bo recoveied eithei bofoio justices oi in the 
county couit (/) But no relief by loan can bo given which may 
coniVavone the legulations as to out-ielicf (7) 

When leliof has been given by way of loan, a justice may, upon 
the application of the guaidians, lequiio the paupei and his uiastei 
to appeal befoie him, and may older the master to pay to the 
guaidians the whole or part of tbo wages due or to become due to 
the pauper, m liquidation of such loan, and may enforce payment 
theioof (/t) 

1200 Where a pool person who is neither settled nor resident in 


(by Poor Law (Apprentices, etc ) Act, 1851 (14 A, 15 Vict c 11) 

(c) Offences Against the Person Aq^, 1861 (24 A, 25 Vict 0 100), g 73, 
seep 641, oBlp, and title Crimiml L\w AM> Procedure, Vol IX, p 294, 
note (r) 

(d) Divided Paixshes and Poor Law Amendment Act, 1876 (39 & 40 Vict 
0 61), a 28 

(el Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76), a. 68 

V ) Jhid , 8 69 , Poor Law Amendment Act, 1848 (11 & 12 Vict 
10 } 8 8 

(g) Iteliof Regulation Older, 1611, art xui , and see note {k), p 563, 
ante 

(A) Pool Law Amcudincut Act, 1834 (4 & 5 Will 4, 0 76), 8 69 



Part V —Relief of the Poor 

A parish, but who happens to be there when Some accident ooonrs to 
him or some sudden illness overtakes him, is compelled thereby to 
apply for relief, the guardians for the parish or union must relieve 
him (?), and may be reimbursed the coat of such relief by the 
guardians of the union containing the place to which such person 
belongs (Ar) 

1201 In the case of any person, l>emg a widow, having a legi¬ 
timate child dependent on her for support, and no illegitimate 
child born after the commenceinent of her widowhood, and who at 
the time of her husbund s death was resident with him m soine 
place other than the parish of'hei legal setlloinent, and not situated 
in any union in which such parish is compiised, the guardians of 
such parish or union, if they see fit,may giant relief to such widow 
although not lesiding m such paiish or union But the guardians 
of any union or parish, and the overseers of any paiish, in which 
such widow may be resident or may require relief, lemain hablo to 
relieve such widow in the same manner as any othei person requiting 
relief in such union or parish ( 1 ) 

1202 A casual pauper is a destitute wayfarer or wanderer who 
applies for or receives relief A casual ward means any waid or 
wards, building or piemises, set apait or piovided for the reception 
and relief of destitute wayfarers and wanderers(w) 

The guardians of eveiy union must provide within the union 
such casual wards with such liltnigs and fiirnitiiie as the Local 
Government Boaid considers necessary in view of the number of 
casual paupers likely to lequire relief therein (m) 

1203 In the Metropolis, wheie no adequate accommodation exists 
otherwise, the guardians must provide such winds or othei places foi 
destitute wayfaiers and foundlings as the Loral Government Board 
dnects (o), such wards or places must bo open foi tlie adinissiop of 
destitute pel sons and foundlings who apply to be idnntted between 
6 pm and Bam fiom Octobei to March inrlusivo, uud between 8 pm. 
and Bam from April to Septembei moliisive (p) Any constable 
of the Metropolitan oi City of London Police may personally 


(») See Athtna v BamveU (1802), 2 East, 606, Tomhneon v Bentall 
(1826) 5 B & C 738, Gent \ TompUna (1822), SB & C 746, ii , Lamb 
V Bun«e (1815), 4 M &S 275 

(k) Poor Law Amendment Act, 1848 (11 & 12 Viet c 110), s 2, General 
Consolidated Order of tbc Poor Law Commiasiont r«, 24th July, 1847, 
arts 77—80, see Wycombe Union v Elon Union (1867), 1 H & N 687 

(l) Poor Law Amendment Act, 1844 (7 & 8 Viet o 101), s 26 

(m) Pauper Inmates Dischaige ana Regulation Act, 1871 (34 & 36 Vict 
0 108), s 3, RpUef R^ulation Order, 1911, art i 

(a) Pauper Inmates Discharge and Rcmilation Act, 1871 (34 As 36 Viol 
c 108), 8 9 As to the Metropolis, see ibid , s 10 

(o) Metropohton Houseless Poor Act, 1884 (27 At 28 Viet c 116), s 6 

Wards so provided must be inspected by the Local Government Board, 
see Metropolitan Houseless Poor Act, 1866 (28 At 29 Viot o 34), s 2, 
which Aot extended and made perpetual the Metropohtan Houseless Poor 
Act, 1864 (27 At 28 Vict e 116) . ^ e 

(p) Metropolitan H[oU6ele8s Poor Act, 1865 (28 At 29 Viet o 34), a 5 


m 
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Sect 1 conduct any destitutcc wayfarer, wanderer, or foundling, or other 
Kinds of destitute person, not having committed or being oharg^ with an 
Rehef. offence, to any such ward or place of reception, and every such way¬ 
farer, wanderer, or foundling must, if there be room, be temporarily 
relieved therein {q) 

The whole area of the Metropolis has been formed into one 
district for the relief of the casual poor, and the Managers of the 
Metropolitan Asylum District (?) have been constituted the managers 
of such district, and the casual wards in the Metropolis are now 
under their eontiol («) 

Admifunon 1204 livery casual pauper must be admitted, dieted, and set to 
wolk and discharged in the prescribed manner (a) 

A casual pauper is not entitled to discharge himself from a 
casual \\,ird before 9 o’clock in the morning of the second day 
following his admission, noi before he has performed the prescribed 
task, if he has been admitted more than once in the month into 
any casual ward of the same union (fc) he may not discharge him¬ 
self before the foin th day, and may be removed to the workhouse 
of the union (c) and be required to remain there for the remainder 
of his pel lod of detention Sunday is not to be included m eomputing 
the detention days (d) 


Adoniion of 1206 Where a child is maintained (c) by guardians and (1) has 
ohilclien ciescited by its paient, or (2) the guardians aieof opinion that 

by leason of mental deficiency, or of vicious habits or mode of life, 
a pniciit of the child is unfit to have coiitiol of it, or ( 3 ) a parent 
IS unable to perform his oi her parental duties by reason of being 
under sentence of penal seivitude or of being detained under the 


(</) Metropolitan Houseless Poor Act, 1866 (28 St 29 Vict c 34), s 4 
Tbs expenses so incurred by guardians are a charge on the metropolitan 
common poor fund (Metropolitan Poor Act, 1867 (SO Sc 31 Vict o 6), 
s 69), SCO p 660, anl« 

(r) See p 662, aT)f/<, and title Metbopolis, Vol XX , p 411 
(«) Metropolitan Poor Act, 1867 (30 St 31 Vict o 6), a 6, Pauper 
Inmates Discharge and Regulation Act, 1871 (34 St 36 Viet o 108), a 10, 
Metropolitan Caaual Paupers Order, 1911 
(a) Pauper Inmates Discharge and Relation Act, 1871 (84 St 36 
Vict c 108), a 6 See General Order, 18th December, 1882 (Stat R & 0 
Rev , Vol X , Poor, England, p 19J), General Older (Metropolis), Srd 
Novembei, 1887 (Maomorran and Lushington, Poor Law General Orders, 
Vol II, p 687) As to the punishment of absconding paupers etc, see 
pp 607, 610, post 

^6) In the Metropolis every casual ward is deemed to be a casual ward of 
the &ame union for this purpose (Casyial Poor Act, 1882 (45 & 46 Viot o 36), 
8 4) 

(r) In the Metropolis the removal may be to any workhouse or asylum 
provided under the MetropoUtan Poor Act, 1867 (30 St 31 Vict o 6), for 
the reception and setting to work of the oasuai poor, to which the casual 
poor of the union can be sent (Casual Poor Act, 1882 (46 St 46 Vict c 36), 
A 4) 

(d) Caeual Poor Act, 1382 (46 St 46 Vict c. 80), a 4. This provision is 
not affeeted by the Poor Law Amendment Act, 1842 (63(0 Viet e. 67), A 6 
fe) For the meaning of ** mdnt^ned,” see Poor Law Act, 1889 (62 St 63 
Vict e 66), s 1 (3) '• 



Past V —^Bkzjkf of tkb Poob. 


Inebriates Act, 1898 (/), or ( 4 ) a parent iias been sentenoed to 8eo»41 
imprisonment in respect of an offence against any of his or her Etndl Ml 
children, or (6) is permanently bedridden or disabled, and is tbe 
inmate of a workhonse and consents, or ^6) both the parents, or in the 
ease of an illegitimate child the mother, aie or is dead, the guardians 
may at any time resolve that, until the child reaches the age of 
eighteen years, all the rights and poweis of such parent, or if both 
parents are dead, of the parents, shall vest m the guaidians. where¬ 
upon those rights and powers will so vest, and will continue so 
vested whether the child does or does not continue to be maintaiuod 
by the guardians. Such a resolution may be rescinded if the 
guardians think that to do so will be for the benefit of the child, or 
the guardians may permit the child to be, either peiinanontly or 
temporarily, under the control of the parent, oi of any other relative, 
or of any fiiend, or of any society or institution for the care of 
children A resolution may also be determined or varied by a 
court of summary juii3diction(3f). The passing of the reHolution 
does not relieve any person from any Iniliihty to contribute to the 
maintenance of the child, but the fact of such contribution being 
made does not lessen the powers and lights eonferied on the 
guardians {k) 

Anyone who assists and induces a child so placed under the een- 
trol of the guardians to escape therefrom is liable on summary con¬ 
viction to a hue not exceeding ;£20 (t) 


1206 If a child maintained by guardians (^) is with tboii consent Vmiiaimn of 
adopted by any ^lerson, the guaidiaiis must, dming thiee years 

from the date of such adoption, cuuso the child to be visited at 
least twice a year by some competent person, and may duiing 
such period levoke their consent to the adoption, whereupon the 
child must be forthwith relumed to the guaidiaiis by the poison 
having the custody thereof ( 1 ) 

1207 If it appears that a poison about to be released ffom UcHofto 
prison, or from an industrial or leformatory n 'ool, or Iiom an rciuiKwi 
inebriate refonnatoiy, will on bis lelcase requiie iiuiuediate poor 

law relief by reason of infirmity of mind or bod>, he may ho 
removed on release, on an ordei made m the presciibed method, to 
the woikhouse of the poor law union consisting of oi comprising 
the parish in which he is settled, or if that cannot bo asceilamed, 
or he has no place of settlement or residence in England or 


if) 61 & 62 Vust c 60, see title Intoxicating Liciuoiis, Vol XVIII, 
P 168 

ig) Poor Law Act, 1899 (62 A 63 Vyjt o 37), S 1 The (Motion doM not 

affect the removability (see p 690, poBt) of a pauper child { Wantage Union 
V Brwtol Union, [1907] 1 K. B 68) , „ , 

IK) Poor Law Act, 1889 (62 & 63 Viot c 66), s 1 (6), and see Eackney 
UiUonv Tomb$,Tomh$v Barkney Unton{im),n3 P 271 The naswng 
of a resolution does not affect the religious instroetion of the clulcl, 
Poor Law Act, 1889 (62 & 63 Viet o 56), ibul, s 1 (6), and title 
KnncATioN, Vol XII, p 89. 

(sj Poor Law Act, 1899 (62 & 63 Vict c 37),« 2 

Ik) See note (s), p 668, anU 

it) Poor Law Act, 1899 (62 & 63 Vict c 37), s 3 
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sbct 1 Wales, to the workhouse of the union in which he resided when 
Kinds of the offence for which he was detained was alleged to have been 
Belief. committed, or, if that cannot be ascertained, to that of the union 
111 which the offence was alleged to have been committed, or if the 
offence was committed out of the United Kingdom, to that of the 
union in which the court of sumraaiy jurisdiction by which he \\as 
convicted or committed foi trial, or ordered to be detained, sat 
The operation of such an older may be suspended if the person is 
too ill to be lemoved to the workhouse named, in which case he 
will on release be conveyed to the workhouse of the union in which 
the prison is situate, and the expenses of his maintenance there 
will be repaid by the guardians of the poor law union named in the 
order 

Such an oidei will not pi event the giiaidians subsequently 
obtaining a removal order to the place of actual settlement (in) 


GuanKauH 
may take 
properly of 
pauper 


Dodcrlum 


Siu I 2 — Jiccoieii/ of thi Cost oj Heltef 

1208 Expenses inouiied in the maintenance of a paiipei consti* 
tute a debt due from the pauper to the guaidians who have relieved 
hnn{n) Where lelief has been given to oi on account of any 
pel son who is in possession of oi owns any money or valuable 
Bociuity foi money {o), the guaiduiiis may take and appiopiiate so 
much of such raonev oi the pioduce of such security, oi recovei 
the bamo ab a debt befoio any local couit, as will remiburbe them the 
amount oxi>eudod in such relief duuug the peiiod of twelve months 
prioi to such taking, appiopriation, or proceeding, and, in the event 
of the death of a pauper possesbing money or propeit), the 
guaidians may reimburse themselves the expenses of buiial, as well 
as of maintenance during the preceding twelve months (p) 

1209. beie a peison runs away leaving a wife, or child, oi children 
chajgoable, the guaidians may apply to two justices for a waiiant 
or Older to take and seize so much of the goods and chattels, and 


(m) Released Persons (Poor Law Relief) Act, 1007 {7 Edw 7, c 14) 

(n) liirlmhead Lnton OumduiHS v Brookes {V)()Q), 95 L T 359, Be 
11 Stnmjoid UmoH v Baitlett, [1899] 1 (>li 72 

(o) A judgment for damages for personal iniunes is “ a valuable seconty 
foi money ” (irest Hum Gnurdiiius v Ovens (187 2), L R 8 Exth 37) 

(p) Poor Law Amendment Act, 1849 (12 & 13 Viet c lOJ), 8 16 Bunal 

expenses aio recoverable as relief (ibid , B 17) ib'd.s 16 does not cut down 
the common law right ot guarduma to recover six years’ maintenance (Be 
Clabbon [nn Jnfnnt), 119041 2 ('h 466, see also Il'andeworfb Union v 
Warihtnqlon, [1906] 1 K B 420) (;iUjrdi>UH maj, as treditors, obtain 
odmlmstratiou of the estate of a pauper v\ho died chargeable (cUnver v 
M*Kenm\ Wxt of Ain (186>) 35 L J (p A M ) 91 , /n the Goods of 
Bkurland (IHll), 2o L T 674, and see Wtndeaitx Thailand 23 

L T 877), and may, in addition to the twelve mouths’ maintenance, 
prove against the estate of a pauper for live years’ maintenance, but os 
ordinaiy, not preferential, creditors {Lambeth Guardians v Brudslutw's 
Jfeai of Aim (1886), 67 tL T 86, Laver v Botham <fc Sons, [1805] 1 
Q B 59) As to the basis of calculation of the cost oi maintenance, 
see Ishntfton Guaidians v Btggendm (1909), 101 L T 677 As to the 
recovery by guardians of unpaid wages due to a pauper, see title 
PACioftiis AND Shops, Vok*XlV , p 517 



Part V —Relief of the Poor. 


m 


receive so much of the annual rents and i>ro6t8 of the lands and 
tenements, of the runaway as such justices older oi dueU for or 
towards the discharge of the parish oi place where such wife, cl^ild 
or children are left in respect of the expenses inclined for their 
bringing up and support On such an order being conhrmod at the 
next quarter sessions, that court may authorise the guiiidians to 
sell or otherwise dispose of such goods and chattels, oi so much 
of them as the court thinks fat, and to receive the rents and profits. 
The guardians must account to quarter sessioiib foi auj money so 
received (q) 

1210 The liability to maintain imposed by law (») is enforced by 
means of maintenance oideis made by justices in pettv sessions 
having jurisdiction in the union or paiish to which the poor paison 
in respect of whom the question aiises is chargeable Such oidois 
may be obtained by the guaidians of such union or parish (<t), and 
money due thereunder is recoverable before a court of suumiaiy 
jurisdiction as a civil debt, and not as a penalty (t) An older of 
justices for the payment of the money so duo cannot be enforced 
by iinpiisonment in default of distress, unless it he proved that the 
peison in default has since the date of the order to jiav the arrears 
had the means to pay the sum in respect of whiih he has made 
default (m) There is no appeal to quaiter sessionsfa) 

An order must follow the words of the statute (/>), and must show 
that the person on whom it is made is of suflicient ability to make 
the lequiied payrnentfO The payment ordoied must be a fixed 
weekly sum so long as the poor person remains unable to work, oi 
until further order (d) 


(q) Poor Rclit'f (Deserted Wives and Clnldron) Act, 1718 (6 Geo 1, e 8), 
SB 1, 2 As to the foim of the orders, see v J)iro» (1806) 0 Last, 

163 


(r) See p 573, post 

(«) Poor Law Amendment Act, 1848 (IJ & 12 Vict 110), s 8, Jlividod 
Panshes and Poor Law Amendment Act, 1870 (30 A « \it-t e 61), b 25 
(t) See Poor Law Amendment Act, 1868 (31 32 n<t c 122), s )6 , 

Summary .Jurisdiction Act, 1879 (42 & 43 Vict < 49), hs 6, 35 , i'umniary 
Junsdiclion Act, 1848 (11 &- 12 Vict o 43), s 18. and. for the law .js to 
the recovery of civil debts, see title MAaiSTKAiis, Vol XIX, p 609 
Bankruptcy does not jirotcct against the cqnseijufiice of disobedienoo 
(Bancroft \ JtfttcAcM (1867), L K 2Q B 649) 
t«J Be Gamble, 11899] IQ B 305, and see title MAGiSTKArxs, Vol 
XIX , pp 604, 609 ^ „ 

(a) R y London JushWf Ex parts Gtcsnwtch Uoiout flWO] 1 Q B 4^8 

(b) It IS not sufficient to say that the wrson is “ poor ” or “ destitute ” 
{8t Andrew's Undershaft {lnh(ibiUints)v Dc Brefel (1701), 1 Ld Rayin 609, 
R V G4t««« (1715), Foley, Poor Laws, 47 , B v Litton (1718), Cas Sitt 
86, B V Pennoyer(n2Q), 1 Bott’s Poor Laws by Const, 6th ed , 433 fsth 
ed , 366] It has been said that the order must also stale that the prison 
IS actually chargeable to the union or parish , see JB v Tnppinq (1718), 1 
Bott’s Poor Laws by Const, 6th ed , 430 [61 h ed, 366] 

(c) B V Ealifax (VJU), Cas Sett .33 B v Dann (1714), 10 Mod Rep 
221 It is for the justuycs to decide whethrar the defendant is of 
“ sufficient ability ” to relieve and maintam, see Ooulson v Daiulson 


(1906), 96 L T 20 
(d) Be Horten (1844), 
(1706), 2 Salk 534 


6 Q B 691, B V ChtUey, supra , 
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Sect 2 

Kecovery of 
the Cost of 
BeUef 

Soldion 


Sekmen. 


Annuitants 

etc 


A soldier of tl^ r^luUtr forces (e) is as liable to oontribote 
to the mainienance of me wife and of his children, legitimate and 
illegitimate, as is any other man, bat such liability cannot be 
enforced m the ordinary way, nor can he be directly panished for the 
oiOfence of deserting his wife and family, or any member thereof, or 
of leaving her or them chargeable If on order is made agamst a 
soldier, or against a man who sabsequently becomes a soldier, m 
lespect of maintenance or relief, a copy of the order must be sent 
to a Secretary of State, and, m such a case, or if a Secretary of 
State 18 satisfied that a soldier has deserted or left in destitate 
circumstances, without reasonable cause, his wife or any of his 
legitimate children under fourteen years of age, the Secretary of 
State must order a portion, not exceeding 6</, of the daily pay 
of a non-commisBioned officer who is not below the rank of sergeant, 
and not exceeding Bd of the daily pay of any other soldier, 
to be deducted from such dailv pay, and applied, first, in the liquida¬ 
tion of the sum adjudged to be paid, and then towaids the main¬ 
tenance of such wife or children, in such manner as the Secretary 
of Stale thinks fit(/') 

1212 If during the absence of a seaman on a voyage, his wife 
or any of hia children oi step-childien become chargeable, the 
amount expended on their maintenance during such absence may be 
recoveied from the shipowner out of the man’s wages, up to a 
prescribed proportion of such wages (g). 

1213 If a pauper is entitled to any annuity or periodical payment, 
the trustee or other peison bound to make payment theieof may 
pay, and may be compelled to pay, thereout to the guardians the 
cost of relief, piovided that the guardians or the relieving officer 
have declared such relief to be given on loan (A) Expenses 
incuiied in the relief of a pauper or pauper lunatic who is a 
member of a friendly society may in certain cases be paid out of 
any, money payable by the society (i), but not if the pauper oi 
pauper lunatic has a wife or other relative dependent upon him (A). 


(e) As to the meaning of this expression, see Army Act (44 & 45 
Viot 0 58), B 190 See also iitle Roi 4L Forces 
if) Army Act (44 & 45 Vict o 68), s 145, as amended by the Army 
(Annual) Act, 1883 (46 A 47 Vict o 6), s 7, and the Army (Annual) Act, 
1801 (54 & 66 Viot 0 5), 8 7 For the service of process on a soldier, see 
Army Act (44 & 45 Vict o 58), s 145 (3) As to deductions from pay, 
see also tbtd , s 138, and, geneially, see title Rotal Fobces 

(g) See Merchant Shipping Act, 1894 (57 & 58 Vict o 60), s. 182 As to 
the rebel of destitute lasoars, see tbtd, s 185, and, generally, see title 
Sbippibo and Navioatiob As to the nght of guardians to receive pay¬ 
ment of army or naval pensions due to persons chargeable or liable to 
maintain chargeable persons, see Pessions Act, 1839 (2 & 3 Viot o 51). 

(h) The guardians must account to the annuitant for any surplus (Smltfi 
▼. Isltngton Ouardtann (1902), 66 J P 664, a county court case) As to 
relief ou loan, see p 566, ante 

(t) Divided Parishes and Poor Law Amendment Act, 1876 (39 & 40 Vict 
« 61), B 23, The section does not apply if there is a depute as to tiie 
pauper’s til^e (R v Bwhafdeon, [1894] 2 Q. B 323) 

^ (1) See Poor Law Amendment Act, 1879 (42 & 43 Viot e 12), s 1, and 
^e FstENULT Societies, VoL XV, p. 149, for the oases in which pay- 
fnents may be made to guardians A trade union is not a benefit or 
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1214< If B bftstard child for whose maintinance an order has baeii *• 
made by justicea on the application of the mother becomes charge* Beooiiff of 
able, the payments thereumler may be made to a lelieviug officer ^ 

or otiier officer of the parish or uniuii, and may be recovered by Raba C 

W- 

Sect S — Liabdity to Maintain, wmieralBUa* 

tlon orrtors. 

1215. The Statute of Elizabeth, which originated oui sjstem of rer*oi» iiaw# 
poor relief, piovides that the father and grandfather, and the mother 
and grandmother, and the childien, of every poor, old, blind, lame, 
and impotent person, or othei poor person not able to woik, being 
of sufficient ability, must, at their owm charges, ^elle^e and maintain 
every such poor poi8on(H0. The liability imi> 08 ed by the Btatutotn) 
only extends to blood relations (o), and only to the relations par¬ 
ticularly enumeiated(p), illegitimate childien are not within its 
operation (q) 

1216 A man who mairies a woman who already has children, Hu(»b*Tid« 
whether legitimnte or illegitimate, is liable to maintain them ns andfsthpiw 
pait of Ins lamily, until they attain the age of Bixtoon oi the mother 
dieB(/) Relief given to or on account of a wife, or of childien 


friendly society (Wtnder v Ktnqsion upon 7/ull Oorporohon for the Poor 
(Gom torh and (Sardians) (1888), 20 Q U D 412), and il has been hold 
by a London police magistrate that a trade union cannot be compelled to 
pay to the guaidiaris the weekly sums which in the ordinary oouHe would 
nave been paid to a metuber if he had not become chargeable, see ht 
Mary, lHhngton,6uaidums v Amalgamated Society of Engineers (11102), 00 
J V 665 

(l) BastardyLaws Amendment Act, 1872 (35 & 36 Vict e 65), 8 7 An 
order under the section may be made although the mother is living and not 
incapacitated (i/(»ne« V Merthyr Ti/dfU Unton Ouardunii {Hill), it»5 L T 
203) As to the right of the guaidians to take proi^edings against the 
putative father of a bastard child, see Bastardy Laws Amendiiu at Act, 
1873 (38 A J7 ViCt c 9), Divided Parishes and Poor Law Aimndnient 
Act, 1876 (39 & 40 Vict c 61), s 24 , Plymouth 6 unidiiins V Gthhe, [1903] 
IK B 177 , and title Bastvrdi, Vol II, pp 411 ' -ey 

(m) Poor Belief Act, 1601 (43 Lhz o 2), s 6 Th-s liability can only 
be enfoiC/cd by means of the maintenance orders hereinbefore mentioned 
(see p 671, ante) A relative liable to maintain cannot bo ooinjielled to 
take the poor person into his house and maintain him there {R v Jones 
(1710), Foley, Poor Laws, 41) 

(n) Poor Kchef Act, 1601 (43 Elu c 2) 

(o) See jB v Munden (1719), 1 Stra 190 (man not liable for the main¬ 
tenance of hiB mother in law); R v JJempeon (1733), 2 Sira 966 (son’s 

^*(p) R Y Smith (1826), 2 C & P 449, 22 v Comtek (1831), 2 B & Ad. 
408 (man not liable to maintain brother), MamndY itftMon (1874), L R 
9 Q B 254 (grandchild not liable to maintain grandfathei) A named 
relation la hable, even though the poor person has a neaier relation 
able to support him (J2 v Joyce (1707), 16 Vin Abr 423 , 22 v Cornish, 
supra), and even though the guardians have obtained contnbutions towards 
the maintenanee from another source, see Oofs V .Broicu, flfl07]2K B 301 
Children arc liable to support their mother, even though she has married 
ii nrfjfi {Arrotesmtth Y Dtedtenton (1887), 20 Q B ]D 252), or has committed 
adultery (Bs Oonslahls (1886), 31 Sol Jo 15) 

(?) B ▼ Rate (1631), 2 Bulat 344, WesimMuter OtlqfY Oenard (1632), 
and see title Babtskdt, Vol 11, pp 438 of leg 

6 war 4 


2 Bulat 346,_ 

(r) Poor Law Amendment Aet, 1834 (4 5 


4. 0 70). s 67 
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hrcr 3 

Liability to 
Maintam. 


Wives Buil 
motlien 


Meaning of 
“ set ilnment" 


under the age of Bixteoa, not being blind oi deaf and dumb, is con¬ 
sidered as given to the husband of such wife, or to the father of 
such childien, as the case may be («) 

When a inariied woman lequires lelief without her husband, an 
Older may be made by justices upon the husband to make payments 
towards the cost of the relief of the wife (t) 

If the husband of a woman is beyond the seas (a), or m the 
custody of the law’, or in confinement in a licensed house or 
asjlura as a lunatic or idiot, any relief given to such woman, or to 
her child or childien, must be given to her in the same manner 
and subject to the same conditions as if she was a widow (fc) 

1217 It the husband of a married woman having separate property 
becomes chargeable, a maintenance order may be made and 
enfoicod against her in respect of such separate propeity (<.). 

A mairied woman having separate propeity is subject to the 
same liability as a Jitiif sole for the maintenance of her paient 
01 parents (</). and to the same liability as her husband for the 
maintenance of her childien and grandchildren (c) 

lielief given to or on account of any child or children, under the 
age of sixteen, of any widow, is considered to be given to such 
widow {J ) __ 


Part VI.—Settlement. 

Srci 1 —In Genci al 

1218 By “ settlement ” is meant the light of a person to have, 
when occasion aiises, the benefit of the pool laws in a paiticulai 
palish or place (r/) The right may be acquiied by the act of the 

(*) I’ooi L.iw Ainondment Act, 1834 (4 &, 5 Will 4, c 76), s 66 As 
to i;!i'fusiiig oi uej^leotiug to maintam, see p 607, post For the liability 
ot parents to mamlam then childien, see title Imamts and Children, 
Vol XVII, p 114 

{t) Poor Law Amendment Act, 1868 (11 & 32 Viet c 122), s 33 For 
tlio liability of husband and wile to maintain each othei, see title Husband 
AND Wii't, \ ol XV'^1, pp 316 et seq As to the enforcement of such orders, 
see the Summary Juiisdictiou Acts, and title Magistrates, Vol XIX, 
p 604 As to the liability of a putative father, see title Bastardy, 
Vol II, pp 440 et seq As to maintenance m an asylum, see title 
Lunatics and Pirsons of Unsound Mind, Vol XIX, p 491 As to 
running away and deserting a family, see p 610, vast 

(a) The piovision as to a woman whose husband is beyond the seas 
applies also to a married woman living separate fioin her husband (Divided 
Parishes and Poor Law Amendment Act, 1876(39 & 40 Vict c 61), s 18) 

(61 Poor Law Amendment Act, 1844 (7 & 8 Vict c 101), s 26 

(c) Mamed Women’s Property Act, 1882 (46 & 46 Vict o 75), s 20, 
Pool Law Amendment Act, 1868 (31 & 32 Vict o 122), s 33 

(d) Marned Women s Property Act, 1908 (8 Edw 7, c 27), s 1 In 
consequence of this jirovision, Pontypool Unton v Buck, [1906] 2KB 896, 
18 not now good law 

(t) M'lmod Women’s Property Act, 1882 (46 & 46 Vict e 75), s 21 

(f) Poor Law Amendment Act, 1834 (4 & 6 Will 4, c 76). s 66, and see 

S &Ol, post. For the habihty of a woman for the mamtenance of her 
legit’mate chfid, see title Bastardy, Vol II, p 440 
(g) The law of poor law ie(Hdement and of removal (see p 590, post) was 
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person, or may devolve upon him \Mthout any volition on his part. Biot i 
Once obtained, a settlement can only be lost by tbe person In ChHUVSb 
acquiring a settlement m some other pariah oi place. ♦ K 
man cannot have two settlements at the same point of 
time, but his right to a settlement may be fluctuating, and if he 
has, for example, the means of piihsing one night in one luinsh and 
another night in some other paiihh, then of the two his place of 
settlement will lie the place where lie happened to sleep the night 
before the happening of the event tliat led to the making of the 
order of removal (Jk), 


an ine\ itable conseqacnoe of the adoption of the pnnciple of pai orhial uhef 
(t«eo p 623, ante) When each parish was made definitely responsible lor the 
rehef of the poor, and chaiped with the cost of setting the poor to work, the 
parish was directly couceiutd in the question of who were, and who were 
not, the poor whom it was to maintain or sot to work, and to facilitate the 
answenng of this question recourse was had to the old feudal idea whereby 
the labourer was deemed to be pai t of the soil he w as born 1 o cultivate Uy 
analogy, the applicant for rebel was deemed oiilv entitled to receive it fiom 
the parish in which he was legally settled, and if Irom raotnes of humanity 
a stranger was rehevcd in some other parish, it was only temporary, and 
immediate steps could be taken to send him back to the place whence ho 
originally came, and, for a lurther safcguaid even against any prospedivo 
chaige to a parish, the parish authoiities were ernpoweied to remove any 
newcomer to the paiish where ho properly belonged, unless he gave siitU- 
cient secuiiLy for holding harmless the paiish of his subsequent choice 
Upon these tundameutal ideas there gradually grew up tbe complicated 
and costly system of settlement and removal, which, though considerably 
modified by comparatively recent euaclinents, still lemains a constant 
source of confusion and litigation Ihe present law of settlement and 
removal ongmated with the Poor Relief Act, 1002 (14 Car 2, e 12) 
(for eaiher statutes, which are now repealed, on the subjcLt, see 
stats (1388) 12 Rio 2, c 7 , (1495) 11 Hen 7, o 2, (1603) ID lien 
7, 0 12, and (1603) 1 Jac 1, o 7), which, after reciting that by reason 
of some defects in the law poor people were not lestnuned fioni 
going from one pansh to another, and therefore do emUavour to^ettle 
themselves in those paiishes w'here there is the l>^’‘-t stock, the laigmt 
commons or wastes to build cottages, and the mt woods for them 
to burn and dostroj, and when they have consumed it then to another 
pansh, and at last become rogues and vagabonds, to the gicat disoouriige- 
ment of parishes to provide slocks wheie it is liable to bo devoured by 
stiangers, pioceided to enact that it should be lawful, upon loiti- 
plaint made by the churt hwardens or oversci*™ of tbe poor of any parish, 
to any justice of peace, wilhin forty days after any such person or persons 
coming so to settle as aforesaid m any tenement under the yearly value of 
£10, for any two justices of the pea<*e, whereof one to be of the (|uornm of 
the divnsion whore any person or persons that are hkely to bi charge able to 
the parish ^^llaU come to inhabit, by their warrant to remove and convey 
such person or persons to such pansh where he or they were last legally 
settled, either as a native, householder, sojourner, appientiC/O, or servant, 
for the space of forty days at the Ikast, unless he or they give sufficient 
secunty for the discharge of the said parish, to be allowed by the said 
jusUoes With the alterations effected by succeeding enactments, which 
are dealt with in the foUowing pages, this pi ©vision remains the essential 
basis of the law now to be considered 

(h) B V Knaresborough {Inhabitants) (1861), IB Q B, 446, per Lord 
Campbell, CJ, at p 448, and see Great Tarmouth 
Bethnal Green Ouardume (1907), 97 L T 440. jB v Norwood {mi), 
L B 2 Q B 457 , B V Smgwood {JnhahttaniK) (1813), 1 M & S 381, and 
R y 8t MaiTf,Lamlelh{ln1mbitaiU$i(\m),ST&tm'Rsf 240. p 686,post. 
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Sect 1 

In General. 

Original 

pettlementB 

Derlrative 

•etttements 


IStO. Sefetlemente arei either ongihai or derivative. An orighiai 
settlement may be obtained by birth (t), by residence {k)t by appren* 
tioe8hip(/), by estate (m), by paying rent for premises (»), or by 
paying rates (o) 

1220 A settlement cannot be denved from another person, 
except by a uife from her husband, by a legitimate child under 
the age of sixteen from its father or widowed mother, mid by an 
illegitimate child from its mother (p) Settlements obtained 
thiough these means aie called derivative settlements 


(t) See p 677, post 

(k) See p 679, post 

(l) See p 681, post 

(m) See p 682, post 
(») See p 684, post 
(o) See p 586, post 

{v) Divided Panshes and Poor Law Amendment Act, 1876 (39 Sc 
40 Vict 0 61), B 36, winch provides that “No person shall be deemed 
to have denv^ a settlement from any other person, whether by parent¬ 
age, estate, or otherwise, except in the case o! a wife from her husband, 
and in tlie case of a child under the age of sixteen, which child shall 
take the settlement of its father or of its widowed mother, as the case 
may bo, up to that age, and shall retain the settlement so taken until 
it shall acquire another An illegitimate child shall retain the settle¬ 
ment of its mother until such child acquires another settlement If any 
(hild in this section mentioned shall not have acquired a settlement for 
itsdf, or being a female shall not have denved a settlement from her 
husband, and it cannot be shown what settlement such child or female 
denved from the paient without inqnmnginto the derivative settlement of 
such parent, such child or female shall be deemed to be settled m the 
parish m which ho or she was bom ’’ The construction of this section has 
been the subject of many and conflicting decisions, but in 1889 the House 
of Lords considered the whole subject in three cases which were heard 
together, namely, lietqate IJnton Guardians v Croydon Union Guardians, 
Utghworth and iiwindon Union Guardians v Westbury on-Sevein Union 
Guardians, Medway Union Guardians v Bedtntnsier Union Guardians 
(188*)), 14 App Cas 465, the decisions in which remain the controlhng 
authoi ity on the interpretation of the Itcotion It was laid down, per Lord 
Watson, at p 484, that the effect of the section is (1) to reserve to 
mained women, whether during marriage or in vidmty, the same right to 
thtir husband’s settlement whi^ they had under the law existing when the 
Act was passed (see p 687, post), (2) to fix absolutely the age of sixteen as 
the period of emancipation, in all questions regarding the settlement of 
legitimate children, as had already been done in the case of illegitimates 
(see p 688, post) , (3) to give to bastards the pnvilege enjoyed by lawful 
children of retaining their parentage settlement after emancipation until 
the acquisition of a new settlement (see p 688, post), (4) m all cases where 
the parents’ settlement was itself denvative, to throw children of either 
class soon as they attain the age of sixteen upon their own birth settle¬ 
ment notil they acquire another (see^p 677, post), (6) subject to these 
provisions and limitations, to reserve to children the same rights in relation 
to parentage settlements which they possessed under the then existing 
Utw (see p 588, post), and (6) to abolish all other kinds and forms oi 
envative settlement As to the retros^tire operation of the seotioa, see 
^ tofk Union Guardians v Berwtok-on-Tioeed Union Ouardums, (1892J 1 
Q. B 731, Westbury-m Sdifmv Harrow-tn-l’'«meaa (1878), 3 Ex D 88, 
Tenterden Union Guardians y St Mary, Ishngton, Ouardums (1878), 38 
L.T 485, the Divided Parishes and Poor Law Amendment Act, 1876 
A 40 Tiot. e 61), s 36, and BruhUm Parish Ouardums y, StraM 
Union Guardians, [1891] 2 156, C A. 
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122L Guardians may agree i§witmg under feheir bands, subjael 
to the consent of the Local Goveinment Board, that for the purposes 
of settlement all the parishes in a union shall he considered as one 
parish. When perfected, such an agreement is irrevocable, and the 
bettlement of a poor person m anj’ one of the parishes of the union 
18 deemed to be a settlement m the union {q) 

1222 An addition to a parish does not aflfect settlements already 
gamed therein (/), and if after a settlement has been gained in a 
parish, the paiish is divided into tao or moie paiisbes, so that 
each becomes a separate parish, the settlement gained m the old 
liansli IS not destroyed, but remains in the place where it was 
oiiginally gamed (») 

Where the alteration has been made pursuant to an order of the 
county council, confirmed by the Local Go^ernment Board, which 
contains clauses pui porting to deal with settlements in the old 
parish, an objection to then legality cannot be entoi tamed m 
pioCeedmgs commenced later than six months aftei the confii malum 
of the Older {() 

1223 E\m> paupei lunatic who is chaigoable to a union is, 
while he resides in an institution for lunatics, deemed foi the 
pin poses of his f-etllement to be nsident in the union to which he 
IS chaigeable («) 

Skct 2— Settlement htf liiilh 

1224 Evety Enghsh-boni person has a sotllemeiit, and that 
‘'CttlcmcTit 18 piimd /fujc the plat i'i>f birth, bui this bnth settle¬ 
ment lasts onlv while the peiRoii 18 not shown to have a(‘(|nned 
some other settlement ^/») The moment it is sluiwn that either 
the fathei or the mothei has gained a settlenunt in England, the 


(q) Poor Law Aniciuliiu iit \< t, 1S'{4 (t 5 tViU 4, < Hi), s , lui^to 
the loimaliticM coniici ted with i-udi lUi agitn nicnt, see it’i‘l 

(i) Weitt Ham Union V London < ounty ('ouneil, \ lWi i \ C 40 
(«) cU Hum Uinon \ lidmovton I nion, IIOORJ A t' I, ovciruhiig 
7^ V Tipton {Inhahilnntf>) (1812). 3 Q B 2ir>. and Jtoihtuf I'nion v 
St Sanoui’s I nion,\lB'^S]lQ H 591, (' A As to the < Uch t of the division 
and alteration of upon BctticniontH, w« also Monigter Unwn 

^luiirdutnn \ JitTnitnqhfini I nton Guoiduinfi (188/), d'* <1 P 771, Golno 
tmonx St Mary, Islington, Gmrduins (1900), <19 L 1 (y b ) 400. 
I’rest&n Tlnxon v Liatsham hwon (1904), 91 L T 408 For diviHion 
.ind alteration of panshes, see i) 533, ante, and title Locai tiOvm.Mtr'M!, 

(l)"See B^r Middlesex Juf-Uces, hx pmU T1 aUall Unwn, [1907] 2KB 

**^(o)S:iUnacy Act, 1890 (53 & 54 Vict c 6), s 286 (2) An to tiic wtUe 
mont of a pauper lunatic, see title L»naiics am> Pkksons ot Unhoumi 
Mmo, Vol XIX , p 405 , , , 

(6) Although it i« usual to <all the M'ttlement by birth the pnmd facte 
Hi'ttlement, it is a* a matter of fact the weakest of all settlements (see B v 
IFake^M (Mabitants) (1804), 6 East, 335, per Lb Blanc, J , at p 338), 
tnd it is only when all othtr attempts to find a settlement for the pauper 
iiave failed that tliC birth wttlcment can be rewirted to Proof, however, 
of a bni.h setthnunt issufficunt to throw on the other side the burden 
of establishing a later aettlemint, uther by pan ntage or m M,.iiie other 
ay (Symons, Parish S* ttlements, 2n1 ed , p 106) 

H t —^xxn 4 ^ 
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rbcts settlement of the child*is, as the Cflie nmy be, that of the lather or 
SetUmaeat mother (e) But if the parents have no settlement, or if their p1a(% 
by Birth of settlement cannot be ascertained, then the child’s birth settle¬ 
ment prevails, and continues until it obtains another settlement in 
bome other manner (d). 


CbiMrfn 1225 If a child under the age of sixteen has not acqiiiied a 
settlement for itself, or, being a female, has not derned a settle¬ 
ment from her husband (e), and it cannot be shown what settlement 
such child or female derived fiom the paient without inquiring into 
the derivative settlement of sufh parent (O* swell child oi female 
IS deemed to be settled m the pansh in which he oi she was 
born ( 7 ) 


F;i»cption» tn 
place nf biitb 
l)eing place of 
Rettltmcnt 


1226 Theie aie ceitain exceptions to the geneial lule as to the 
place of birth being tlie place of settlement A child bom in a 
workhouse is, so fai as settlement is concerned, deemed to be bom 
in the distiict, jiansh, towiibhip, 01 hamlet, by which the mqAfeer 
was sent to, and on account of which the motlioi was leceiied and 
maintained in, buch house (h), and piactically the name rule applies 


(f) Boc p r>88, post 

(t?) hoc Spttfilfields (Inhabituntf,) \ ^>t Andtews, Holbom {Inliabitantb) 

(1700) Fortes itep 307, Cuupleqate \ St .Sonott?’# (1710). 2 Holt’s Poor 
liOWB bv ('oust, /ilh cd , x» 13, A \ Hatton A'oms (Inhabitants) (1790), 
0 Term Kep 653, Jf v St ytirholas, Litceslir (Inhabitants) (1824), 
2 B & (' 889, It V St Maiy, Lfureslfr (Inhabitants) (lS'i5),i Ad & El 
644, K V Hirston (InhnbitnntH) (1840), 12 Acl & El 822, It v Walfoid 
(Inhahitanls) (1846), 9 Q B 626, It v All Saints, Deiby (Inhabitants) 
(1849), 14 Q B 207 . If v Aewehvich (Inhabitants) (1862), 3 B & S 107 
(c) Bee p r»87, post 

(f) As to the extent to winch a denxative settlement may be inquired 
into, see iroodrttoeil 7hiioH\ St Panaas (1878), 4 Q B D I 
(q) Divided Paiishes and Poor Law Aiuendraent Act, 1876 (39 & 40 
Viet c 61), 8 35 Bee B v Jtridqnorih Guardians (1883), II Q B D 
314, C A , Reignte Union Ovardmns v Ctoydon I t ion Guardians, 
ntghviorOi and Swindon Union Guardians v Westbury on Severn Union 
Guardians, Midway Lnion Guardians \ BedminsUr Union Guardians 
(1889), 14 App Cas 465, pet Lord \\ aison, .vt j) 484 The section acts 
retrospectively (li estbiny-on-Severn v Barrow tn-Furness (1878), 3 
D 88, but compaio Tenfeiden Union Guardians v St Mary,Islington, 
Guardians (1878), 38 L T 486, and sec other rases cited in note (p), 
p 676. ante) As the provision of the Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 Vict 0 61), s 36, by w Inch an illegitimate 
child retains the settlement of its mother until it ucqiuies another settle 
ment (see note (p), p '>76, anU) does not apply to an illtgitimate child 
who had attained the age of sixteen 1 m fore the passing of that Act, the 
preymusly existing law applies and su< h a <lnld is thrown hack tipon 
ita birth settlement nie inilhxdi^e of an illegitniiate thild horn hefon 
14th August, 1814, the datti of the xuissing ot the Poor Law Amendment 
Aet, 1834 (4 &. 6 Will 4, t 76), was its plate of settlement, for tibid , r 71 
did not affett i pievumsly acquired settlement, and as an illegitimatt 
child Was ntiUtus fin ns, it had no father’s or mother’s settlemedtt'O take, and 
was perloree driven to its biith settlement, until it acquired another m iti 
own right or hv tnainag^ 

(ft) Poor Reiiet Aet 1^14 (54 tieo 3, e 170), s 3 The workhoose of 
a uui >11 is deenibd to be in the parish to which each poor pemon therein 
relieved is or lias been chargeable (Poor Law Auiendmeut Act, J844 (7 & 8 
Vwt c 101). s 56) See fT«58, oak 
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in the CAB© of a child born iii*l^ 
where the mother i6 a patient it) 

A child Ikhii m a prison in whuh the iimther ib a prisoner, or ifi 
a lying-in hospital or coitihed hospital, does not theieby acrpnre a 
settlement in tho place whore the piiaon or hospital i» hitiiahul (Ab 
A bastard lioin in a lying in hospital dors n<>t ac(|viiro a soitloment 
in the place where the hospital is situate, but follows tho mothers 
settlement, and gams a settlement m the paiish whoie the mother 
was last legally settled (/), but if the inothei’s settlement cannot be 
ascertained the cluld’s settlement will he go\ernod by the iilace of 
biith {vi) 

Where, by the fraud *or collusion of a parish ollicet, a woman is 
wiongly removed oi sent into a parish, wheie she is di'Uveied ot an 
illegitimate child, smh child does not gain a settlement in the place 


of birth (h) 


Sf( '1 fl ~ iV llh iiu Ht In/ Hi wh n< t' 


nm 

by iinh.. 


1927 Wiieic anv peison (o) has lesidi'd for the teim of tlir<*e;yeais Kifor 
in any parish, in -iUlIi niannei and nndei sm h eiicumslances in each 
of such ^eais as would in accordance with the seveial statutes m 
that beliall louder him ii lemovable (p), ho is deeiuod to la* settled 
therein until he aciiuiies a settlement m some other pansh {(/) 


1228 The teim of lesidenee must have heeri conipletetl since Nutureof 
15lh August, 187b{/), foi the statute dealing a settloiiient of this 
natuie is not letiospittive (^), and the lesirlence must l>e in the same 
parish, and not uieieK lu difleidit panshos in the same union (f) 


(t) Pom Law Anieiulimiit Act, IStft (12 &. 1 } \ a t e lOS), i 4 Hut 
(*<e R \ l/arnet I nion (ttutnUanH (ISSS), 58 L I’ ‘H7, wljxb, while 
apparently opposed to the statinieiit in tlx text, sieins not to liiive naJly 
ihalt with tlie (|iicstiuu as to the (oiisliiu tiV4 liiit}i]>la( e 
ik) Poor Ileln f Act, 1814 (5 4 (.<*0 1, ( 170) s 2 
(1) Lying in Ho‘’pitals Act, 1772 (11 (no J, i 82) s 'i The p\pen»e» 
of lemoval of inotliei or child to the place of tlie iio.tin t ! ict Hcttleinent, 
h< iiig within tweutj niilfrt ot tlu hospital, an p lyahh* hv ix h pla< c (i/xrf , 


H b) 

(m) Ibid, 8 9 , Divided l*an*4h(s and Poor Law Aiix ixlinerit \<t, 1870 
(J<)&40VKt t 61), « 35 

{») R X Mntteisei/(InhnbUnnti) (l«32), 4 li A Ad 211, and < «»mpure 
R V Aatley (1785), 4 I>oug (k b ) 389 • , , , 

(o) A dt^ited wife la a ‘iMrsoii” within (he iix nunc of (he liivxled 
Paiiahea and Poor Law Ainendiur nfc Act, 1870( )9 A 40 Vx t c 01), a 34, 
ind (an acquire a aettleriunt »»f her own hy the joint op«ratxm of that 
'eetiou and the Poor Keinoval Ajt, 1861 (24 & 25 Vxl ( 75), a 3, we 
lieihnal Oreen Ouftrdmn* v Paddingion Guardmna, [I912J 2 K li 3,15, 
and case^ < itc>d ibtd 

ip) For the esaentiala to the status iiTemovability, we p 5‘»1, poat 
(o) Divided Panahes and Poor Law Amendment Ait, 1876 (39 &. 40 
\ict c 61), « 34 An order of removal in iispcit of a settlement 
acquired under this 6e4 tiou cannot be made upon the uncormborated 
evidence of the person to be removed {ibid ) 

(r) Tlie date of the passing of the Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 Vict c 61) „ 

(*) R, V Ipgvach Vnwa (1877), 2 Q B D 269 , 2? v BrampUm X num 
(18781 3 Q B D 479,22 v Abergmenny Vnu>n(l6HiX), 6 Q B D 31, 
f>und»iand Guardtang v Hunger {Clerk of ^ 2'eacc) (jm), 8 Q h D 99 
(t) Plomesgate Ouardmng V Wegt Ham OtturdtaHt {1881), Qti 11 D B76 { 
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t^ooB LaxV 

Jjfc 

Dlie lesidence must have been for a continuous and domUlete 
penod ot three years, without any such interruption or foretw as 
^oold, under the law relating to iiieiuovabiht^, prevent tlie person 
attaining that status (o) Thus, poor law relief duimg the period (ft), 
01 absence on luilitary service(» \ will prevent the acquisition of the 
bottlement (d) The lesidonce must be actual lesideiice, toustiuotne 
residence, as by Laving a wife and childien living m the place, is 
not BaflSeient(c) A mere status of in emo\ ability does not of itself 
confer a settlement (/) Detention or confinement as a prisoner on 
any cnnl process or for contempt of couit does not amount to 
residence in the place of detention so as to confer a settlement 
there( 7 ) 

Residence while undei sixteen jears of age may be sufecieut (ft), 
or may lie added to residence o\ ei sixteen to make up the tei m of 
three jcais ( 1 ), if such residence has been nndei such circumstances 
as would sufhee to constitute a status of irremoxability (A). 

1229 A peison does not gam a settlement by reason of au\ 
residence in any house 01 other dwelling-place provided foi the 
residence of siuh peison by a charitable institution, while he is 
supixnted and maiiitaiiu'd at the expense of the institution as an 
object of such chanty (/) 


Humlirlftnd Ouardumf! \ Sutthtj-(('Ink of the Punt) S i) B I) 99, 

but Bte JJn^tol Poor Inioiporaiton V Binton Pegis rntc» (1891), GG J P 
311 

(rt) SiK) p 691, post 

(6) See J)ot<hiUi,r Union Gttardmni v irti/TnoMlA Unton Qmrdum^t 
(1883), 16 Q It D 31 , Si (Jluie's l^’nion v Canterbuiy Union, [1897] 
1 Q It 682 (' A (abBCMil as a patient lu a ho»pit il) 

(<) Maidstone Union V Xiwaik t Nio» (1903), 69 J P 413 
(tl) As to the effeit of ]>< nodical short abKenees, see Gieut Ttninouth 
Guiirdidns V liethnol Given Gnindmn>> (I007), 07 L T 440, whoie a railwav 
gyunl travelling botwten London and Y uinunth, nlio slept suiue nights 
in Jiondon and some luglits m Yuiiiiouth, was held to lie settled in 
Y^ariuouth , and see MainlubUr Ouisieis \ Oimshnk Gimidunis 
16 IJ It li 723 Long abseiu e is, ot luuisi, a Im ik (Totms Vnton \ 
Cuidi(f I ntott (1886) .61 .1 P J3J) 

(e) Hift J/(im I inon \ Ctiidiff I nioii, [189.3] 1 Q ]t 766, and see 
MaHhtO’iw hnum \ AiirniA 1 11 ion, bvpio 
if) Poor Kunoval Act, 1846 (9 A 10 I lot 0 66), s 5, and see p 691, 
post 

{g) Poor Relief Atl, 1814 (64 (Jeo 3, c 170), s 4 
(ft) olstnntoH and Burslem Znion v \orihu'ieh Union (1882), 46 L T 
628 , ttiid see p 681 ,ik>«1 

(i) Keigate Uniofit Gnnrdians v. Croydon Unton Gnanhans, Ihglmoiih 
ond .‘'•lu Union Onmdians ^ Wtsthurif on Sei'ern Unton Gu/irdtaii , 
Medway Onton Gmrduins v liedmuieier Union Ouardtms (1880), 14 ApP 
Pas 465 * 

(k) W'est Ham Union Guatdtans v St Matthew, RetftnoZ Green [Church 
wardens), [1894] A P 230 

(l) Poor Relief Act, 1814 (64 Geo 3, c 170), s 6 In Fulham Guardian* 
T Thanet Owirdtans (1881), 7 Q B D .639, C A , Babtt, L J , atp. 54! 
expressed an opinion that tins section had been impliedly repeals bv 
the Divided Panshes dud Pool Law Amendment Aet, 1876 (39 A 4i) 
A let c 611, s 34 (see p 579, ante), but it would seem that residence i“ 
a eharltabid institution does not of itself confer a settlement, but thst 
under the Divided PanafaM and Poor Law Amendment Act, 1876 (39 A 
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12d0^ The age of the persoaw immaterial A legitimate ohiI<! tMwr.e 
under sixteen years of age can acquire a settlement by lesideiice 
with its deserted mother in a |iaiisli fiom vihioh such mother is 
iriemovable (w) An illegitinuite child undoi Bitteen can acquire Besl^oe. 
such a settlement, eithoi by roMdencc w'ltli its mothoi or by whoiunv 
residence eisewheio than with the mother A paupoi ntuy » 
acquiie such a seitlomeiit (p) Mtu«iD«ut hjr 

Sect 4 mnit htf A}>pH>HtW'^hip 

1231 A pel son who is bound apprentice ( 7 ) by any duly stanipod Romil«no* 

deed, writing, .. ‘ ... - 

a place in pu 
such place (b) 

in an} one >ear ( 0 > nor in the place where the place of service is, 
nor wheie the master lesules, hut it must be residence in the 
character of an appieutue, and in some way lie in fuitherauco of 
the object of the appienticeslup (</) 

Residence by indulgence, 01 ineiely for lecioiition, and having no 
connection witli the seiiice, will not siithce to confet a settli meut(<) 


40 Vict c 61) 8 J4 a new head of Buttleineni wjia creuti'd, and that it is 
the irremovability and not the iiHidence that gi'*'* »uth mw Htttlement 
(»i) Kingston upon Hull Incorponition for Ihr Voor v lluthueii I nton, 
(lOllJ 1 K B 748, (■ A , alHrmed (1012). 28 T L II 418, II U 

(n) ll'ci.t Ham Lnton v Ifdbeath tnion, 1100.7J A 1’ 450, Fulham 
Parish V Woohvuh I tnon, (lOOTJ A 0 255 

(o) 11 V Lteds I »mn{1870), 4Q B 1) 222 lUatntne Unionv Koihford 
I7^r)»on (lull), 81 L J (K u ) 251, »<io ii\i^Q Saljord (lunttUansv Mamhoster 
Overseers (1882), 10 Q B 1) 172, lingul” (’man Ouarduinsv Vroifdon 
Unton Ouardtans, Utghwotth and Swindon Union Guatdians v IFcstbuij/ 
on Severn lnton Gnardtans, Meilwatf Lnton Guatdians v liedmtnsier I ntori 
Guardians (1889), 14 App fas 465, llolbom Guatdians v ('hiitsetf 
Gufiidians (1885), 15 Q B D 76 0 A , and see p 588, jtost 

(p) Wolstanlon ami Jturslim Lnton v Notlhwuh I aion (1882), 40 L T 
628 

{q) An artnlcd tlcrk lo a sohutor iiny acqnin a (tl< iiunt b\ apj^cri* 
ticeship {St Vatinas v (lapham (1860), 2 B A, B 742) 

(o) hee Moodhloek Lntoni Shtpston on Stour ( hioh (1892), 67 J 1* 167 
(6) Poor Rehef Alt, 1691 (2 Will & Mar c 11),s 7, Apprtntice«(Setth 
mout) Act, 1757 (31 tko 2, c 11), 8 1 Residem 0 utidtr anprcntueship m 
an extra parot hial plate does not confer a w’ttl< menfc {( letlenwell {Inhaht- 
Unts) V Brjdeicctt (1700), 1 Ld Rayni 649) Tliw foiiri of settleiiient cannot 
he acquired in respect ot apprenticeship to a tuiiipiko or collector 

(Tonipike Roads Act, 1822 (3 Oco 4, 0 126), s 51), or lU respect of 
apprenflceship to the sea service, or to a sea lisbernian (Poor Law Amend 
ment Act, 1834 (4 A. 6 Will 4, c 76), s 67) A parish apprentice eaunot 
jpun a settlement by virtue of his appreiilneship unless the diiexdious of 
the Parish Apprentices Act, 1816 (56 r.eo 3, c 139), have been coiuphed 
with , see title Master and Servant. Vol XX , p 80, note (m) 

(e) B V AldeUme (Inhabitants) (1834), 2 B & Ad 207 
(d) See, as to the nature of the residence imder the apprenticeship, St 
BndFt Pansh r 8t Savumfs Parish (1706), 2 Salk 633 , R \ Bamiby 
vn-the-Mareh (Inhabitants) {160&), 1 Etuit,d1H . R v Bamaleu (Inhabitants) 
(1813), 1 M & S. 377 , B v Barledon (Inhabitants) (1822), 6 B At Aid 
780; J2.V lAnkindiorm (Inhatniants) (\%Z2), SB Ac Ad 413, B v Banhury 
(InhednioKts) (1832), 3 B As Ad- 706, B v EUvtvek (Inhabitants) (1881), 3 
E & £ 437 

(«) B V lUxstm (1825), 4 B SiC 64, J?. v Barton-uvon IruntU (InhaH- 
tofUs) (1863), 3 B & S ^4 But where a master sent a siek apprentice 


01 contract (ti), and who has losided foi fori} days m 
isiiance of his appieiiticoship, gums a settlonumt m 
The residence need not be foi consecutiv e days, nor «bip. 
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Hhip 


Nature (»f 
tht. (lualUica 

tu>u. 


The residerue rpqiiirQd menns sleeping in the place (the 
settlement will attach in the place in which the apprentice last slept. 
i( there has been a resuUnce of foity days in the whole in that 
parish ( 7 ) 

1232 The a< (|iiisilion of a scttlouicnt hs ipsidonco under a 
conliact of appionticpship is not airected hy the transfer of the 
scivice from one master to anothio, piovided that it is with the 
express eonsonl. (//) of tlio master with whom the contiact was ma<le, 
and that tlie seivico is in the same capacity and under the original 
contract (t) 

1233 Theie mint be an aclnal appuntieesbip, not meioly n 
contract of hiring 01 mi vice, tlie test being whethei the object of 
the mastei was to teacli and of tlie appientice to letiin Ins tiade(l» 
A contract meioly on the pait of the mastei to leath, without an\ 
iecipiocal engagement on the pait ot the senant to work, will not 
confoi a settlement, even Ihoogh tlioie has been an actual seivicft(/j 

Sm 1 S Si’tlhmt nt hy / shite 

1234 Tlie ownti of an estate in possession in land (m) gains a 

10 tlie worklioust* ami paul for lum lime, the atav time was lit Id to bo 

jt'^itUiiee undtr the appitiilietship (A' v {/«Ao6tAon«) (1817), 0 

M A .S ,151) 

(/) M John iifipiiht, Vmzis \ St Jume», Hiskonh Ktnny [1123), I 
V)l , It \ CuHlUlon {Inhohihiuts) [llGh) 2 Holt ts J’ooi L iWH by Coiibt 
Stii etl , 31)0 It \ tst Ihte) a on the II ill Chester (Inhihihinte) (1741), 2 
Hott s Poor L iwrt bvt'oJisf, Itli «d J8h, K > isomerby (InhatnlanU) 
(18.18), 9 Ad A H 310, It v liuiglem (hihobihtuts) (1820), 11 Ad A LI 
52 It V Slitilfonl upon lion (Inhuhii tnt>) (1800) 11 j a‘'t, 170 

Of) It V Itrujhthtlmglon [Inhdhihtiits) (llhi), 3 'ItTtii Uep 188 

(A) \ geiitiiu pernimsioii, or the tlistliaigt of the appuiitite, is not 
fiiillujtni (A’ \ t nditon {liihiihttiiiits) (IMi)), I Vast, 3^}, It \ H httehurih 
llnhiihitaiite) (IH2\), 1 IJ & 574, It \ *si MuiUn h, t uter (Inhabthintt,) 

(lrfir>) 4 Nev \ M (k b ) 288), but the toiiMiit may be giitu verbally 
(St Ueoiqe, Iliinoter Squme \ StJamti, \i tstniui^hi (IIM), 2 Slrix 1001) 

(t) S»t it \ httehituh (hihoUttanig), supra It v Uuuhtoneilnhnhi- 
Ainl«) (1837), 5 Ad A LI 120. A* v Sandhnisl (lahabitautH) (IS37) 6 Ad As 

11 130 , JR* V lionhtnif (luhahJnHU) (1812) 6 I) A Ad 176 , if v St, 
t'uthUeit, II r//« [Inhahitaiits) (1834), 5 B A Ad 039, R v Owtnear 
{Inhabitimts) (ISii), \ Ad Ail 152 R v Spteylon {InhnbiUifUh){lii32), 
2 B A Ad 818, R r Shehbetir [Inhahihutie) (iStio), 1 Last, 73 

(k) R V Ijiumlon [InhabttuuUi}(\’iQ\)) 8 lerai Kep 379, It v Rainham 
(Inhabitants) (1801), 1 i usl 531 , if v (Jreat \VighJord(lHh4iMants){lS'i5), 
4 Ad A LI 210 if V Ihllinghay (Inhalniants) (lb36), 5 Ad A LI 676, 
and M*o, gfmralJy, us to uppieutimhip, title Masira am> Sekvaut, 
\oL XX , pp 71, 79. 103 

(l) R, % jHithorough (InhtibiUiHts) (1817), 1 B A Aid 116 

(m) R \ Rinijetead (Inhakita«U)%Mi2*)),*)B AC 218 A mere right to 
a renteharge, or to uii annuity charged on land, does not support a settle 
meat by estate (R v istwkleif Pomroy (Inhabttantg) (1774), Burr S C 
762 {A* V Melbome {}nhttbttanU){l’H5),BmT S C 244), nor does eujoy- 
lAMltby virtue of au office or employment connected with tlie estate (see 
R V. Wmrkwoitk (InhahtbinLi.) (1813), 1 M & S 473 , A V, Bdford (In- 
Atffrtfunit*) (1629), lo B A C 54 , A v South NewUm, WtUt (InhuMantt) 
(1830), 10 ^ A C 838) It IS essential that there be a present nght ol 
possession (A v Aatinyion (InkabftanU) (1791), 4 Term Rep 177, A. ▼ 
WtUouykky’yftAStbothby (Inkij^nta) (1829), 10 B & C. 62) 
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iettlement by residing for forty davs (wWn the parish in whieh 
such land is situate It is the lesidenre, not the ownership, that 
makes the settlement (o), hut the losidenee need not l»o on the 
particular land, nor on succe&sue da\s (/>) The estate may lie 
legal or equitable (q), the teiiuie may bo fieohnld, copyhold, or 
leasehold , it may be acquire<l b\ adyeiso possession (>), hut not by 
fraud («), and it is not eien necessau that the person should have 
a beneficial inteiest (/). The yalue m immaterial, save in tho case 
of an estate acquired by puichase foi a money considoiatiou, 
for it 18 proiided that a pel son cniinot hiue a seltlement in a 
parish oi place h} viitue of a purchase of anv estate oi niteiest 
in such palish or place for a less considi ration than tM), hoini 
nde paid (//), for longei than ho inhuiuts such estate oi uithm 


(n) \ Wfd ShefjoHl {InMtii ST 107 'lhcloi(v 

days’ residence is neiossaiy tosalish the I’.ioi Kf lief Ait, lOtiJlN ( ar a 
C 12). 8 1 

(o) IfifJtp Ttunh \ Hnnov (Hi'i?), J ,Nalk IJI 

(/»)// % S/ ^ V ^17 IM) r.uii S (' J J„', 7/ v hnnirs 

borough {Jnh'ilnl'iutit) Q H 410 

( 7 ) It ^ Offfhuxh {InhuhUiiut',) (IIH')), 1 l<rui U< p 111 
[r) It \ ll'vlf V (/"A'lhiOitiln) (1721), 2 S( hK ('.w (k h) 121,/’ i Ihilon 
{luholntants) (llhis), liun C G.'ll . li v (Itnuny (170H), 

IJuir S I' (il2 Jt V JluUf^iton {fnhohU'ivln) a'l( Tin Itep ft'il , li 

V Cnloir (luliubiUiith) M ^ 22. It v » iiohnin (hihohihintiy) 

(18JO), 10 B A. < Slfi , It \ Chtu Voiftht (1 nhi bifnntx) (ISJO), Jo II Ar 
0 747 

(«) K V St MiehoiVft, I'nth {hthulntoulh) 2 Ihuif' fk n ) GlO , 

and Hoa li v Otfftsbif Ir Vooi {luh<ilntiiuU) (JSl 2 ), I'j fast, 3t>0 , R v 
(hfot (ileun {JvhiilntoHU) r> H A \d ISS 

(!) li A Ardlngh {lnbitbit‘int‘<) {IHM), 7 \d *V 1 1 70 li v horniom 

{Inhabitnnls) (ISOI), 1 Fuat, 2'i(> '1 li« le of mmUkc, I>o .ineslati. 

either legal or equitahle, a\1ii« h is ic« oyiiiatd m I nv Sk li \ SI Mnnf 

(iaHliegalr (thimhunidenif, ttr ) 1 (m < ) 10 H, R \ ri^r/ina 

{I nhnhibinih) ([Hii’t), 2 i\\\ \ I I >10 Ji \ I In UM'rotth 1 1 nhnlulnyili) (inyK 
1 Ad A. I>1 120, li \ JJanlitlo It losi^t nuif {t oholnlnul ilS20), oil 
461 It V ShcrnnqtoH (I nhuhiiitnlH) 1 11 & Ad 7M it \ \orih 

weald iianseU (/«/od>iO»iilv) (|S24) 2 II A < 724 It \ SUnidou Ihthobx- 
lants) (lt>14} 2 M A, ^ 401 , It \ H ilhg {I iiliahitan1'<) (1SI4), 2 M AS 
604, It V OaJl/<v (ISOM), 10 hat.1, IMI , Ji \ ! ulhnmgUm 

[In^btiantK) (nw), 1 leini Kip 771 , It \ SI MtihtuVh, fiuili (InlwH- 
t'inf*)(l7Sl) ‘2 liong (k ») 0 ) 0 , I! \ IUuuku uL (Inhiihilinih) ( 1774 ), 
Burr 8 (' 7SJ. foi t\ain)d(Hol u h.tt iol< r* M he* lain laid i« ui or 
insuifK 1 ‘iit lo Kiippuit the w Mh tn* nt 
(u) Themord purihatM* ” ir> not iihmI hi iIskUsI hgil ^iguiht .ilioii, hut 
uS nieaiiiiig an a< tual uish 1J iiiH,u lion (R v Muiuoud (IiihobibuilK) {libb). 
Burr S (' '180) A coii\«\nio* in eonsidi i,ifion oi lo\e and 

ilhiTion w ijol “a piiohasi ’ {li \ l/o/Moa (/ii/iolnlonh) ( 1700 ), Burr 
s 1 ’ 60<i It V f/toa (iwloduO/Ml'.) (1780), •{ T* nil Rip 2'>l , Mimpaie 
R^ V 1‘uUlUhtnloH {Inhulntiiuti>) (1812),*) B A \d 400), nor is <i iatniiy 
irrangeineni {It \ hgdhnth {luhidntanh) {IbM), 4 It A Ad 160). noli* 
devise (h' \ Wivebngham {Ittluibiidntit} (1 781 ), 2 lOnig (k » ) 707), nor 
acomiyaine for a mixed rouRidt ration A\h(i<Mif the nioiiiy pait did not 
ainoiint to 130 (/> * t'lmHtan {IuhnbUmiU) (1784), 2 Botts Pool Ij.iivs I»T 
OiiUKt, 6 th ed , 0).) ( 6 th ed , 480) ) 

( 6 ) TbmdiMS U 4 >t mean that cash mu-*t m toalh’ pass, a piior debt or work 
done on the land ot not le-w \alue than 140 will sntio e to prevent I'le eveep- 
tion applying (t ol/eigh Rmtshv StuihLnid I'fm-h (1742), 2 aa 1102, 
H'endrow Oienetrt ▼ ’^Hthions Oi,meer« (1«64), 4 K AH 14 7, H, r. 
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ten miles thereof (c) * on ceasing to mhabit and becoming charge* 
able, the o^'ner of such property is liable to be removed to the 
parish or place where he was last legally settled before the 
purchase and inhabitancy, or, in case he has,"subsequently to such 
inhabitancy, pained a legal settlement in some other parish, then 
to such otbei parith {J). 

13y mhabitanc> or residence “within ton miles” means within 
ten miles, as the crow flies, from the house in which the person 
actually resides to the boundary of the paiish in winch the estate 
IB situate (^’) 

8k 1 ()—Siitlnnnit hy Rentinq and Rating. 

1235 Though those foi ms of settlement are distinct, they are 
so inter-related that they may he treated together If a renting 
settlement has been gained, ilie conditions fulfilled will also have 
conferred a luting scUlement, and where a jioison has a settlement 
hy estate it will often lie found that he has also acquired a 
rating settloinent in lespect of the same property (jf) 

1236 A ])erson may acquiie a settlement hy renting property 
in a parish, if the following essentials aie present —(1) The 
tenement must consiht of a seimiate and distinct dwelling-house 
and building, oi of land, or of both {g), (2) it must be bona 
Jidc lenled by such pei^on, at and foi the sum of £10 a year 


liclfoid Oieyseern (\^(*')) 3B &. .s 6(>2). but monev «ulw<jiu>ntly spent on 
tho c iiinol bo t tkon into doioiint (A v Duwhuxh (Inhabitnnt/i) 

(1700), Ibiir b T 'I’hc «o»sidoration inontionoii m tho deed is not 

oonolusivo if 111 Itut £iO ot inoio was i>.iid as purohiisc money (s(o R v 
StammotulfH' {Jnhalutmit-^) (17SI)) 3 'loiiii Hop 47-t , If v CoUmgham 
{Inhahilaiitx) (1S27), 7 H A <’ 003) Tlu motuv will bo dcomod to bo 
bond /idr |i.iid though i poition was borrowed on mortgagi' of tho proinisos 
(/»’ V Tedjonl (yn/oibitonfs) (1733), Biiir S (' 57, ii v Cluitley {Inhabi¬ 
tants) (1700), 0 IVim Itep 755) 

(t.) In order to sustain tbo settlonionl, the resideuo© must ooniiuuo np 
to the date of tho adjudication order 

(d) Poor Relief Act, 17 -2 (U t-Jeo 1, c 7), s 5, Poor Law Amendment Ai t 
1S34 (4 A, 5 Will 4, e 70) s 68 See R v St titles tn the Fields {In- 
hahiUmti) (1842), 2 Q B 440, R v Salfortl (Inhabfittnts) (1764), Barr 
S 0 516 As to removal, sec p 690, post Though tho effect of the 
Poor liHw Aineiulinent Act, 18,J4 (4 & 5 Will 4, o 76), s 68, is to destroy 
tho settloinent of the pui(baser, it wonld seem that sarh destruction 
does not affect tho alreuuj arquurd dorivaii\e settlement of his emanci 
paled cliildioii (see K \ Hendon {Jnhabitnnl*) (1842), 2 Q B 456), though 
it wiU prevent a wile or an nnenianeipatod child acquituig a denvabvo 
sotUeniont after tho punhawr’s settlement has beitnlost {B v LUm 
smtUffrntd GUin Conway {InhahtinU) (18.53) 2 P & B 863) 

(e) B V Saffion Wtdtlen (InhrthLantJt) (IHiO), 9 Q B 77 If the owner 
goes to reside be-yoiid tlie ten nnlt^s limit, and so loses bis seilleuient by 
estate, he may still nt.nn a settlemi nt by rating, see note (/), tnfnt. 

{f) See p 682, anU for si'ttlenient by estate A pi>rsoii who ceases to 
mioe witiun fiui miles of the parish loses his settlement by estate 
therein (Poor Law Amendment Act. 1834 (4 Ar 5 Whll 4, c 76), s 68 , 
aad sea the lc\t, snpm) but will still retain any renting or rating settle- 
mwi (B. y Keynsham Unmn (1885), 49 .7 Jp 308), and see p 686, 


posi 


(g) Poor Belief (Settlement) Act. 1826(6 Oeo 4,r 67), 4 2 'ibe words 
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at tha least, and far the term of one whole year at the leait (k); 

(8) the person himfeelf must have actually occupied under such SetOiMMt 

yearly hiring for a year at hast, and ‘must have imid rent 

to the amount of £10 for at least a whole yoai ii>, (i) he >*id ftalBig, 

must have been asseehed to the poor lute, aiid have paid Iho 

same, m reeiiect of feucli tenement, foi at least a year [k), and 

(6) he must iiersoually have lesided u» the paiibh foi foity 

days (/) 

1237 The renting need not necessarily he undoi one agreement Nature ot 
or from the same landloid (»0f so long as there ih an exclusive ^enuacj 
tenancy for a whole year of a distinct holding («) The oicupa- 

tion must 1)6 uninteri upted and of the actual teueiiient, not 
merely of a part Where the tenant lias let oil pait of the 
premises but occupies the leraaindor, he does not gain a settle¬ 
ment (o) 

1238 If a man is the tenant of jirennses of suflicient value Iioubla 
m each of two or inoie paiislies, ami in respect of each has osuuadei. 
fulfilled the necessary comiilions, he will be deemed to be 
settled in the parish in which he last b))eiit the night (jt) 


“separate nud distinct ” do not appl> to land {It v 8t Latntme, Appleby 
(IvJtabiUinU) (1845), 6 Q B 842 , and we noUs (m), («), tnfra 

(ft) Poor Kelicf (Settlement) Act, 1825 (0 Geo 4. e 57), h 2, and see 
Poor liemoval Act, 1705 (55 Geo 3, c 101), « 4 Tlio lent may be paid 
weekly, niouthlj, quaiteilyoi yearly, so long as I here w a let (lug lor a.year} 
see £ \ JiersimonceauT (/uhttlut(tuis) (1828), 7 B & 0 551, Paddniqton 
{Churohwindoitt) V \\ tlksilen (Chuithwiirdent,) {ISd'i), T h T 784 , £ V 
St Giles Without, Cnpplegate (Inhabitants) (1804), 4 B &; S 500 , HasUnqs 
Vmon Guardians v St James, Clerhenwell, Guiiidmns (1805), 0 B A S 
014, £ V \orv)tch Ineorporation Guardians (lai4),,) P 677 

(*) Poor Kelief (Settlement) Act, 1831 (I W'lll 4, e 18), s 1 Iftbeyoarly 
rent exceeds £10, payment up to £10 is suflleient (tbtd , s 2) Ami if the 
total rent is in respect of laud in mote than one pansh, it will be enou^ if 
on appoitionnieut there is £10 a jear paid fur what jk in (be paiiHh con 
cerned (£ v Puikenng (fnftobitants) (1831), 2 B A 4)^ 207) The rent 
must be paid by the hirer, not by a tlnid peison (' e £ v Pakefield 
(Inhabttanls) (1836), 4 Ad A El 612), and nut uftei lus death (£ v 
CarshalUxH (Inhabitants) (1826), 6 B AG 03) 

(ft) Poor Law Amendment Act, 1834 (4 A 5 Will 4, o 76), « 66, see 
£ V Husthwaite (Inhabitants) (1852), 18 t) B 447 , It \ St Anne, 
Westminster (Inhabitamis) (ItitUt), 2 £ AE 485 > 

(i) Poor Belief Act, 1662 (14 Gar 2. c 12) 

(ia) £ V Maceles^H (Inhabitants) (1831), 2 B A Ad 870, £ v 
Tadeasier (Inhabitants) (Wi2), 4 B A Ad 703 But ocmpaitoti under 
aaocesaiye agreements is not sufficient (It v Banbuiy (Inhabilamts) (1834), 
1 Ad A El 136) , ,. 

(») As to what amounts to a distinct dwelling house or building, see 
eases cited m note (g), p 584, ante, •£ ▼ Great and IaHU Usieorth and 
North Biddtek (It^btiatUs) (1836), 5 Ad A LI 261 , £ v EUmicl (Inhabi¬ 
tants) (1860), 24 3 P 787, as to land, see note (g), p 684, ante 
to) B ‘V 8i NiehoUu,B^hester (Inhabitants) (liid3>),6 B A Ad 210, £ 
T £4. Nicholas, Celeherier (/nftabtfanls) (1835). 2 Ad A £1 699, li v 
BerftMseB (InftohtftMto) (1837). 6 Ad. A £1 282 . £ v PakofiM (Inhah 
toiUs) (1M6), 4 Ad A £1 612 But merely lettang out beds for the night 
dees not prevent the tenant being in oeoupation (£. v St Giles m-thc- 
Fidds (IMntanU) (1836), 4 Ad 6t El 496) 

(p) £ T £t. Uary, Lambeth (Inhabitants) (1799), 8 Term K«p 240, £, 
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'ihf rnitiiiff'cc pajriifeiit of latefc, ati the cm6 tn&y be, 
Settiement tMust he hy the [»erfion himeelf JVifcons occupymg rent free» by 
by RenUng rbaeon of then employ went or ofhce, r q , lailway bervants %ho 
and Bat ing leside in houses provided by the oompuiiy, fiospital doctors living 
Service 111 the hofiiiitul, woikhouho masters and matrons, iuiim>terB hviug 
occupiers iTi hoiisf s hiied ))> iho ofiiceisof the church, servnutb living in 
lodgts 01 Obt'ite cottages, and the like, do not obtain bettlemeiits 
111 respect of lentiiig oi rating ( 7 ) 


'loii-kccpf rw 1240 No gatf-keeper or toll keeper of any tinnpike road or 
navigation, or piisori u'liting the toll" and lesuhng in any toll¬ 
house of any tuinpike road 01 nivigation, and no apprentice or 
seivantof any such collector or pti«on, theiehy gams any settle¬ 
ment in any distnct, paiish, township, or li.vinlct (1) 

Pnrwh liinii'i 1241 A sottlcmcnt cannot he gained hy hiring, occupying, or 

('r.»i\n laiiti- i>>g JuU H ill 1Cspcct of land let out foi the employment of the 
pool (s) 01 of CiocMi land (/) 


setiitmoitby 1242 A settlement ina> be accjunccl by a poison paying the? 
laimg “public taxes oi levies” (a) in ie-»pcHt of piopcity of the yeailv 

valiiu ot at least i'lO, of which he is the ownei (^»), or in 
1 expect of pioperty lenUd by him unclei the conditions slated 
above! as legaids settlement by lenling (. i In c ither case he must 
have losided foi foily days in tlm paiish in which the jiroperty is 
situated, aflei having paid such lates (</l 

If the jieison paving tlie latcs is the ovvnei of the piopoily, it is 
not HOC easary that he bhoiild actnally occupv tlie propel ty but 
if he IS not the ovvnei he must have occupied the toneuient or a 
pait of it foi a whole ye .11 ( /) 

McimnKof Thc'evpitssion “ juihlu. taxes or levies ’ is geneially rogaided as 
SneV'*''''' synoiivmous with the teim “paioehial rates ”(7), but the 

settlement ma\ Ix'accputed by the pivrneiit of other charges than 


V iUnqwood (ISII), 1 M Jbl and cenipaic cases cited 

p 570, note (h), tilde 

( 7 ) b«C' Ji‘ V Titiiian {}vtr>>tm (ISOl), 3 E A 1 iVj, and liec note (a), 
p 'i‘l3, jmt •' 

(/) Pool KchefAcI 1814 (.')4 (.00 3 c 170), s f Turnpike Roads Ac t. 
1S2J (3 (leo 4, c 120), s .01 

(a) Poor Kclicl Act, 1«)1 (1 a 2 W ill i, c 42) s 0 
it) Plowu Lands AliotiiicuN \« t, 1811 (1 A 2 Will 4, c 50), s 2 

(a) hco the t« xt, tnfm 

(b) Poor Rc'hef Act, 1691 (J Will A Miir i 11), « 5, Poor Relief (.Settle 
ment) Alt, 182,V (0 Geo 4, c, 57), « 2 

(c) See p 584, ante 

^ litng»tmd{Inhulntant ) 

tf JD « L JIh 

,^'«"****'*»«!/* ^ «'<»» CMcrdtwu V }\ orksop Union Guardtam (1873), 
47 <• 1 2m3 


if) H X lltstbnryon Trym {InhabilanUi) (1857), 7 E & B 444 If x 
tebiuit, wlio i» actually rated and pays the rate, has underlet a part oi 
the p ramisc"^ it would swjm that he is not preiluded from aequinnii; a 
Mtttoment [U v stoke Damarel {Inhttbtfants) (1837), 6 Ad & El. 808 

^ IQ B 674; A v ,S1| Otlet * 1 * 

the FteUf ilnhtdiihnh} (1857), 7 E A B 20 > 

( 9 ) BehiR. V, A'twit Jeujnmopth {Inknbitaniti) (1830), 1 P. A 214. 
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the poor rate (/»), f g., of land tax it), property tax (I), chureh rate (4 mt, 4 . 
an improvement rate (mj), or of a borough wateh rate (it) A eettle* 
ment cannot be acqniied bj payment only of a rate asseesed for the hf BinttHif 
scavenging or repairs of the highway (y). Mid BattEf. 

Sfccr 7— S<'tth‘mnii ht^ Mutnwfe 

1243 Upon inarringe a woman takes her husband's settloment, vvifr’s ^ 
and continues to take any neis betllernent with him until he dies (p) iwttlottmnt, 
After his death she letaius his last settlement (q) until sheaequiieH 
a new one, either in her own right oi by remar 11 age (») If the 
husband has no hettlonient of his own, or his settlement cannot bo 
ascertained, the wife retains the settlement, whether oiiginal oi 
deiivative, she had befoie mariiage(») A wife, nnloss dt'wertod 
bj hei hushfuid, cannot acqniie a settlement in hei own light ( 0 » 


(h) E V !ft KoUenditr (Inhtihifittith) (lH'i'i), <) \d \ Kl 626 

(t) B V Biamhy (InhuhiUint'-) Hull 75, E ^ Eiuti Tttimmouth 

{Inhnbtant^) (1S30). 1 B & Ad 244 

(A) St George, Hanover i>qu nf V Camhitdge Vnian (1K67), L R 3Q B I 

(l) E V Beth {InhtthitanU) (ISOS), 0 1 aal, itij 

(m) E \ M (1870), i, ii ,> Q B 17J 

(n) Eveiion v South Slontham (18(»0), 2 L b 771 But not a wujd 
watch Jato {E v ( hnU < hunh I onthm (Iahahitanti,) (1828), 8 B (' 660) 

( 0 ) Poor Relief A<t, 1772 IlM.<o l,c 7), h 0 

(pi St G%lt«, JleuJiuq > t rnhlei/ Bhukuulrr (1724), 1 S|ia 58(1, E v, 
Jlin u'otth {InhdhiUtnte) (1778) laid AI ig ('as 42 'lliis dciivativo 
sttllcmciit waH |»r«*Mivtd the Dnidcd Putishca and Pooi l^aw Amend- 
uienl Acl, 1876 (11) 40 \ ict ( 61) a 15 , we p 576, ante 

(q) Eeu/ate Union Uiinidtans v ('toi/don I nion (lUuidutnH, Jhghworth 
and Swindnn I man Guaid^jtnh v \]tethu}qon St vim T iiooi Guindtavh, 
Medway Union Guaidtan/) ^ Bedmineltr Union Guateliann {\tiH\i), 14 App 
(.’as 465 oveiiu’uip Maohtont I nion (jutiidtans \ ITolhotn Union 
G'uardiane {IHH6}, 17 Q B 1) hll, mid A'lngnbiidge I man (Juardtant V 
East Stonrhoiihe l,nwn Ouaidtnns (1887) Ib {) B D 528 

(r) 4 widow (annot (oiiiplcte the oualifit atiou foi a bcttleuiciit aliaady 
cominouced bv her hiisbind, eg, wlicu a niiiiitdif^ !•« foiu ai'qtunug a 
settlemoiit by leKidiiice, hi« widow < aiinot piiftd *’je wttlenient bv 
continiung to lesido iheie Bui she tan li\e iii the teio iiurit heisclf, ainl 
so begin to actjiurc a nglit in ber own bdialf, tco It v Uiayjoid 
(in)iwlOlt«Ht^) (1820), 6 ilow A, Ry (k li ) 80 

(*) A woman s sctllcnieut i« nut ilcslioyid by maiiiage, but only by the 
fact of ber acquiring a new scltlcrnrnt und* r her huHlmnd 11 she docs not 
do this her maiden s« ttleitn lit still hum ivt s, and rflu may Im* rcnio\cd (Imto 
if occasion arises (see Donhesier Inum Guaidians v 7'oplar Union 
Gnardirus (1888) 21 Q B IJ 88 ('A Vhmmdh I man v Ajwmster 
Inum, (l8W8j A (’ 580 K \ St Hotoljdt h Without, Bishopsqato (1755), 
Burr *5 (’ 267, It v n oadsfoid {Inhabitants) {llH'i), 2 IbdtsPooi haws 
by Oonst, 61 h cd 86, It \ Egton {Inhabitanht) (1778), (’aid Mag (as 
.19) As to when rimo\ul may Im ojdired, and Un lucissitv for the 
hiinband’s con«« nt, see p 5M4, noet * 

(f) E ' Agthorp Hooding {lahabtlanth) (1756) Bnir 8 (’ 412,/fcrA- 
hampHitad v St Mary, Sorththurck (1735), 2 Bolt s Poor J^aws by ('onsl 
5th ed . 25, cited m 1 Kolao, Poor Laws, 4tli ed , 291, per Ijord 
HARnwiCKV, ('J , <K V BrtngUm (1827), 7 B &, C. 646, Eotgate [ nion 
Gvardmns v Uraydon Union (huirdtum Itighn'oriE and Swindon Union 
Gmirdtans v M estiiuiy on Setern Jjntou iJiuadutne, Medway I than Guar¬ 
dians V hedimnsiei Union Guardians, supra, ptfr hotd IfautKi ar, Lt , at 
p 479, and per Lord \V4i«us., at p 482, Eutherylen Parish Uoumotl v 
Giasfow Parish Counal. (I902J A I 360 As to the right of a deaerted 
wife to acquixe a ecttloiiuut set. uoti (o), p 579, ante. • 
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tboagh under certain ^ircumsiancoi she may acquire a status o! 
irremovability, which for some purposes amounts to practically the 
B^e thing (a) 

A niariiage must be a valid one m older to confer a settle* 
meut (h), but if it be valid, it matters not how it was piocared(c). 

SfccT 8. —Settlnnait Inj Parentage 

1244 Every legilimato child up to the age of sixteen takes the 
settlement of its father, but if the father dies while the child is 
under sixteen, and the mother, being a widow, acquires a settle¬ 
ment in her own light (</) before the child attams that age, or if 
the deceased father had no settlement, the child takes the settlement 
of its widowed mother up to the age of sixteen (e) In either case, 
whether it takes the settlement of the father or of the mother, it 
letains the settlement so taken until it acquiies anothei ) 

When, however, aftei the death of the father, the widow does not 
ac(|uiie a settlement, a child under sixteen will take the fathei’s 
settlement, and not the niothei’s maiden settlement (</), unless ihe 
fathei's settlement cannot be asceitainud, when it may take the 
mothers settlement (//) 

A deiivative settlement can only be ncquu ed by a child while 
undei sixteen, and is not affected hv any settlement acquiied by 
the paient aftei the clnld has attained sixteen Whatever settle¬ 
ment the child has on the day before it attains sixteen it letains 
until it acquires anothoi in its own right <>) 

A bastard child has and follows the settlement of the mother (A) 
until it attains the age of sixteen oi acqunes a settlement in its 

(«) ScB p '■>91, fast 

(b) R V Jiiighton (InhobtUtnU) (1661), 1 B & S 447 

(c) R \ Jhmnngham {fnhnbitants) {I82\i), 8 B & C 29 

(d) A lontimato child under sixteen will not take a settlement derived 
by luS inotuer by vutuo of a second mainoge {Kegnsham Union v Bed- 
minster Union (1K78), 3 Q B D 344, Llanelly Union Quardtans v 
Reatk Union GutiTdians fl8*)3] 2 Q B 38) 

(«) A child under sivtem takes its widowed mother's settlement m 
prolernnoe to its birth settlement {IlolUngboum Guaidums v West Ham 
Gmtdwns (1881), 0 U B D 68U) 

(/) Divided Parishes and Poor Law Amendment Act, 1876 (39 St 40 Viot 
e 61), B 35 The fact that a child has a dciivatirc settlement under this 
section does not prevent it acquiring a settlement by lesidenoe under thul 
B 34 (see p 679, ante B ohrtonlon and Barhlem Union v JVorftwuA 
Union (1882), 46 L T 528) 

ig) Reigaie Union Guardians r Croydon Union Guardians, Higkwortk and 
Svindon 17mow Qmrdmm v Wesibury-on-SeverH Union Guaidians, Hedway 
Unwn Gnm-dians V Bedminstsr Union Gmidtans {188Q), 14 App Cas 465 

(h) Tfisl Derby Union Guardians r Atcham Union Guardians (1880), 24 
<l B D 117, (' A 

(i) Hwhwortk and Swindon Union Guardian* v Wesibury on-Senem 
Hni4n Guardians (1888), 20 Q B D 597, C A, per Lopts. L J.. alp 604 
liBhnilk^ (1889), 14A»p Cas 465, see at p 489 

This includes, b^des any settlement acquired by the mother in h<« 
•WB the settlement «f any husband whom sbe may afterwards 

marry (*• v fit Mary, RfWtngton llnkabiUnits) (1843), 4 Q B 581, 
Jtetg^e Umidinns v Croydon Union Guardians, Htghworth and 

Svnndon Vnmi Gttiudtans v ir<«lliu)^-oa-8\t'<r» Union Guar4*ons, 
“Medioait Vwoti Ouaidtans y jMmtnsfer f/nton Guardians, supra, tdamUy 
Union QmfdwM v. Seatk Union Ouardtans, supra)* 
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own right (Z). II any ehild, legitimate or illegitimate, hae not Snot, * 
at^ttired a Mttlement for itself, or l^ing a female has nut miined a fliftliinnt 
settlement from her husband, and it cannot be shonn what settle- 
ment such child or female derived fioin the parent without inquiriha POwStfe, > 
mto the derivative settlement of such parent, the child is deemed to 
be settled m the parish of its birth (in), 

1246 The age of sncteen is the age of emancipation, on attaining riiiidrm 
that age a child ceases to follow its parents’ settlement, and l>ecomes 
capable of acquiring a settlementan its oun right or of taking the 
benont of a settlement it may have aequiied liefore attaining that 
age (n) Such a settlement may be acquired in any of the methods 
discussed in this article, but until such acquirement the child either 
letains the paieutal settlement, if that be known and is not 
derivative (o'), oi is tbiown back to its birth settlement (ji). 


Sect 9 —Settlevinit hy KUoppel 

1246 When justices have made an ordei adjudging a peison to Settlement 


(l) PoorLaw Amendment Act, 1S34 (4 4:6 Will 4, r 76), 9 71, I>i\jded 
Parishes and Poor Law Amendment A<t, 1870 (JO A 40 V’let c 01), a 3fi , 
we Tininden LnwnQvKiidtans \ St Man/, Jttluu/tnn (1878), 38 

L 1’ 48o An lUogitunate < luld horn before 1834 did not derive a aettlo- 
mont, and bo kept its biitU Bottlement (H v St ^lflu^la«, Imcenler 
(Inhabitants) (1824), 2 11 & C 88U) A child under sixteen la capable 
of acquiring a settlenjent lu its own right (I'ulham [•artsh v (H oMwieh 
Union, [1907] A 255, M est Ham Union v llolheach Union, [1905] A 0 
450, iS V Elvetlnhabttunib{l85i>),2h &. h 266, Rmgnte UntonOunrdtan* 
V Cioydon Union Gmiidiann, Jlighwoith and Swindon Union Gttardiaut v 
irps/ftury on Severn Union (juaidinns, Medway Union Ouardtunt V. 
lifdmtnbtcr Unvm (hotidumH (1889) 14 App ('no 405 

(w) Divided Parishes and Poor Law \mendineiit Art, 1870 (39 4 40 
“Viet c 61), s 35 This part of a J5 ha‘i no appluatioti to childreti 
under sixteen (EtupiUi Inion Guardians v Vroi/don Unton Guarduint, 
iitghworih and Swindon Union Ouardians v fVistbun/ on Si tern Unum 
Guardians, Vedway Union Guaidians \ Bedminstei Union Guardians, supra, 
per Lord Watson, at p 484), and d«MS not prohibit inquiry into the (Irri- 
vativc settlement of flu parent when the ehild is under Hixfeen at thi^dato 
of the mquiry (West Derby Union Guardians v Atcluia, Union Gmirdums 
(1889), 24 Q B D 117. t’ A ) 

(n) I2ei^ata Union Guaidians v Cioydon Union Gtu rdiane, Highworih 
and Swindon Union Guardians v Westbuty-on Stvem Unton Guardians, 
Medway L won Guardians v Bedmtnster Union Guardians, supra, per Lord 
Watson, at p 484 As to the power of an uueniancipated child to acquire 
a settlement, see note (1), supra, 

,(«) See Treat Ham Union v Bolheaoh Unum, [1905] A C 460 Under 
the duoision m Beigaie Union Guardians v Croydon Unum Guardians, 
Highworih and Swindon Union Guardians v Westhury on-Sevem Unum 
Guardians, Medway Union Guardians v Bedminslsr union Quarduins, 
supra, an illegitimate child does not oeoeasanly revert to its birth settle* 
ment. it may retain the mother’s settlement until it acquires a new 
settlement JBodenham Overseers v Si Andrews, Worcester, Overeeers 
(1853), 1 £ 4 B 465, must be regarded as not now law m so far os it 
deoid^ to the contrary m aoooraance with the then existing law In 
Beigate Unum Guardians v Croydon Unum Guardians, Highworih and 
Swundon Unum Guardtansv Wesiimn on-Severn Unum Guardians, Medway 
Unum Ouerdums v Bedminster Unum Ouardums, supra. Lord Mac* 
NAuaVRN, in the course of fans Jadgment, said tiiat the object at the 
Divided Panshes and Poor Law Amendment Act. 1876 (39 4 40 Viet 
c 61), a. 35, was to get nd of the demsiou m Bodenham Oitrseers v St. 
Andrws, Worcester, Overseers, supra 

(p) Plymouth Union y Unum, [1898] A C 686, 11. L 
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be Beitted in a certain parieh, and that order is not appealed from 
within the presciibed time, or is confiimed on appeal, the order is 
< 11111,1 and concluhiv e as against the world as to the place of settlement, 
and tbe peison rtiuaius settled in such place until he acquires a 
new sottleraent U/) It matters not that the order can be shown to 
have been made in error, so long as it was competent for the justices 
to make it {?) Siu h a settlement is called a settlement by estoppel 

An abandoned oidei (o),howevei, does not give rise to settlement 
by estoppel, whetlif i the abaiidonuieut was made without an appeal 
being entered, or on the appeal coming on for hearing (it) 

1247 A settlement is not necessaiily acquired by the pauper 
being relieved in a partKulai parish or union, but the fact of siuh 
relief having bee n given may be ei idencc that the paupei is settled 
in such jiaiish or union, or may even uinouut to un admission by 
the guardians of such seltlemeMt (<) 


Part Vll—Removal. 

Hi,C l 1 —111 <i< mini 

1248 If a pool p( I son botonies actu<ill;y chargeable to a particular 
pansh (t/) 01 place in winch he i« not legally settled, the poor law 
authority of that paii^li oi place mav apply to the justices for an 
oidei for the lemoval of such pool peison to the place of his oi her 
last legal settlement (v), hut siu h an oidei cannot lx* made if the pooi 
pei-^on has no place of settlement, c (/, a foieigiiei just aiiived in 
this countiy ( /), oi is exempt by statute from lemoval, and has so 
acquiied a status of n removability ( 7 ) 

1249 A peison acliiallv m leceipt of relief, if not obtained 01 
given fiauduleullv 01 by mistake, is actu.ill} clmigeable to the 
palish ])ioviding the mlief, even though he has suHicient propeitv 




{q) See I ihndqe f'lnoii \ 11 inchfttter Vnion (1904), 91 L 
(Jutterall (Township) (1817), 6 M A. S 83 As to the acquirement of 
a new settlement defeating a settlement by estopfiel, see Bothford 
Oiiaitiunui V tkeUea Ifuaidtans (1911), 75 .1 P (Touruai) 521 
(r) It V Chdvetgcoton (Inhalntants) (1799), 8 Term Rep 178 
(rt) See p 5%, post 

(b) R V Dtddlebttry (1 nhahtunh) (1810), 12 Fast, 359, R y Landleu 

{Jnhabitanit) (1847), 9 Q B 906 ^ 

(c) Seel? V Coleoiion (Inhnhttanig) B A. Ad 25, 1? t St Othfn- 

%n ihe-Fuldt (]nhiihiUint<<) (1844), 18 L J (M c ) s9, A* v LtUethall 
(InArtbttfmbf) (1845), 7 t) B 168, v Biodfoid (/aArtfut/inf*) (1846), 8 
g B 571 kM R V Ltnlf Mavhn (/nhdr/antg) {1847), 10 Q B 223 

(</) l-ofll the piupu<H> of reniova! the expression parish ” includes incor¬ 
porated pamhes {R v fonitett Mai-y {Inhnhttaidf) (1849). 12 Q B 
160 , Machyuflcthy iW (1869), L R 4 Vj B 592 Inoorporatwii 

af th« Poor {Qiumiiani) v Benton. Regis Vnutn Ouaidiatu, (1891), 66 L T 
Iw), Md a Union {R v Bolton le Sand* {Inhabitants) (186,5),13 L T 6231 
( 0 ) PtMir Kobei \it, 1662 (14 Tar 2 e 12), s 1, n« altered by the Poor 
Removal Act, 179o (55 i,rv'3, C 101). a 1 . and see R v. AnipUuU 
(1824). 2 B A* 0 847, per Baiter J . at p 853. ^ 

(p A8 to the evpulsKin ot uudusuabii; alit.i(s, see titli. Aitr',- V d 1, 
p t)23 

\g) see p S^l, 
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for hi6 maintenance (i'i) For the purpoeef of chaigeabiUty, relief 
given to or on account of a Tvife,ur to or on account of any child or 
children under the age of ei^teeii yeaib, not being blind or deaf and 
dumh,ie deemed to lie gi\ou to the hiihhand or the father, aa thecae 
may he(i) lUdtef given to an illogitunaUi child titulor the nge of 
sixteen years is deemed to he given to the luothei {k) Tlehef 
given to a child over sixteen years of age, whether legitimate or 
illegitimate, and even tliough living with the parent, is not relief to 
the parent ij) 

1250 A person convicted of ftdony, or who is detomnncd by 
justices to be a jieison of evil lame or a lepnted thief, and is not 
able to give a satisfactoiy account of hnnself. oi ofhisway of living, 
is considered to bo actually chargeahlo to the parish in which lie 
lesides, though not ui fact in receipt of relief, and may he lemoved 
to the palish of his last legal settlement (in), and the same applies 
to a person convicted undoi tlio Vagiancv Act, 1824 (ii\ us an 
idle and chsoideilv peiHon(f») oi as a logiie and vagabond( p) 

1251 Boards of guardians may consent, under their common 
seal, to leceive a paupoi without an oidei of lemoval, and in such 
case the gnaidians seeking to rctiiuve the paupei may do so without 
an 01 del iq) 

Sr Cl 2— Immoiahthtif 

1252 A man cannot he lemoved from a parish in which he has 
an estate(i), noi can his wifo(«) \ihi1ois, casuals, and way- 
faieibtO who hecoiuu chargeable cannot he removed, unless it be 
shown that they came to the jiaiisli with an intention of residing 
theie(tf) Tenipoiary sickness, oven in the case of a resident, is not 

(It) It V Ampthill ilnhahttonts) (IS24), 2 li Ac C H47, It \ h^idtngktitu 
(InhabitanlH) (1844), 5 Q 13 05J 

(t) Poor LawAm»ndaient Acl, 18,34 (4 A6 ^Vill 4, c 70), 8 60, ttud kce, 
further, p 674, ante 

(k) Ibtd ,8 71 , 

(l) R V St Manf, HlingUm (1862), 3 « AS 46 

(m) Poor Ktnioval A< t, 1796 (36 Oco 3, c 101), s ^ 

(n) 6 Geo 4, c 83 

(o) See p 007, pont 

(p) Vagnuii y Act, 1824 (6 Geo 4, c 83), fl 20, w'c p 610, pod As to 
the oUargeabiirty of roleaned prisoners under the Releancd Persons (Poor 
Law Kehef) Act, 1907 (7 Edw 7, c 14), see p 669, ante As to a oertifieate 
of chargeability, and its odiniHsion in evidence, see Poor Law Ammdtoaut 
Act, 1844 (7 & 8 Via c 101), s 69 , Poor Law Amendment Art, 1848 
(11 6s 12 Vict c 110), 8 11 As to the < liargeabdity of paui^r lunatics. 
Bee title Lcnaticb asu PtR'ioVH of UnSocnu Mini>, Vol XIX , pp 489 
et eeq 

(q) Union Chargeability Act, 1866 (28 & 29 Vict c 79), s 6 

(r) R V MaOock (InhtbUanU) (M'iA), 1 Ad & El 124, and see p 682, 

einfs * „ 

{») R V Aythrap Roofhnq (InhnbttantM) (1756), .S C 412, R v. 

Leedt (Inhtbitante) (1764), Burr S 0 624 

(t) See p 667, anU 

(a) See Poor Relief Act, 1662(14 Car 2, c 12), s 1, R r St Jamet, 
Bury St Edfaunda il»habita«t») (1808), 10 East, 25, R v St Lawronoo, 
Lumov (InhabUaniii) (1821), 4 B 4t Aid 660, Tomhniton v BeutoU (1826), 
6 B & C 738, B V Botkorhant (luhabtlanUt) ( 1842), 6 Q B 776. An 
intentu>n to reside temporarily is sufficient to found a removal order (B, 
V, Woolptt {InhabUonU) (1836), 4 Ad Ac El 205) 
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S«oT 2 a gtOtiitid of iemoval(f>)* But if a visitor remain^ chargeable aft^ 
lire he 18 so restoied us to be able to leave the paiish if he wished, he 
DiovabtUty. becomes reniovuble (c) Exemption from imbility to be removed 
does not confer any settlement (d) 

Residence for 11253. No jierson can l>e remo\ed, nor can a vtarrant l>e granted for 
one yew removal of a jiorson, from any parish oi fiom anj jiart of a union (c), 
in which such peison has resided for one year next before the 
application for the vi arrant (y) For poor law purposes “lesided” 
means slept in the place, or having a sleeiiing place therein as an 
inhabitant (g), and not as meie visitoi (h) The one year's residence 
must be coutmuoub, if there is a bieak of residence the irremovability 
ceases, and the pei lod of lesidence must start afresh (i) A temporary 
absence, with an intention to leturn, will not necessaiily break the 
residence, but leaving for an indeiinite time will goiieially constitute a 
break (4), though not if caused bj the fi and or iin propel action of the 


(b) Poor Kcmoval Alt, 1846 (9&10Vict c 66),a 4, which pruvuleg that 
a wanant cauiiot be granted for the leinoval of a person who has become 
chargeable in respect of lelief made necessary by sickness oi accident, 
unless the justices granting the wanant state therein that they are satisfied 
that the sickness oi accidtnt will produce peiuianent disalulitv (see It v 
Pnor's Uardwirk {InhabtUiiitH) (lSi9),]2Q B 168 , I? v Ualifax (Inhahi- 
tanh) (1848), 12li B 111) As to what is included m the e\piessioii8 

sickness,” " aicideiit,” and “ peimaiieiit disability,” see A’ c St Oeotge, 
Muldleger (InhubilnnU) 2 B A .S 317, Jt v MhAtlexey Out- 

siern (1863),.! B A S 433, E > 11 udden/uld {Inhibdavh) (18r>7), 7 
E AB 704, Ji V l{u<knell{Inh(ibiUinU,)(lS5i),2V AB 687 

(c) // V (/w/iobitofdi) (1866), 5 K &B 523 

(d) Poor llomoval A« t, 1846 (U A 10 Vict c 66), s 6 But see, as to the 
acquirement o£ a settlement b\ residence. Divided rnrishes and Poor Law 
Amendineiit Act, 1876 (30 A 40 Yict c 61) s 34. and p 679, an/e 

(c) The word “ paiisli ” includes any parish, cit>, borough, town, town¬ 
ship, liberty, preoiiu t. vill, village, hamlet, tithing, chapeliy, or anj other 
place, or division or distiict ot a place, maiiit lining its own poor, whether 
parochial oi e\tr i paioclual, and Ihe woid “ union ” includes any numbi r 
of jiaiishes incorporated for the lelief and luaintenance of the poor under 
any local Act (Poor Law Amendment Act, 1834(4 A 6 Will 4, c 76), s 109) 
(/) Poor Removal Act, 1840 (9 A 10 Vict c 66), s 1. as ulteied by the 
Poor Removal Ait, 1861 (24 A 2 » Vict c 65), s I. and the Union Charge- 
ability Act. 1866 (28 A 29 Vict c 79), s 8 As to the apphcation of this 
provision to a iiinrned woman, see Ttvokcghary Union v Jitrmtng^im 
Unum, 11904] 2 K B 396 ^ 

(g) See BlaclweU v England (1857), 8 E A B 641, E v St Leonard, 
Shortdttch (1865), L R 1 Q B 21 As to the constructive rraidenod of a 
sailor by reason of his wife’s residence, sec M ««t Bam Vnum v Cardtff 
Vnton, [1806] 1 Q B 766 , and in case of a doctor residing in an asylum, 
■eeE V Aowood (1867). L B 2Q B 467, and seep 686, ante 
(k) Bee E v Stepney Unton Quardnms (1885), 52 L T 969 
fi) Anne, Blaclfnare {InhabiUtide) (1853), 2 E A B 441, E. 

V 8t Mary Artkee, Exeter {Inhabitant*) (1862), 1 B A S 890 
(fc) See fi V TaeolnesUme {Inhalntnnts) (1849), 12 Q B 167 (seeking 
wployment) , E \ UaneUy {Inhabitanta) (1851), 17 Q B 40, E \ 
mapmton ilnhnhtants} (1863), 1 E AB 706 (absence under contraot), 
W, imghthelmtton (iBretton o/ the Poor) (1866), 4 E, A B. 236 
completion of service), WeUtngton Ovmteett v 
WmtMMiyft O^tetr* (1863), 4 B A S 100 (remote retnni), E v Etowr- 
SW (18«5). 29 J P. 602 (conditional rotum); E v 

1 Q B 227 (domestic servant); E v (1870), 

R 6 Q, B. 825 (leaving mtq)! be volantiuy) i Jt v St Jvet (1872), 
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p&tisli authorities (?) The making of a reutoval order againel tjie ttipr. a. 
pauper does not constitute a bieak of residence, unlebs he is aotoany JKIHIik' 
removed under the order {m) If h person b^imea chargeable* in IMWiiliWK 
any parish compnsed lu a union, not Iwing the parish of his — ’ 

settlement, the period of residence in the settleiueni pai ish, if in the 
same union, must not be excluded m computing the time of lesideuue 
required to render him exempt from ieuio\ul (n) 

1254 In computing the peuod of one year there must he excluded How tii« 
the time during which the iiersou has li^n in prison («), or Her\iug *“ . 
as a soldier, marine or sailor (p), or residing as an in-uenKionei in 
Greenwich or Chelsea Hospitals; or confined m a lunatic asylum or 
house duly licensed or hospital registered for the reception of 
lunatics {q ), or residing (r) as a patient in a hospital (*); or duinig 
which such person has leceived lelief fiom an> pari8h(f),or has been 


L R 7Q B 467 (pauper leaving union), Knareitboioujfh TTmm v Patelry 
Bndga Unton (1871), 35 h T 590 (light to return), Omldford Unwn v 
8t Olam't Unwn (1872), 25 L T 803 (pauper). B v Wnrmter Union 
(1874), L K 9 Q B 340 (pauper obtaining work), Newark Unwn v 
Olanford Bngg (1876), 2 Q B D 522 (uiimtontionHl reni»\al), Man- 
ohester Ooerheerfi V Ormsktrk Ooerheern IQ q B 1) 723, Totm$ 

Unwn V Cardiff Union (1886), 51 J P 133, Hendon Union v Ilainpetead 
Ouardtann (1893), 62 L J (m c) 170 (child rciuo\mg with pai out), 
Cambridge hnionv Edmonton Union, [1900] 2 Q B 111 , Tendnng Union 
V Ipawirh Unwn G7 ,J 1* 301, Plymouth Incorporation v Poplar 

(1908), 72 .J P 72 

(l) Jl V St Marglebone {InhahitnnU) (IQQl), 10 Q B 299 IPimI Ham 
UntonCaardianev Poplar Union Ouatdtanii (IQQl), QQ J P 504 

(m) See It v Hendon {Inhabitariti) (1803), 8 L T 270, and ooiuparo 
B V Halifax llnhabUanU) {IQiQ), 12 q B 111, /f v Seend llnhabitante) 
(1848), 12 Q 13 133 

(n) Poor Removal Act, 1864 (27 & 28 Viet o 105), s 1, The effect 
of this section, combined with the Poor Removal Act, 1861 (24 6i 25 Viet 
c 55), s 1, !<« that a pauper cannot be removed from Lih pari h of rosideuco 
to las parish of settlement, if both are within the saiue union, no long an 
he resided for a sufficunt time in the union, though in different pnnshes 
{R V Bolton Ic iSiufMls (Inhahibtnbi) (1806), 13 L T 52 >, 

(o) Or detained lu or absent under licence from a i8tate inebriate n foi 
matory or a certified inebriate refoimatory (Inebriates Act, 1898 (61 A (12 
Vict 0 60), 8 22) As to prisoners, see B v Pott Shngley (InhibtUinte) 
(1848), 12 Q B 143. B v Holbetk Oveiarere (1851), 16 Q B 404, 
Hartffedd v Botherfield (1852), 17 Q B 746, R y, PoUothanuiorih (Jnkabi 
hints) (1858). I £ 6c £ 262 

(p) Bee Baeton Oeeraeere V St Mary, MarVtorough.Ovrreeern (\QQ7),h R 
2 B 128, Horton Ooerseem v Leeda ijvrraeera (1855), 5 £ & B 60S 
(militiaman) 

(9) See generally title Lunatics and Pihsovs ov Unsound Mind, 
Vol XIX , pp 474 at aeq 

(r) See St Olave'a Unwn v Canterbury Union, [1897] 1 Q B 682, C A ; 
Dorehaatar Unwn Guardtana v Weymouth Union Oitardiana (1885), 16 
Q B D 31. 

(«) A home for ^ileptics has been held to be a hospital (Ormakirk 
Union v OhorUon unvm, [1903] 2KB 498, C A), sJso, quarter 
wmons, a aeaude home IChnatekureh Union Ouardutna ▼ at JHary, 
Jelington, Ouardiema (1906), 70 J P 247) 

{{) As rehef to wife or to children under rixteon is reliei to the htuband 
ar paiunt (see pp 674, S90, 591, ant#), the period dnnng wbiol^ sueb 
has DSen given mnst be exeludi^ in calculabug uie period of 
lesldenoe (/pvioieii Unwn (imrdmna r Went Ham Unwn Ouurdutna (1887b 



694 


JPooB Law 


8k T 2 wholly or in paifc m#wnt/ijne<i by any rate or subseiiption rai&ed in ft 

Irre pariah in which f>uch person does not reside, not lieing a btmti fide 

movabihty. charitable gilH'O, the time during which a child is detained in a 
ceitiliwl s(honl(^<). and the time during which a person is detained 
in a reticat uiidet the Habitual Hrunkanlh Ait, lH79t6). 


F nnatid 


UemovttI uf 
wife and 
(liildnn 


Widows 


1255 The letuoval of a lunatic pauper to an asylum, licensed 
huiiHCjOr registi ii'd hospital, or of a pauper, otherwise than under a 
leiiioval order, fiiun liis place of abode to the woikhouse of the 
union, 18 not an iiileiruption of his rcBideiice, hut the tune siient in 
the asylum, Iiiinscd house, hospital, oi woikhouse, and the time 
during which the pi rson is relievi d at the charge of the common fund 
of the union, must be wholly excluded from the computation of the 
time of lesideiice which will exempt a pool peison fiom being 
removed (c), 

1256 When a person has a wife oi ehildien(d) who have no 
other settlement than his or hei own, such wife and clultheu aie 
removable when he or she is lomovahle, and are not lemovable when 
he or she is not removable (c), either by leason of having acquired 
a settleiueukji>F a status of iriemovability (F) As a geneial rule, 
a lemoval order cannot opeiate to pait husband and wife who aie 
living togetliei, unless lioth consent( 7 > 

1257 A widow cannot be removed from the parish m which she 
resided with hei husband (/i) at the time of Ins death, for twelve 


20 Q B D 407) But jelief to a parent on account of a child may also bo 
considered as relief to the child {Ji v Shaitngton tvm Oreiiky Oumeia 
(1851), 15 J 1' 499) 

(u) Poor Removal Act, 1846 (9 & 10 \ ict c 66),s 1 The effect of the 
piu\ ision IS that the spts died periods arc to be excluded both m computing 
whether the person has losided for one year altogether in the paiish, and 
also whether no has itsided there for one year before the application fur the 
removal order (Uurtlirld v Eotherfield (1852), 17 Q B 746, B y Si 
And ew, Ilolbom (1852), 17 Q B 746, 753 , and see TKcid flam Union v 
i'opFar flnion (1906),70 ,1 P 255) As to maintenance by rate or Bubsenp 
Uoa, Bee Fulham Oauidiuna v Thanet Ouaidiana (1881), 7 Q B D 539, 
C A 

(a) Ohildicu 4(t, 1908 (8 I.dw 7, c 67), 8 89 See title Educatiok, 
Vol \II , pp 71 ft atq 

«i) 42&;43VKt c 19,8 32 SiH) titles Chiuisal Law and Pkogki>ub£, 
Vol IX , p 417, InioxicaTino Liqiioks, Vol XVIII, pp 163, 170 

(c) Poor Law Amendment Act, 1849 (12 A, 13 Vict c 103), b 4 , and Bee 
title LuNAiics ASD Persons os Lnsouni) Mind, \ol XIX , pp 495 et atq 

(d) “ Children ” includes illegitimate children {Braintiee Union v Moch- 
Jord flmon (1911), 106 L T 69) 

(«) Poor Removal Act, 1848 (11 & 12 Vut c 111), b ] 

(/) Seo^R V St Ebbe's (Jnhabiittnta) (1848), 12 Q B 137 , JR v All 
Xwrhy (itiAa5itonh>)(lK49), IAQ B 207 , Much Hoole Overaeers v 
Pr«»ton O-eeracerw (1851), 17 Q B 648, Ji y East Stonehoute (It^nUtUanltt) 
(1864), 3 E. & B 596 

(ff) SeoR V St JUnry, Jievrrhy (JnhubitanU) (1830), IB Sc Ad 201,fl.V 
^^Offtnnbar (Jnhabttanta) (1830), 9 Ad & El 622, JR v Letd$ (Inhabitania) 
ftj344), 5 Q B 916 As to the nghtof comorttum, see tiUe HtSBAXPAND 
Wifv, Yi^ X\'l, p 318 But the oonaent of a lunatio does not appear 
to be beeleaary see R v PmUm Ouarduuu (1883), 11 Q B, D 113. 

(ft) AeiuXiMadencetogether,BeeR v EaatSionekawe(Inkalntani*)(lB5S)f 
li £ A B 9 OII i>t Marylebone (InJuUntanta) (1851), 10 tj B. 
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calendar months next after his deaths if $be so lonj:' continue A 
widow (t) 

1258 A woman dMoited by her husliand who, after hia des<ertien, 
resides for one year in such a manner as aonld, if she were a widow, 
render her exempt fiom reinoxal, mu^ not l>e removed from the 
parish where she is resident, unless hei iiusbaud retmns to cohabit 
with her(j) 

1259. A child under the age of sivteen yeais, whetlmr legitimate 
or illegitimate, who resides with his or her falhoi or mother, 
step-father or step-mother (/ h or leimted fathei, cannot he iemo\od 
from the parish of such residence lu anj case \v here the parent or 
other such person cannot lawfully lie removed(/); a child, however, 
18 leraovable when its paitnt is removable(w) 

1260 If a child under the age of sixteen ;ieai8 lesiding with its 
suivuing paieiit is left an orphan, and such paieiit has at the time 
of death awpiiied an exemption fiom lemoval bj loason of a con¬ 
tinued residence, the orphan, if not otht rwise ii lemovahh*, is exempt 
from removal in the manner, and to the exUmt, as if it had then 
acquired for itself an exemption bv residence (a) 

1261 A child under the ago of seven vems which is residing with 
its mother cannot he removed fiom her, even with the mothei's 
consent (o') This rule ajiphes wliethoi the ihild is legitimate or 
illegitimate(p) lint if (ontinuanco with the mother is reiidoied 
impossible hv the hittei being sent to pnson oi to a lefoiinatoiy (^/), 
or will bo dangerous to the child, as when, tho mother hecoines 
insane (»). e child under seven maj lie icmoved to its place of 
settlement without the mothei 
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(i) Pool Removal Act, 1846 (9 in 10 \ut c 66) s 2 
0 ) Poor Removal Act, 1861 (24 & 25 Vict c 65), « 3, m altered by the 
Poor Law Amendment Act, 1866 (29 A 30 Vict e IIJ), a 17 For what 
arnounta to deseition, see R v fit Mary, hhngton (1870), L R 5 Q B 
445 , B v Matdsione Vnton (1870), 0 Q B P tl , B ^ (.twkJutm Jinton 
(1882), 9 Q B 1) 622, i^oulhwarl I/vton \ ( tiy of Liin hm Vnwn, \]90&] 
3 K B 112, C A , Biutiol Ciwm Gvardinnn v nqibm OuardiuiM 

(1906), 70 J P 447, Lantbourne Guardians v Oroydoi tinwn, (1910] 2 
K B 16 A deaeited wife inav acquire a seUlomeiit by naaou of her 
status of IIremovabilil j (IJfthnal Cheen Guardians \ 2'nddington Guatdtans, 
[1912] 2KB 335, and see note (o), p 679, nnlr] 

(fe) Step-children aie members of a man’s family, and he is bound to 
mfl ,inta.in them see Poor Law Amendment Act, 1834 (4 A 5 Will 4, c 76), 
a. STTaed p 673, ante 

(l) Poor Removal Act. 1846 (9 A 10 Viet c 66). s 3 See Kingston- 

nvon-HuUlncorpomtion for the Poor V (1911] 1 K B 748, 

(, A , Fulham Purtnh V Woolwich Pnton, [1907] A 0 266 , MatdHone 
Vmon V Wandsworth I>nton (1006), 70 J P 403, WM Bam Unum v 
Bolbeaeh Vnion, [1906] A C 4f>0 , 

(m) Poor Removal Act. 1848(11 Al2Vut c Jll),s 1, s»ep 59H,anie. 

(n) Poor Removal Act 1861 (24 A 26 Viet < 67), fc 2 For exemption 
by residence, see p 692, ante 

(o) B V Birmingham ilnhalnlanl*) (1843), 6 Q B 210 

(p) Cnmdegate v- $t Ramour s {1110), 2 Boll’s Pm»r Laws by Const, 
5 tli ed, 13 

(o) B V >S'f CletHent Dunes {InhabtianU) (1862), 3 B, A H H'i , and «t.* 
B V Voi^ (Jnhabitants) (1866), fi E A B 892 • 

{t) B y Barnet Cnwa Guardians (1888) 58 L 3 917. 
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1262. Ab a general tiule, a child reaches the age of emaneipation 
at sixteen, and may then aeqaue a status of irremovability, or be 
rejuoved, without reference to the status of its patent («) 

1263. The alteration of a union by the addition or subtraction of 
a parish or part of a imnsh does not affect the status of irremov- 
ability acquired by any person in the added or separated parish (t). 

SbCT 3 —Urnwval Oideta. 

Sbli-btCT 1 —The (frder 

1264 For the pui poses of relief, settlement, and removal the 
workhouse of any union or parish is consideied as being 8 ituate<l 
in the parish to which the poor person concerned is or has been 
thaig 6 able{u), and since all lelief is now charged uiion the common 
fund of the union {h), removal orders aie obtained by the guardians 
of the union oi parish to which the pauper is chargeable, and are 
addressed to the guaidians of the union in which the pauper was 
last settled (() 

1266 A removal oidor may be made by two justices acting 
together (d), by a metiopolitau police magi 8 tiato( 0 . by a 
stipendtaiy magistrate (/), aftei an examination of the paupoi, and 
of such othei witnesses as ina> he necessary to prove the pauper’s 
settlement ( 7 ) If, howeicr, a pauiiei is by age, illness, or infirmity, 
unable to be brought up to petty sessions to be examined as to his 
settloiiient, the oxanimatiou may be made by a single justice, who 
may lepoit to petty sessums. and such report may be acted upon 
as if the paupoi had appealed before two justices (/i) 


(«) See p 58ii, aide Sco, however, Mttford and Lannditch Unwn 
Gnitrdinng v ]Vupland IJnton Ouardiam (18UI1), 25 Q B D 164, C A , 
wlicie liord Lsiibit, M R . at p 170, said that the object of the Poor 
Koiiiuval Art, 1848 (0 Si 10 Vict 0 66), s 1, was to prevent the sejpara 
tioii of families so loim os the family continued to be one family uving 
together, whothei the ohildieu weio under or over sixteen 

(t) Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), s 34, see 
p 577 ante 

(а) Poor Law Amendment Act, 1844 (7 &. 8 Viot 0 101), B 56 

(б) See p 549, ante 

(c) See urnon Chorgeability Act, 1865 (28 & 29 Viot 0 79), ss 1—3, 
and Poor Law Amendment Act, 1867 (30 & 31 Vict 0 106), b 24 Ab to 
the power of guardians of a parish to apply for a removal order with the 
consent of the Local Government Board, see Divided Parishes and Poor 
Law Amendment Act, 1876 (39 & 40 Vict c 61), s 25 In applying for 
removal from metiopohtan parishes, regard must be had to any pmate 
Act relating to the partioulaor pansh Guardians may obtain productioa 
of patiali books etc for lemoval purposes, see Union ^argeabihty Act, 
18^ (28 ie 29 Vict c 79), s 5 

(d) Poor Behef Act, 1662 (14 Car 2, 0 12), 8 1, Poor Bemoval Aot, 
1795(35 660 3,0 101), s 1 

§ MetropohtAn Pohoe Courts Aot, 1830 (2 & 3 Vict c 71), B. 14. 
Stipendiary Magistrates Aot, 1858 (21 5c 22 Vict o 73)t b. 1 . 

It IS usual to examme the paupis, but it is not absolutdy necessary 
(jS, ti JSvmfon (InUfibtia»le}1l607i, 9 East, 101) As to process far hringing 
up a or witnessi'e ftir examination, see Poor Law Amendment Act. 

1 84417^ Viet 4! 101), s 70 

« (h) Poor (Bettlenient and ^f^oval) Acl^ 1809 {49 Geo 3, c. 124), i. 4. 



Part ■—RemovaIi, 

vm If a prisoner, or a person in custndy tiudor a warrant of 8 

commitment, bas a wife or child, a j tistice raav examine such prisoncfr ffntlli|W|! 
or person upon oath touching the place of his or her last legal settle^ ‘ , 

ment The exammation must be taken down in writing, and be 
signed by the justice, and is then receivable lu evidence as to such of i»rl«o«wr ' 
settlement before any justices, for the purpose of any order of 
lemoval, but for so long only as the person so examined continues 
a priBonei (i) 

1267 If a pel son is oppiehendod under cncumstances that denote !n»iuh j in 
a derangement of mind and a purpose of committing some indictable 

crime, he may be otdeied b> justices to lie conveyed to the county 
lunatic asylum, or to some’ hospital or place for the roeejitiou of 
insane peisons, and such justices may impme into the place of the 
last legal settlement of such peison, and make an ordei iijxin the 
union of settlement to jiay foi his maintenance in the as;) turn or 
other place (A) 

1268 The examination must show that the pau[)Oi is then resiil- wh»t miwt 
ing in the ai)plicant 8 ’ union and is actually chargeahlo thcieto (/), ^ 

and that he is settled in a paiish in the union to which ho is to bo 
removed (m) 

1269 The depositions on which an older for removal is made r)ei)<*ii)ona 
must be retained by the clerk to the justices, who uiusL fuinisb a 

copy to the giiaidiaiis of the parish to W'hich removal is oidered, on 
application and payment of the presciilied fee of 2 (/ a folio(n) 

1270 If satisfied of the tiuth of the applicanis’ statements, the it' imovoJ 
justices or magistiate may make an order for tho removal of the ’ 
pauper (o) The order must show that tho justices or magistrate 

had jansdtction(p), and must be under the hand and seal of the 
boveial justices oi the magistrate making it ( 9 ) 


(t) Poor Relief Act, 1819 (69 Geo 3, o 12), s 28 
{k) Criminal Lunatics Act, 1838 (1 & 2 Vict c 14),« 2 For the removal 
of pauper lunatics lu general, see title Lukatics and Pxusonb or Unsouhd 
Mind, Vol XIX , pp 495 et $eq 

(Z) B V 8t Paul, Cavent Garden (InhnhUante) (1847), 7 Q B 833, 
B V Black OaUerton {Inhabitemtii) {I6i9), lit & Kl 679 

(fa) The settlement must be fully proved , see JB x Went Riding of York- 
«A»w*ftti4t«M(l842), 2Q B 508 For form of examiuation, see Archbold, 
Poor Law, ISth ed , p 656 

(a) Poor Law Procedure Act, 1848 (11 & 12 Vict r 31), a 3 
(o) Mandamus does not be to compel justices to make an order (S ▼, 
Roffw(1843), 12L J (M 0 50) „ „ « 

(®) See B y Chilwrecoton {Inhabitante) (1799), 8 Term Rep 178, K 
y CatterUm (Inhabitante) (1844), 6 B 50? , B v 8t Otlee tn (Ji* FteUie 
(InkabUante) (1846), 7 Q B 829. JB v Stockton (Jnhabttanie) (1848), 7 
Q B 520, B y ffammeretnUh (InkabUatUe) (1848), 11 Q B 391, B 
y Eakfax (laAabitoWte) (1848), 12 Q B 111 Where a union extends 
into severid distoiet jmi^etions, every matter, aet, charge, or complaint 
by which the guardians thereof Me affected, or In which they have any 
intorest, is deemed, for the purpose of jnnsdietioo, to anse or exist equally 
toxoughout the union (Poor Law Amendment Act, 1867 (30 A 3i Vict, 

6 106) A 27) 

( 5 ) An impressed seal etc is snAetent (i? v 8t Paul, Covetd OardoB 
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mi Ouardians who have obtamed an order for removal may 
abandon it, whether an appeal is pending or not, by notice m 
writing to the guardians of the paiish to which removal is ordered. 
On ahandonment the order beoiines entirely mill and void, and the 
guardmnh obtaining it must pay to the other side anj costa properly 
incuired by tVie latter by reason of the order, such costa to lie taxed, 
out of court if noce‘'8fiiy, by the othcei of the couit liefore whom an 
appeal might haie been bi ought (») 

1272 Justices may suspend the execution of a remoial order in 
the case of a sick or inhrm person until satisfied that it can be 
executed safely, but the continuance m the place of such person 
owing to the siihpeiHioii will not count towards the acquirement of 
a betthmiont thoein, and the charges incurred dining the period 
of suspension will he payable by the union to which lemoval is 
ordered(u; The justice oi justices who subsequently dnect the 
eufoicemenfc of a suspended removal older need not be the 
suspending justice oi justices (f) 

Where the execution of a remoial order is suspended duiing the 
dangeious illness or other infirmity of a peison duected to be 
removed, it is also suspended foi the same peimd with lespect to 
every other peison named theiein wlio was actiialK of the houso- 
liold or faniilv of sneh hkK or inliim peison at the tune of the 
making of the older of renunal 

'J'ho oidei for suspeiiBion must ho indorsed on Iho Older for 
renunal. and a cojiv of the indmsed older, together with a notice 
of chillgenhilitv and a statement of the giounds of lemoval, must 


(1 St*!), 7 CJ B 212) For forms of order of reinovnl kco Poor 
Ronjoinl Art, 184> {8 vV. U Vu ( t 117), hrheil , Poor Kcnanal Act, 1883 
(26 Al 27 t a t i 811), '<checlH , Aichbold, J’oor J^aw, I5th cd , j> 669 , 
i)Hve\ PourJiciw Soitloiiu'itt and Ueinoial, p lib 

(r), Poor Law Proitdiiro At(, 1848 (11 12 V'ut c 31),R 8 3lit» «o«ts 

III ly be 1 ixod out of risriotir {It \ B eKimoielniul Justuea (1843), 12 L J 
(w c ) 111) As to apiK ils, see p (*OJ poi>t I’oi loiiii ol notice of 
ahandoiimcMt, S(<> Arilibolil I'uor Law, l&th od , p 072 l)a\» y. Poor Law 
feettlement aud Uenio\ul, p ns 

l<r) Poor ReitKouI At t I79r» (!"i Oeo 3 r Kll), » 2, Poor Law Ainend- 
nient Act, 1867 (»10 A 11 \'ut r loii), s 2b seep nW, pout As to interini 
payments, see Pool Law Amendment Act, 1851 (14 at 15 Viet e 105), 
R 8 The guardiauR in whoai' favonr a RURjioiuled eider has been made may 
send a quaiterlv aciount: to the gitatdians of the union upon which it was 
mode of the «oRtR mvMnied m the maiutenanea of the pauper and his 
famiU, and in detauit of paMnent ina\ reet>\ei the amount in the county 
coint(Poor Law Amemlineni Art. 1867 (dO A 11 "Viet t 196), a 26) An 
order for oorIr «*f muinli nance under a RURiaMuled order cannot bo made 
rjf poiir (Ji V M illiBom, jlOOl) I O It 732) A» to aequiiing ntatus of 
iiremoi^olitv duimg Mnsmmsum, m’c It v A/ !0hn'«, Hai^kmn (Inhrht- 
IriaL) (l8d5) 2 id All .IIS, It \ ( kiinjord {J nkithttanU) (1821), 4 
B A Md 2Sr, 

(f) Poor (Setdetmat and Komo\'il) z\et 1809 (49 Geo 3, c 124), e 1 
Pot form of iiermiRston to reiuo>e, see Archbold. Poor Law, 15^ «d„ 
P 677 

(oj iw (Settlement uudTtenioval) Vtt. 1809 (49 Gc*o 3, v 124), a 3 
The Ifttr *8 to sending and Rervii'e of topics of removal order# (see p 599, 
f)o#f) appbhl to sasjtended order# (Poor Law Pr*hvdure Ac t, 1848 (H A 12 
Viet c 31),* lb). 
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be sent to the giiardtans of the other uuon, ad m or^imary fiased, 
wifchiu ten days<&h 

The tune for appealing against a ciit-pcnded onler ih compatod 
from the km we of the onlet, and not from tho time of making the 
iemo\al under the older (<) 

1273 A poor perh(»n eaim<»t Ih» toinovod under a removal oidor 
until twenty-ono d.i\n afler a notno in wilting of hia < hnigeabihly, 
accompanied hy a copy of the order of lemoval, and hy a atatemeut 
in writing, siguwl by tlmx' guardmiiK.of the gioiiiuL of MMiiova), luw 
been Rent b> poat or olhenMne b\ tlie lemoving mnon to tba union 
to which lemovul h diii'cted The guaKlians of tho latter union 
maj, howiver, agieo to reemve the pauper under the order hetore 
the e\piiatu»n of the tvstuity-one days If within tlio twontj-one 
(lavs notiee of appeal against the i emoval oidei isgiion, tho lemov'al 
lannot ho iiiiulo until aft(M the time for piostuntnig the appeal ha« 
(Apiioil, 01 unlil after the final detemiinalion of mich appeal ((/) Jf 
dejiohilions lia\ohot n ijiphed foi, thepooi peraon eiimiotboiemoved 
under the oidei until the expiration of the fmtherjM'iiod of fointeen 
davb allowed foi notice of appeal (d 

1274 Th(* union to which a poor person whose setthanout was in 
qu tion 1') admitted oi liiully adjudgisl to bdongiHduugcmblewith 
and liable to pay the cost and (\2>eMso of Ibo lelief and main- 
t( nance of '*udi pool pci son but no lelief given undm a snspeiided 
order if) is ncovi r.ihle unlos« notice of that older lias Ikj< ii given 
within Un (li}S ut the making thcoeof to the union to whuh it is 
diiectod ((/) 

1275 Notices and other docimirnits re<pnted to la* given by 

guaulmns in connection witli leniovul orders will lai sulhciently 
iiiitlientHabd if sigm d bv tluMi deik in their name, and will be duly 
b( ived if handed to tho cleik of tho other utium, oi left at hiH ofhee, 
01 s( nt by post to him at his (jflice (h I • 


(fc) s, t Poor Law Am< udm* ut Ae t 1H‘U (4 iV 0 u 4, ( 76), s« 711, 81 , 
Poor Law Procediin Art, 1848 {11 & 12 Viit <* Jl), 'S 10, iicetht text, 
infro For foiiii of suApetihioii onlir, s<f \i(‘hbol<i, I'ooi Law, 15th ed , 
p 674 

(c) Poor (StUleruent and Ibmoxal) -Vd, 180') (49 Oeo 3, r 124), « 2, 
Bee E V ilnhahUmti) (1870), 12 44 H 206 E V AIhwwL 

{fnfcoftOanf') (1821), 5 H &Ald 184. A» m appeals goiiuiillv, «e«< p 6U2, 


^id) Poor Law \mrndnuut Art, 18J4 (4 A, 5 Will 4, r 76), a 79, aa 
aiuouded byl'oor Law PriKcdurc Ad, 1848 (11 A. 12 V'lct ( 11), as 1» 2, 
aud see i5ia, s ** , 

(e) Poor Law Procedure Art, 1848 (11 & 12 Virt i 11), s 9 For form 
of notu^ of chargoability and grouiftls of ronioval, (»o(* Arrhbold, Poor i^uw, 
loth ed , p 685 
if) See p 598, ante 

(«) Poor Law Amendment Art, 1834 (4&5 Will 4, c 76), s 84 For 
the rerovery of exiwnses in the case of a pauper lunatic, we ntlo 
Lukatics avp Pbrsovs ov Unsound Mind, VoI. XIX, pp 488 «fjirv, 
and JS V Uaiherion (Lord), Et parte Orm$k^k, Unum, [1912J 1 K. B 616, 


C A p 

Ik) Uawm Chargeabihty Act. 1865 (28 & 29 Vict c 79), a 4 . and bob Poor 

Law Amendment Aet, in’ll (14 At 15 Vujf e lOo), a lu. 


m 

toot 4 

Jtotoiiil 

vwnflni* 


NoUw of 
(liai^eaUlity, 


Oost of 
umiulenuni e 


' ihenth a 

iKill Mtd 
Mcrviu of 
uolu «>•!. 



m 


Toon Law. 


Bxet i 
BemoTOl 
Orders 

1o whom 
fiauper to be 
delivered 


Deeerting 

pAupar 


Refusal to 

reuivo 

pauiicr 


Unlawful 

removal 


Sc^-Seci %-^the Btmoval. 

(i ) In England 

hm. A pauper vho haw been ordered to be removed mAy be 
delivered to the luafatei or to any officer of the workhouse of the 
union or parieh in which hiH settlement has been adjudicated (t). 
Pet sons may be employed to conduct the pauper to his destiua* 
tion (4), and the Lot al (xoveniment Board may by order prescribe 
the extent to which guardians may pay the expenses of removing 
paupers from one place to anothei in England and charge the 
expenses to the common fund of the union, or other like fund under 
their control (0 

1277 A pel 4011 employed to execute a lemoval wan ant who 
wilfully deseits any person therein mentioned, before he or she has 
been conveyed to the place of destumtion, is guilty of a misde- 
uieauoui and punishable with a fine not exceeding JL'IO, and 
in default of payment imprisonment for not exceeding thioe 
months {in) 

1278 A woikhouse master who refuses to receive the person 
named in a warrant of removal is subject to a penalty of A'lO 
for each case of refusal In England, the ponaltv may ho recoveied 
by the pel son ajipljing for the wairaiit, by action in any countv 
couit 01 othei couit of competent jurisdiction in the place whcio the 
miisti ‘1 iH losidcnt at the Imio the action is brought (a) A man¬ 
damus does not he to compel guaidians or officers to receive a 
removed paujiei {o) 

1279 An oflicei of a paiish or union (p) who unlawfully lomoves 
a pool iieiBoii, 01 piocuros it to be done, or impiopoily induces a 
poor peisou to depait fioui the paush, in consequence whereof such 
poor poison becomes chaigeable to some othei parish, may, on 
summary conv iitiou {q), be lined anj sum not less than 40a uiid not 
exceeding io 


(t) Vooi Itemoiol Ait, 1S46 (D A 10 Viot c, 66), 8 7 , Union Cbargeabiiity 
Act, 1866 (28 & 29 \ i»t c 79), h 2 As to demand for costs of maintenance, 
8e«> Poor Law Amendment Act, 1851 (14 & 15 Vict c 105), s 13 
(A) See Poor Belief Act, 1814 (64 (5eo 3, c 170), s 10. 

(!) Paupers Conveyance (Expenses) Act, 1870 (33 A 34 Vict o 48), s 1, 
see Paupers’ Conveyance (Expenses) Order, 7th February, 1898 (Stat. 
B A 0 Kev, Vol X ,Pool, England, p 231), which is expret»ly preserved 
by the Belief Begulation Order, 1911 

(m) Poor Bemoval Act, 1863 (26 A 27 Vict o 89), s 4 

(n) Poor Bemoval Act, 1862 (25 A 26 ^'lct c 113), s 5. See also 
Poor Bahaf Act, 1691 (3 WilL A Mar c. 11), s 9, which imposed a penalty 
of i5 apon ehurohwardeus or overaters refusing to receive a removed 
IMiaiier 

(o) Ex varU Vownton Otufgeert (1858), 8 E A B 866 

(f») luolttdmg an oversei'r (Poor Law Amendment Act, 1851 (14 A 15 
105), 8 11) 

if) ¥W venue, see tW 

' (r) Law Bemoval Act,-* 1846 (9 A 10 Vict c 66), a. 8. Tbs penalty 
M apfjsM fa Aid of the poor rate of the parish to which the poor peivmi 
.beoame ohaigeable in oonseqoenee of the improper actim of the officer 
(Pour Law Awendment Act, 1851 (li A 15 Vict e 105), a. 11). 
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1280. A removed peoper who retaras n^d bwames ehergeable to flBWf. s 
the unmu from which he was removed within the period of tw^tw OmVMPMI 
months from such removal, without the consent of Uie goardipns ISST 
who procured hie removal, may be dealt with as an idle and die- « , , 

orderly person («), 

(n ) (htf of Eugfand. naaoT« 

1281 If auj person born m Scotland or Ii eland, or in the Isle 

of Mon, Scilly Isles, Jersey, or Guernsey («). who has not acquired a remOTui n«r 
settlement m England, lieeomes chargeable in England, by reason ordered, 
of relief given to himself or herstdf, or to his wife, oi to any legiti¬ 
mate or bastaid child, such person, Ins wife, and any child so 
chargeable, nnn be removed to the wmntry or island of birth by an 
ordei of justices(w) The removal will be at the exjienKe of the 
union or parish obtaining the order (a), though in ceitnin chhos 
recoupment may be had from the county rote oi l)oiough fund (A) 

A person who has lesided coiitinuouslv for live years in England 
cannot he removed to Ireland (p),and no person can be held to have 
acquired a settlement in any parish in Scotland by residence thciein 
for less than throe yeais (d). 

1282 A guardian, relieving officer, or oveiseoi may take and nowonW 
convey before a court of petty sessions, without summons oi warrant, obtaimni 
any poor peison who has become chargeable, and who he has icason 

to behove is liable to bo removed fiom England, and the court may 
proceed to deleimine the mattoi (r) 


1283 A warrant foi i emoval from England to Ii eland or Scotland u,„,oTni to 
can only l>e gianUsd by a court of i>ettv sessions, stipcndiniy oi in-i-mior 
metiopohtan polue magistrate sitting in touit( i), and the justices 
or magifttiiite must be satisfied by personal inspection or inquiry 
that evei y pei son w ho h projxised t ^ he i emoved by the w airant is m 
such a state of health as not to be liable to suller bodily oi inonfal 
injury by the removal Apple ation for the wan ant must beroado 

by the relieving officer oi other officer of thf‘ guardians ol the 
union Ol parish wht're the iKiison has become «' argoable, and the 
wan ant must contain the name and reputed age of every person to 


(*) Union Chargeabffity Act, 1865 (28 A 29 Vut c 79), a 7 , and sco 

p 607, post , ’ T , , T 

(() As to the dependency of the smaller t hannel Irtlands upon Jersey or 
GueroMiy, tee title Depemumus am> totoNiis, ^ol X.p 576 
(w) Poor Removal Act, 1845 <8 A 9 Vict c 117), *2 At to the nght of 
an Inah board of guaidians to object to a removal order, tee Poor Removal 
Act, 1863 (26 & 27 Vict c «9), t 7 As to the removal to England of 
Englith-born persons Itecomitig chargeable in iScotlaud, see Poor Law (Scot* 
land) Act, 1845 (8 A 9 Vict c 8J9, and 1‘oor Law (Scotland) Act, 1898 
(61 A 62 Vict e 21) 

(a) Poor Removal Act, 1845 (8 A 9 Vat e 117), a. 2 
4 fr) See dnd , a. 6 

c) Poor Renwival Act, 1900 (63 A 64 Vict c 23), a 1. 

4) See Poor Law (Scotland) Act, 1898 (61 A 62 Vict c 21). « I 
«) Poi>r Removal A« t, J847 (10 A 11 Vwt e 33), el. The guatdian 
•te 80 haa all the powons of a constable {tbtd , h 3) 

(A Poor R«n»o\aJ Act, 1862 (26 A 26 Vict c ll3), • 1 , 

(No 2) Act, 1861 (24 A 25 Vict C 76), ■ I 
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1)6 remOYed ihereunder, ij^e name of the place in Scotland or Irdand 
where the court finds such person to have been born or to have last 
resided for the space of five years in the case of removal to Scot¬ 
land or for three years in the case of removal to Ireland, and 
a statement as to the examination as to the state of health The 
warrant must bo addressed to the party applying for it, and to the 
parochial board, or poor inspector, oi the guardians, as the case 
may be, of the union or parish to which leraoval is directed, and a 
copy of the warrant must be given, by and at the cost of the person 
applying for it, to tlio pei son oi the head of the family about to he 
removed thereundei (g) A copy must be sent by post by tlie 
guardians obtaining the warrant to the poor inspector, or the 
(leik of the guardians of the union to which removal is ordered, 
as the case may he, and also a copy of the depositions, if applied 
for within three months from the date of the wariant {h) 

1284 In the case of a native of Iieland who has been absent 
from that countiy for less than a 3 ear, he ina\ consent and may 
then he lemoved to some place othei than that as above dc'sciihed , 
and in anj case where the place of hntli 01 continued residence 
cannot he ascertained, lemoval may lie oidered to the most con¬ 
venient poit in Iteland or poit or parish in Scotland(j) 

1265 A woman or a child undei fourteen must not he leinoved 
as a deck passengei from England to Scotland 01 lieland between 
1st October and yjht Match (A) 


W ho nnr 
a[>pcHl 


SisSki I ipjicnJi 
( 1 ) To Qtim frr Si » tonn 

1286 A peison 01 pel sons aggiieied by tlic making of a romo\al 
oidei 01 oidei of settlement may appeal to the next piactuable 
goneial quarter sessions for the county, iiding, division, citv, or 
town from which the peison was lemoved 01 in winch he is 
adjuilgod to be settled(/) Ji\ peison aggiieved is meant oibhor the 

( 9 ) Poor Removal (No 2) \ct, 1801 (2t& 2>\i(t r 7(>) 1,2, Poor 

Removal \(t, 1882 (2o 2b \ k ( c II 1), hs 1 , 2 
(A) Poor Removal (No 2) Acl, iHbl (24 \ 2.)\irt c 7G), 8 3, Poor 
KemovnIAd 18(12 (27 A, 2b Vk t 1 113), s t 
( 1 ) Poor Ktiuioval (No 2 ) \t 1 , 18HI (24 A 27 Viet 0 761 , a 2, Poor 
Removal Act, lSb2 (27 A, 26 Vut t 113), s 2 
(A) Poor Remov U (No 2) \<‘t, 1861 (2t vS, 2 > Vi<» e 76), a 6 , Poor 
Removal A< t, 1862 (25 A. 26 Vi< I < 11 t) a 7 It noltv not exceeding £5 
on Hummarv conviction The offeme is cieeimd to have been eoiiiinitUHl 
at the' port o{ landing (Poor Heinov nl Aid, 1861 ( 2 b A 27 \ ic t c 8 b), s 6 ) 
(1) poor Kidud \d, 16b2 (14 Car 2 c 12l ‘c 2 Poor Itcdic-f Act, 

16W1 (.1 Will A Mar e 111. « 8 »(»l (16%) K A b WjR .) e 30), « 6 , 

Poor IW i'loeednre Act JSI 8 (Iiv-A 12 \nt e 31). a 9 Apwals 
Irom ordeis id ivmoval nii lud governed hy the pimsdnre laicl clown 
by the 'vnmmar} .Innsdn turn Acts i>'^uniiuarv Juiisdiction Act, 1848 
(11 A 12 Viot e 41), « 3,7, wee title Mvcus'ia \1 j-s, Ved \l\ , p 611 , 
and MM) V Ae/McMetKAi/e ./uctlice* (1889), 22 tj B I> 62.7) 111 a nlai’O 

not havittg ciuarter Hcsmcma, hut only general scisioiis, the appeal lie« In 
the general aesnoiH (A* r (./rOiat/Aia JcfclicM)# (182I). 4 B & Aid 291). 
and where tiiere are both qwaiter and general ecssiuna, aa m i«adon aucl 
MiddleaeT, the appe^ is to the quarter sessions {K v MtddlesBr JugtiCft 
4 Q B In quarter sessions boiunghs the recorder has 
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pauper (w) or the guardiaiiB of the um^p or pATiah to wfcioli 
removal has been ordered An mdividiial parishioner or rate* 
pajet cannot upiieai («*) 

• 

1287 Where a union extends into soxeral distinct junsdietionB, 
the apjieal is governed bj the juiihdit turn of the justices \xho made 
tin order (p) 

1288 The appeal must ho to the next praclicahlo i|uarter or 
peueial sesbions aftt'i sendee of the oi<lor for leinoval, which iiieana 
the next BesMonh the* date of xvhiih allows foi due ohseixancoof 
the reipinetneiits as to notice of appeal laid down hv statute or 
hv the practice of the paiticulai sosmouh to xvhich the appeal is to 
lie taken (<;) 


1289 Notue of appeal must ho given within t\Vfiit>-ono days 
aflei service of the notice of chaigeahilil> and of the statement of 
llie giouuds of removal (/), unless within such piuiod of twenty-one 
days a copy of the depositions has heen applied for, when a finthei 
p< nod of fourteen days after the sending of tlie copy is allowed («). 
The length of the notice of n])])eul xaiies fiom six to tw'euty-eight 
days accuuling U> the practice of the sessiorm to which the aptieal 
is taken (() liut ohjeclion on the giouiul of a slioiL notice may be 
waived (a) 


1290 If notice of appeal is given, llu* guardians of the appellant 
iiiiiou, then solicitoi, and authoused agents, must he given free 
access, at piopei limes, to the pool iieisoii touctined, fm the pur¬ 
pose of examining him as to Ins seltleincnt, and nuiv he peiuntted 
to lemove linn, at then expense foi the purpoBc ot examinution 
and for such time as may ho necessaiv {h) 


1291 The ap]»dlants must, cithoi vxitli the notice of appeal, or 
fouiteen chus .it least hefoio the last dav of the sessions at which 


< xolusivo jurisdiotioa to lie ir appc'als from u‘mov.il oidaru mado tho 
borough luHtioc H (Municipal Con*<’r.ctioiu# Act, 1H82 i* &. 46 Viet i fiO), 
s l(i5, id V ituffvlk JuiUef9 (1841), 2 Ci 11 85, h \/ HI Edmund'$, 
Hnlnhury {InhnbiLititti) (1841), 2 Cj B 72) 

(m) H V llartfuld {InluilnUinih) {IdM’I), ( mih 222 

(ft) Union ('hargeability Act, 1865 (2S &. 20 V'ut c 78), « J1 , Divided 
Pamhes and Poor Daw Ainc iidirx nt Act, 1876 (39 Ai 40 \ict c 61), s 2.5 

( 0 ) ]t V <'olb«cL (1840), 12 Ad & LI 161 

(n) heo Poor Law AincndirK iit Act, 1867 (30 & 11 \ict < 106), 27 , 

R V Hiaffor^htre Jaiilur$ (IHl2), L B 7 tj| B 288 

(q) For cases as to what ooustitutcs th< next priielwabk whsiohs, h«« 
R V (Surrey ,7iw/t«c*i (1813), 1 M S 47'». R v .S'urm/./uetifie (1846), 
3 Dow &L 343, R v Pelcrtorouyi «7twtoc« (1857), 7 V. &B 643, H v 
Weal Riding of Yorkahtre Jmtusta (18.58), E B & L 713 , R v Sktreoai 
(/uAaiitonie) (1869), 2 E &E 186,eld v Hvastr Junttua &8 

966, Ex Oh , E V Derbyahtre Juatieea (1871), 35 .T P 663 


(r) See p 699, onle 

(») Poor Law Procedure Act, 1848 (11 & 12 Vict c 31), a 9 , ace also 
Poor Rehef Act, 1722 (9 Geo 1, c 7), a 8 , , 

(t) See B V Suaaex Jtutteea, aupra, R v Derby (Rerorder) (1850), 20 

^(V3U^E^TFift«n6w(Iw&a6cta«ts)(l852),10 J P 683, E T HeHford- 
shir0 Ju$Uc03 (lS33)t 4 B Ad 661 

(t) Poor Law Amendment Act, 1834 (4 it 6 Will 4, c 76), e 80. 
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the ap{)eal is intended to be tried, send or deliver to the respondeatl 
ft ifvritten btateinent of the gtouuds of the appeal. Thie ib a 0on> 
ditton precedent in the bearing of the api>eal. At the bearing 
neltbei party can go into or give evidence of any other grounds of 
lemoval or of appeal than such as are set fuitli in the aforesaid 
order or statoiuont p) The statement may lx‘ sent by poBt(tf), 
It may object that the j)r()eeduie piesciihcd has not been followed, 
that the ordet of leiuoval oi notice of chaigeuhilily is bad, specif)> 
ing the defect (<), and it should traverse any statement in the 
ground of removal that is not admitted (/), and set up any matters 
on which the appellants intend to iely(</) 

A statement of fnvolous or vexatious giounds of removal or 
of appeal may cause the uiTending paity to be mulcted in 
costs (/<) 

1292 Objections of defect in form of the statement of grounds of 
removal oi of apjieal must not be allowed unless the court is of opinion 
that the alleged ground is so imjierfectlv or incoiioclly set forth as 
to Ije insuflicient to enable the paity receiving the same to inquiie 
into the subjec't of such statement, and to picpaie foi tiial, and even 
when the couit considers that an objection ought to prevail it may 
amend the defect, upon such teiins as to costs and po8ti»onemont 
of iiial as appeals just and leasoimblu {t) 8iuh amendment may 
evleud to the addition of an entiU'U new ground of appeal, and the 
docision of tlio coiiit thoieon is luial (/.) 

1293 An appeal may be abandoned m the sumo way as a removal 
01 del (/) On abandonment the lospondonls may apply to sossioni 
ioi tbeir costs {m) 


(«) Poor Law Aiiiciulmnit Ac(, 18'U (1 A » Will 4 c TO), 8 81 , Poor 
Liw Pioot'duro Ait, 1848 fU A/ 12 Vicl i .11 ), hh 1 , 2 
(d) Poor Law Auiondincnt Act, 1851 (14 & L’» \ict c 105), s 10 
(ci SmjV St Anne, WeHlmxnster (Irthiibitindii) 1 H B 241 

{/) V Uotlworthy (JnhabUnnfe) (1HJ7), 7 \d A-FI 492, K v St 
John, Margate (InhubttanU) (1841), 1 B 252, i? v Dedingham 
(/nAaf'itanto) (1841), 5 Q B 053 R v Latchford {InhuhiUintf) (1844), 0 
Q B 567 , R V Elleetitere {InhttbiUinU) (1849), 12 Q B 19 If a 
removal older in made on the ground that the poor person was born m tho 
parish to which lemoval is sought, tho onus of pioving that another 
settlement had been acqiured is upon the objecting parish {Heitdtngion 
Vnum Guardians v Ipswich Union Quardiam (1890), 25 Q B D 143, 
(' A ) If the adjudicated setileuient js not denied in the statement of 

f rounds of appeal, the respondents need not prove it (R v Uoehworihg 
Inhabitants)^ supra) 

(g) generally, as to grounds of appeal Archbold, Poor Law, 15th ed, 
pp 704—716 For form of notice and grounds of appeal, see «5«f, p 717. 
(A) Poor Law Prooedure Act, 1848 (11 A 12 Viet c 31). s 6 
(0 Ihtd.s 4 See also, os to aiiieudment. Quarter Sessions Appeal 
Act. 1731 (6 Goo 2, c 19) 

(i) R, V, Rugton oj the Eleten Towns (J^habitanU) (1861), I B A S 
634} JB V Llangenng (Inhabitants) (1863), 4 B AS 311; Chelienham 
UftiontSmrdtans V Bimia^Aoia Guardtiiiw (1874), 30 L T 702 
(t) Sue p. 568. mtle 

(«) Sfcat (.1606) 8 As 9 'Will 3, c 30, s 3; B T. Memtsomefyskire 
Justim (W). 33 J P 6, B V Leeds (Bmmfor) (1S6I), 3 E. A £, 
501 .K V Over {InhibitanU} (1840). 14 Q B 425 



I^ARt VII —RskOVAtiu tUS 

V 

ldd4. Tlie t^roceediDgs at the hearmg ol^the api) 4 il ate reguktad kasr a 
by the practice of the particular sessions, and by the grounds for the BHHM 
apiieal. The respondents have the light to liegiu, unless theuljole 
of the respondents’ case is admitted, oi deetnod to l»e admitted, by •neiliriiaw 
the giounds of aptieal, lu ahich case ilie appeliaiHs iiegin(N). 

The respondents ina\ call othei witnesses than those examined 
before the justices, and are not obliged to call those who were so 
examined (o). 

1295 The decision of the court upon the heai lug of an appeal Juti^oot, ' 
against an oider of removal, whether uikmj the sufliciency and 

effect of the statement of the giuuuds of leinoval and of appeal, 
and of the notice of chaigeibiliL>, and of the copy oi counterpart 
of the oulei of lenioval sent to the apjiellants oi upon any question 
of amendment, is hnal, and cannot bo re\lowed by rftiwHUi, 
mandamus oi otherwise ( p) In lespeet of other matters, judgment 
nmy l>e gnen subject to a case stated for the cunsideialion of the 
High Court upon a point of law ( 7 ) 

1296 If on api)eal quaiter sessions delerniines in favour of the iie|«riMont 
Appellant that the removal was not justified, they innv order the iHainwamiw 
a})pellant to be lepaid such a sum as has hoen leasomibly paid by 

tlie piinsh or place on whose behiilf the appeal was made in respect 
of the leliuf of the poor person in question, lielweeii the time of llie 
leniov aland the delerminalion of tlie appeal, and such sum will he 
recovciahlc in the same wuv us cost*! arc iecu\oiahle(/). 

1297 Thocomt muyoidei the losers to pav to the othei side iTgitnoJ 
such costs andchuiges ns the muit deims just and icahonahle(^l, 'ipl”*®! 
end ceitifv the niiiount theieof, which oil default may lie levied hv 
distiess and saletO B\ consent the costs mav be taxed out of 
sessions [a) 

( 11 ) !hi Sjtfittil Cti$<’ 

1298 The parties to an appeal agiinst a leinoval oidei have <•(»» 
the same powei of agieeing that, b\ eider of a judge of the*lligh 

Court, the facts should be btaled in the fopu d a sjiccial case for 

(fl) See R V Ctiinauttn JuHtues (18-0). 4 B iV. \1(1 8fi, 7/ ^ //erA* 
leoilhy {hihiihiliintx) (IH'17), 7 \d & Cl 402 

( 0 ) See it V Yelverioft {iHliabitiints) (1811), fi Q B 801 , i? v iber 
gavennif Vnum (1880), 6 Q B D 31, and. ,18 to proicdure ami mideme 

f enerally, see title Macustrates, Vol XiX , pp 640, 0*7, and Archbold, 

'eor Law, 15th ed, pp 710—762 

(p) Poor Law Procedure Aot, 1848 (II & 12 \ict c 31), s 7 Ihcre 
cannot be a case stated on any of the matteis int Imled thul {R v Ruylon 
of tho EUeen Town* \hihf*bitiinU) (1861). 1 B &• S ,734) 

(a) For the procedure etc as to stating a cosi, sec title Magistrates, 

Vol XIX,pp 604 else? • 

(r) Poor Rehef Act, 1722 (9 Oeo 1, c 7), s 9 

(«) The conrt must use their discretion in each ease and consider the cues 
tion in relation to the particular case (B v Olamorgmthtre Justuses (1850), 

4NewSeu Cts 110, B v Menouei^htre Justicse 6 Q B 163) 

(« Stat (1696) 8 & 9 Will 3, c 30, s 3 , Poor Law Amendment Act, 

1S34 (4 & 6 Will 4, e 76), s 82 See as to the recovery of costs so 

J8Md{l«60), 9 C B (nr 8)301, Midland BaM C 0 V. 

Sdmoaton Vnton, 1895] A C 485. 
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the opinion of f^ie Tlig^ Court, as they have lu reepeet of other 
decisions of ftelty rfeseions (h). 

• (ill ) ArhtfrnitDn 

1299 The pill ties to ati appeal may agree that the mattei in 
diiTereiuc shall h(> referred U) aibitration, and to that end may 
apply to a judgi of the High Couit or to quarter sessions for an 
ordei of refoienci (<) 

1300 The gnai(halts of any t\to unions oi panshes, or the 
guardians of a union and tlieguuidtanH of a paiish, ot tiie guardians 
of aunion oi painli and tliooveihoeisofanypaiisli.or the overseeis 
of any two paiishes, between whom any question alTecting the 
settlement, rtmoval, oi chargeahility of anv jxtoi person shall arise, 
may, if they think lit so to do, by agieenient in writing executed in 
respoc’t of any guaidinns hy sealing with tin a common seal, and in 
respect of ovoisoeis by the signatiues of a majoutvof them, submit 
stiih question to the Loial (lovernment Jloaid foi its decision, and 
the Boaid may, if it sees ht, enleitaui snili question, and by 
an order undoi its seal deteiiiune tiie s.ime E\ei\ sucii order is, 
in ail couits and foi all puipuses as to the question therein 
detenuinodtd), linal and conclasive between the paities sub* 
milliug such question 


Part VIII.--Vagrancy. 

Sill 1 —]ii (fi n* lal 

1301 The term “ lagiant” is an elastic one, and, as oidiuaiily 
used,,no jirecise meaning lan he attached to it, though it maybe 
legaldeil for most pm poses as hemg synonymous with \ngabond or 
loilorei (') So fai as pool law purposes are primarily concerned, 
the designation “ \ttgiant ” is displaced hv the e\pie*>t>ion "casual ”* 
01 ‘‘casual paupei,” .nid elalioiate provi*>ion is made foi the lehef 
and incidental coutiul of destitute wayfarers(/) These latter, 
however, foim hut a small portion of the offenders aimed at by 
what are known as the \agiaucy Laws, which are now based upon 

(fc) StMi Quarter Sessions Ail, 1849 (12 A. 13 \M*t c 4fi), n II, title 
MAUisTtLArES, Vol XIX , p 683 

(e) Quarter Sessions Act, 1849 (12 A U \ict o 46), ss 13, 14, and 
see title^AGISTKATBS, Vol XIX , p 049 

(d) Poor Law Auiendmont Act, 1851 (14 A 15 Vict c 105), s 12 The 
Looal (Government Board will only decide questions of law, not of fact, on 
suck « submission 

(f) ^laekstone.wntiag of vagrants (4 B1 Com 170),caUs them idle persona 
and ingsboDda, and says that ancient statutes described them as bemg 
** sOioii a# wake on the night and sleep on the day, and baunt customabla 
taverns and idekoosea, and routs about, and no man wot from whence 
they oeme, JK» whither they go ” 

(/) See ^ W7, vnit 



Part Vni -^VAOBARr^ 

' I' 

tbe Vagrancy Act, 1824 (t^), and i^ere onginaliy dtreotcd agaiiuit 8*ct.J 
such offenders, Mhether wayfarers or not, as irngW fall withm one Zft04iN»l. 
or other of three arlntiun clashes theiebj set up, namely, idle ajid 
disorderly persons, rogues and xagubnids and incorrigible rogues 
Later statutes have pioiided that persons commiiting certain 
offences shall lie deemed to come within one or otliei of these 
divisions, and sjp main offendeis who are m no oidinary sense of 
the word ^^grantb, have been brought undei the laws ielating to 
vagrancy, and the gieater uiirabei of the offences coming within 
the operation of those laws have little or no lelatton to the subject 
of poor relief, but are more pioiierly ducctcd towaids the prevention 
of crime, the presen ation of good ouloi, and the piomotion of 
social economy 


Skct 2 — Idlt and Ditoidnlif Vtihoiis 

1302 The following nio comprised under the desoiiiilion of miphtkI 
idle and disorderly persons — <ii-«mlpr!r 

(1) Every person who lx mg able wholly or m pait to inamtain 
himself or herself, oi his oi Iht family, by work or other means, 
wilfully lefusetj oi neglecU hO to do, by yvbub lefusal oi neglect fumiij. 
^ or slie or any of bm or bei fainih, whom he or she is 
legally bound to maintain, shall haye betomu ibargeable to 
any parihli, township, oi jilaee, oi to the common fund of any 
union (li) 


{g) 6 fieo 4, < SI 

(h) Vagrancy \c(, 1«24 ("i Uco 4, c S)), b ’J, as cxlondcd by Oie Poor 
Law Amendment Act, 1H4U (12 4r 1.1 Vict c 103), s ‘J >or linhiUtj to 
inuintain, m'o p 571, nnif < liaigialnlily niav la piovjd by a (citidcatA 
of the giiaidians of Ihe nmon (Poor Law Aiiondinenl Ail, 1844 (7 A 8 Vnt 
c 101), B 60), oi by other means In ordn that the in glee 1 oi icfiisal 
may be wilhil, some cvnhucc miiat be adduced of the dehuidant’i* moans 
or ability (HoaegooH v < am jut (1880), .5,1 J I' (112), bit! il i« not ricci»''ttrv 
to show that he h'ls a< tuaily n fused to wnik or is ,*»> jdl« iMuson, for an 
able bodied man, who ih cupahh of nmnlaiinng In'* unuiy hy woik and 
*<loes not do bo, nmy be eoiiyitl«<l as 'in idle and disonli rly pernon 
{CarptnUr v Slanhi/ (1H68) 3) T P 37) 3/f«» rea is iiniWMaiy lor a 

conviction (Moms \ kdmonds (1897), 77 L 1' 50) Kiit the fu< 1 tliat 
the defendant by his own iniMoiidiHt has pnthnniull info nuh a eondi- 
tion that he iH iiii.Me to woik dois not amount (o wilful iifiinal or 
neglect (St kaviout's I nton \ Btirhudgt, |1!hM)J 2 Q IJ 695 (dehntim 
treineiia), but «e eeiifru, li \ llopktv^. kr paitt St Sminur'a I'nion 
(1900), 64 J P ,582), nor d*Ma a nfusul 1 i work Biibjul to cinain lotidl 
lions which Itaye no idutioii to the work itBill (1‘oplnr tlvarditws v 
Jl/rtrfiw, 11965] 1 K B 728) ‘ Milking ’ i« a ufnhal lliiit may be deilt 

W'lth under tin aetlioii, «ee A U v Mtrthyr 'JydfU Union, (ItlOUJ 1 t'h 
516, (’ A holdieiw atnl niarimrt#io not within Ihw proviaioii (Army 
Act (44 A 45 A lit c 58). aa 115, 190, w» p 572, antr A liuabaiid 
cannot b« comioUd nruhi (he UHtioii for neglKtiiig to niaiiituiu bw wrib 
if she refused to live with him without justltication (Fhmnagan v Ituhop 
WeanMiOk Ovrtitemrg (IH57). 8 E A B 451), or w living in adiillery (F v 
Fltiitafi(l830). I B A Ad 227 , Vh%ttiv$ v South IMdtn Vnum tjuarthomt, 
119021 2 J R 112 , Oovier v HawmX (1796), 6 Term Rep (Will), or if he 
bond ■fido bebeve# she is dome ao ( Morris v kdnwndti (1897), 18 ( »»», 0 (' 
627), nnlaaa he has <oijd*niea or comiived at the tniseondint (HvAoii r. 
OloMop (1888). 2») (J B 1‘ 354, t A ) Ae to what atnoiint* to condona 
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(2) Any woman iiegler^mg to maintain her bastard child being 
able wholly or in part so to do, whereby such child becomes 
ch{irgeable(t), 

(8) Every poison refcornuig to or becoming chargeable to any 
parish, township, or place from which ho or she has been legally 
removed by oidur of justices, unless he or she produces a eertiheate 
of the churchwauleiis and overseers of some oth^ parish, town¬ 
ship or place, thiMeby acknowledging him or her to be settled 
there (L), 

(4) Every pauper lemoved undei an order obtained by the guar¬ 
dians of a union ivho returns within twelve months, and becomes 
chargeable to that union, without the guardian’s consent(f), 

(5) Any peisoii who when applying for lelief at any woikhouse, 
01 to any relieving oflicer oi oveiseer, has at the time in his 
possession and imdei his immediate control anj property of which 
on inquiry he does not make u correct and complete disclosure (»«), 

(0) Any pauper who wilfully gives a false name, or makes a 
false statement for the purpose of obtaining lehef (<i), 

(7) Any person who obUins relief by giving a false answer or 
making a false stiitcment (b ), 

(ft) Any peison who, for the puipose of obtaining relief from the 
lates raised for the relief of the poor for himself or any other 
person, wilfully gives a false name, or makes oi uses a false state¬ 
ment to the guardians ()f any union, oi any of their ofhceisfc), 

(0) Anv paupei who (i) absconds oi escHpes flora or leaves any 
casiuil vvatd bofoio lie is entitled to dischaige lumsolf theiefrom, 
or ( 11 ) refuses to leumve to any woikhouse or asylum, or (in) 
ahsionds, or escapes from, or leaves, any workhouse or abyluin 
during the period of detention , or (iv) lefuses or neglects, whilst an 


lion, floc litlo IIiiSBANO AVi> Wnc, Vol XVI, p 481) A husband w not 
liable under this Hootiun in lospoit of bis wife when she bc>oumo8 Lbart^c- 
able b> reason of lunacy 

{t) Poor Law Amcnduiont Act, 1844 (7 A 8 \k1 : c 101), n 0 Tor a 
R«'c<md ollonce she is punishable as a rogue and \ igiboud (ibid ), as Uh, 
which 8(M3 p fllO, pod The luhilny ot the inotiur only attaches while 
she iH unmarried or a widow, and while the child is under sixteen years 
oi age, or, if a gul, is munained and under that ago (Poor Law Amend 
inent Act, 1834 (4 A 5 Will, 4 c 76), s 71), and see title Bastardy, 
Vol II, p 440 

(JL) Vacancy Act, 1824 (> Goo 4, c 83), a 3 , Poor Law Amcndmeat 
Act, 1844 (7 & 8 Viet c lUl), s 55 This provision does not apply to a 
return to a different paruh though situate lu the same town, nor to a person 
coming back otherwise than iQ a state of vagraiiov (R v FiUonghyirndnib'- 
taabi) (1788), a Teiiu Bop 700, R v liarham (Inhabitnni*) (1828), 8 
B AC ^0; Mnnn v Daters (1810;^3 B A Aid 103) As to removal 
onlers, see p 500, ante 

(1) Union Ohargeabihty Avt. 1865 (28 A 20 Vict o. 79), s 7. 

tm) Poor Law Amendiiient Act, 1848 (11 A 12 Vict o 110), s 10 

((«) l^auper Inmates Discharge and Regulation Act, 1871 (34 A 35 Vmt, 
e 10^ a. 7 A second conviction makes the offender a rogue and vagabond 
(tfttkk) i aee p 610, pod 

\b) DtyidM Pandii s and Poor Law Amendment Act, 1876 (39 A 40 Viot, 
e. 61 ))»b 44- 

(c) Casual Pour Atl, 1832 (45 A 46 Vict c 36), s A 



Pm Vin “^Vaoraikht. 

lamatd of any easaal ward, workhouse, or aeylcUti, to do tiid 
or observe the regulationa preaciibetl (</); 

(10) Every person relieved xn a woikhoase who refuses »r 
neglects to perforin the prescribed task, or who destroys his elothes, 
or damages the property of the guardians (r); 

(11) Every person relieved out of a workhouse who refuses or 
wilfully neglectS|^ fierform the task of work, or \iho destroys or 
damages tools, materials, or other pioperty of the guaidians (/), 

(12) Every person viandenng abroad, or placing himself or her- 
self in any public place, street, highway, court, or passage, to lieg 
or gather alms, or causing or proemuig or encouraging any child or 
children so to do {g), 

(13 Eveiv i>etiy chapman or i>edlar wandering abroad, and 
trading without being duly licensed or otherwise authorised by 
law (/{), and 

(14) Every common piostitute wandeimg in a public stieet oi 
public highway, oi in am place of public losoit, and hehuviiig in 
a riotous oi indecent luaiinei (i) 

1303 Idle and disoiderly {icrsons are punishable upon summary 
conviction, if befoie a single justice or at an occasional cuuit house, 
with imprisonment with oi without hard labour for not exceeding 
fourteen days, or if before two justices in a petty sessional court, 
for not exceeding one calendar month (/.) A lino not exoeodiiig i,‘] 
01 £5, as the case mu) bo,' icioveiable by disticss, may lie imposed 


(r/) Pauper liiiuatea Dutliarge and llogiiialtuu Act, lrt71 (34 A 35 Viet 
e 108), B 7 Tbe muster ur porter of u workhouse, oi oilU'CT in charge of u 
(.usual ward, may take a disorderly pauper beton‘ a justice without summons 
or warrant and corl^ t y the offcucier upon conviction to gaol {%bid , h 8) 
As to the prescribed work, soo tJcneral tlider of Loial (Jovennnerit lloard, 
18th December, 1882, Poplat Qiundtans v Martin [1U05J 1 K B 728, A 
\ Badtleleif, Ex parte Moore (I90fl), 70 T P 340. and uh to iiiishehaiiuut, 
nee Mile fitui Guardians \ .Sm«, 11005] 2 K 13 200, Holland v Pcaivcl, 
11012J 1 K U 154 

{«) Poor Law Amendment Att, 1842 (5 A 0 Viet c f> ), s 6 , and tue 
p 013, post 

if) Poor Law Amendment Act, 1866 (20 A 30 Viet e 113), s 15 
Ig) Vagrancy Act, 1824 (5 tico 4, c 83), s 3 This provtnjoii is nim«‘d at 
habitualwggani. and does not touch persons eollef tiiig alms in an ord(*r)y 
manner un^r excepi lonal eircumstancia, e g , workin* n on stnki {Potnton 
V HsU (1884), 12 Q B D 306) A« to begging by children, see the (’liildten 
Act, 1008(8 Edw 7,c 67),bs 14, 68, 59, and title Ixvasis am> ‘ mioniN 


\ol XVII, p 163 ■ , . , 

Ih) Vagrancy Act. 1824 (5 Geo 4, c 83), s 3 As to jiedlars certillcaU>s, 
see the Pedlars Acts, 1871 and 1881 (34 A 35 Vict c 96. 44 A 45 Vitt 
e 45), and as to pedlans and hawken, generally, see title Makkeis am» 
Faxes, Vol XX , p 56 • 

(t) Vagrancy Act, 1824 (5 Geo 4, c 83), s 3 Merely to accost a man 
IS not behaving in a notous or indecent manner {R v Duke (104*9), 73 
J P. 88 (quarter seasiona case), but to take a man by the arm and walk 
with him against his wiU may be auob behaviour {Dmed v Denman (1901), 
65 J P 297 (North London Sessions) ), but see, «m*ra, jB v De Sutter (IdHtl), 
44 J P. 00 (Middlesex Sessions), see also Bonner r ImktngUm (1893), 

68 Ij T 61 

(A) Vagrancy Act, 1824 (5 Geo 4, e 83), a 3, Summary Jonsd^tioi 
Act. 1870 (42 A 43 Vitt c 49), s 20 




Si 





Beggan. 

]‘ul)art 

I'iudtitttUuii, 

I’unuilunuut. 


X 



610 


Ikwaa Law. 


Sbox $. of imprisonment, bat bard labour cannot be adjudged tor 

Idle and default in payment (f) 

lUiorderiy , The punishment of an absconding pauper (m) who ts sufFeruig 
Penont. jj-ouj an infectious disease may be suspended till he is ca:f 8 d(a). 
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SfcCT 8 —liogues and I aga, 

1304 The fulloiMug are comprised under the description rogues 
and vagabonds — 

( 1 ) Persons committina! any of the offences rendering them 
punishable as idle and disorderly persons (p), after having been 
pieviously convicted of any such offence(p), 

(‘ 2 ) Every jieison apprehended as an idle and disorderly 
person ( 7 ), and violently re'sisting any constable or other police 
officer so appiehending him 01 her, and being subsetiueutly 
convicted of the offence for which the apprehension took 
place (/), 

( 8 ) Any person running avva} («) and leaving his wife, or his or 
her legitimate child or children(f), chargeable (a), or wheieby she or 
they, or any of them, become chaigeable to au> paiish, township, 
or place, 01 to the common fund of any union (l>), 

(4) Any woman deserting her bastard child, whereby it becomes 
< bargeable, or convicted for a second time of neglecting to main¬ 
tain her bastaid child (<), 


il) Suumiaiy Junsdiction Act, 1879 (42 A 43 Vict c 49), s 4 
(f») hee pp 5()2, 608, urUe 

(n) Pauper Inmates Dus barge aud Kegulatioa Act, 1871 (34 A 35 Vict. 
e 108), s 7 

( 0 ) ^ee pp 007 et sf>q , antt 

(p) Vagrancy Act, 1824 (5 Oeo 4, 0 83), 8 4 As to second ofleucos by 
paupers, see also Pauper Inmates Discharge and Kegulation Act, 1871 
(34 A 35 Vict c 108), s 7 
iq) SiH) pp 607 et »fq ank 
(r) Vagrancy Act, 1824 (5 Deo 4, c 83), s 4 

(») T o < onstitute a * running away” there must bo an abseondmg or 
eunoeuluient or ubaenting by going some distance away and for some con- 
sideiable time, see ( avihndg« inion Guardian* v Parr (1801), 25 J P 
518, /ici Erle, C J It is a <|ue8tiQn of fact for the lustices whether the 
acta alleged amount to a running away iPaUm v Buckland (1911), 105 
L T 197) 

(t) E V Maude (1842), 2 Dowl (n a ) 58 As to prcRumption. of 
legitimaC'y, see title Bastardy, Vol II, y 427 

(o) Heath V Hmpe (1850), 1 H A N 478 , and see Hrnnuter v SuUimn 
(1904), 91 h T 380 

(5) Act, 1824 (5 Geso 4, c 83), s 4 , Poor Law Amendment 

Act, lwl9 (12 A 13 Vict c 103), e /I A mamed woman, deemted by her 
husband# and without separate property, cannot be convicted under thes*' 
•eotioM (P«Ur$ V ('one (1877), 2 Q B D 131) If "when a man 
leaves his wu« slie has sufficient means of hvelihooa, he cannot be eon- 
''vichsd without proof of knowledge of the ehareeabiUty VSwetwm ▼ 
SpttmU (1863), 3 B. A S 329). Bomiers and mannea aire not i^hinlhis 
(Army Act (44 & 45 Vjct c 65), as 145# IMf iMl see p. 5T2, 

Mite). 

(t) ^MTlUw AmendmentAet, 1844(7 A8Vict e 101),a 6. mob. 606, 
^ ante, am alio title BASiAimir# Vol 11 # p 440. Ftooeediogi was$ h« 



Pabt VHI.-ttVaobakoy, 

(5) Any person going nboat as a gatheser m edileetor of alms* 

or endeavoaring «o procure charitable contribniions of any natore 
or kind, under any false or fraudulent pretence (d); « 

(6) Any person wandering abroad and endeavouring by the 
exposure of wounds or deformities to obtain or gather almsfd); 

(7) Any person wandering abrcwi and lodging in any barn on 
onthouse, or in any deserted or unm^cupied building, or in the open 
air, or under a tent, or in any cart or waggon, not having any 
\isib!e means of subsistence, and not giving a good account of 
himself or herself (d ), 

(8) Any person wilfuUv exposing to view in any street, road, 
or highway, or public place, or in the window or other jwirt of any 
shop, or other building, situate in any stieet, road, highivay, or 
public place, any obscene punt, pictuie, or other indecent 
exhibitions {e ); 

(9) Any person wilfulh. openly, leudlv, and obscenelv exposing 
his person in anj street, road, or pnlilie highwav, or m view 
thereof, or in any place of public lesoit with intent to insult anx 
female (/), 

(10) Any male person who knowingly lives wholly or m part on 
the earnings of prostitution, or who in any public place persistently 
solicits or iini>ortunes for immoral purposes (<;), 


rommeDcod at anv time within two x^oars from the time when thn offondor 
absconds (AdWey V Btoier (1909), 101 L T 682, but sec JHffve v YmMt 
(1862), 1 H & C! 435, whore it was held that tune did nut bngfn to nut 
until the date of charfmability), by anv relies mg ofhiwr, on an informa¬ 
tion stating that reli» has been applied tor on behalf of the wife or 
child, and that he is uiformed and belicies that the husband or parent 
has left the wife or child and gone awav (Divided Parishes and Poor Law 
Amendment Act, 1876 (39 & 40 Virt o 61),s 19) It is not neoessa^ for 
the informing officer to obtain the sanction of the guardians (R 
Mirekouse {m3), 11 W R 316) • 

(d) Vagrancy Act, 1824 (5 (j-eo 4, c 83), s 4 

(c) Ibid , Vagrancy Act, 1838(1 A 2 Vict < 38), s ' sec also title 
CmaiiNai. Law ano pROCEniotK. Vol IX , pp 537, 538, 539, Indecent 
Advertisements Art, 1889 (.>2 A 53 Viot (18) It has been hold at 
qnarter sessions that writing obs( cne words on a gate in a public highwav 
IS not within the above provnuon {Thoma» v Bradbury (1883), 47 J P 


505) 

(f) Vagrancy Act, 1824 (5 Goo 4, c 83), s 4, see also title Crtmieal 
Law Asp Pboctbpore, Vol IX , p 637 

<p) Vagrancy Act, 1898 (61 A 62 Vict c 39), s I (1) If it is made to 
a^^ to a court of summary jurisdiction by information on oath that 
Onre is reason to anspect that any house or any part of a house is used 
by a femide for purposes of prostitution, and that uiy male person residing 
in or firaqaentine the house is lirang wholly or in part on the emungs of 
the prostitute, ^ court may issue a warrant authonsing any (unstable 
to enter and search the house and to arrest that mate person {tJnd , 
a 1 (2)). A man proved to be living with or to bo halutuaily in the com¬ 
pany’ll a proatitate, and to have no visible meana of •nbsistence, will be 
mioinfid to be knowingly hving on the eaminga ot prostitiution. unl(^ he 
, 1 ^ eatssfy the oomt to the eontrary (stuf ,s 1 (3)) tlie wife of a person 
ohaned with hving on the eamioga of her proatitotion is not a competmt 
witiieis against her husband (Dwwfcir of PoHut PTO»eeuttm» v ^fody 
(1912), 7® d P I4Lt’ r A ) 
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(11) Any person pretending or professing to tell fortunes, or using 
any subtle ciaft, means, or device (/t), by palmistry or otherwise, to 
deceive and impose (t), 

(12) Every poison found in or upon any dwelling-hoose, ware¬ 
house, coach-house, stable, or outhouse, or m any inclosed yard, 
garden, or area for any unlawful puipoBe(/i), 

(18) Every snsfiectod person or roputed thief frequenting or 
loitenng about or m any river, canal, oi navigable stieam, do^ or 
basin, or any qiiav, wharf, or warehouse near or adjoining thereto, 
or any street, higbwav, or avenue leading thereto, or an> place of 
public resort, or any avenue leading tliereto, or anv street or any 
highway, or any pl.ice adjacent to a street or highway, with intent 
to aimrait a felony (/), 

(11) Every peison having in his oi her custody oi possession 
any picklock, kej, now, jack, bit, or other implement, with intent 
feloniouslv to break into any dwelling-house, warehouse, coach¬ 
house, stable, or outbuilding(/«); 


(ft) It has been held that the “device” must be fjugdem yenms with 
palmistry, and that the word docs not include a conjuring trick (seei/oAtMoti 

V Fennf>r (1869), 3J J P 740), but compare lases cited tnfra, and see 
Jl V Ward (1900), 04 .T P 776 (Oential ('nminal Court) 

(») Vagrancy Aet, 1824 (5 (leo 4, c 83), 8 4 As to foitnne telling as a 
misdemeanour, 80 © title CiiiMiNAL Law and PROCEnrnt, Vol IX, p 692 
It IS not neoosgary to prove that the defendant had actually told the 
toitune of an individual, the offence is the offering to do so {Penny v 
Jlannon (1887), 18 Q B I) 478 (adveitisemcnt offenng to cast nativities 
or tell fortunes by means of astrology)) Spintuali'«ts and others who 
jirofc'ss to commune with the dead maj be pioceedcd against under this 
sec tion, by virtue of the* words ‘ or othc'Twise ” (Jlfon<& \ UiUon (1877), 
2 J,\ 1) 268, J{ V Jusftm (1877), 2 Q B 1) 616, £ v 

Aiifiiust/r, Kr pario Jontr, [1809] 1 Q B S46) 

(k) Vagrincv Act. 1824 (5 (too 4, c 81), s 4 It is. perhaps, doubtful 
wbethel the unlawful puipose iicmmI be a fc loiiious purpose (s<*e Keiktn 

V Jenkine (1863), 9 ('ox, (’ (' 311) but tlmrc must be a purpose to 
commit an oflenee punishable^ as a ciime, and not a more offence against 

c q, moiahty (ilnvcs v Sieohennon (1860), 3 L T 296) It is not 
nwessarv that the arrest should be macle upon the premises (.Voran 

V Jones (1911) 27 T L fi 421) 

(/) ^ agranty Ac t, 1824 (5 t.eo 4, e 83), s 4 Penal Servitude Aet, 1891 
(54 Ar 55 \'iet e 69), s 7 In order to prove intent it is not necessary to 
show that the accused was gmlty of any particular act or acts tending to 
show his purpose or intent. ho may he convicted if, from the cucumstances 
of the ease and from his known enaraeter, the court is of opinion that be 
w ns intendiug to commit a felony (Prevention of Cntoes Act, 1871 (34 A 35 
Viet c' 112), s 15, and see £ v PaitW 11911), 76 J P 432, ( r A , and 
title (^RiMmAL Law akt> PROCtPiTRi,, \ol IX , p 383) A public high¬ 
way 18 not necessarily a place of public resort, it must be shown that 
it that It leads to or is adjanent to, one of the other designated 
pl^es (Ife Ttmton (1870), L R 6 hxch 257, following £« Jtme* (1862), 
7 Kxch 586 and not following Jt v lirown (1862), 17 Q B 833) The 
platform of a railway station is a place of public resort (Be Daru (1857), 
? * ****** *y*"? **■ * ^*“*y Taylor (18M), 21 

" j * " pnvate house m whicm a sale by pubho anetion Mgmng 

2**^**t,.“*^ ^*****' being, a place of pnbbc resort (^etpc^ v Tflylor (1859^ 

7 0. B (K 5) 160) ^ ' '• 

(»f) Vagrancy Act 1824 (5 Geo 4, c 83), s 4 In addition to fine or 
impnsAQitiient (sw p 613, poet), the implements will be forfeitei} 



PaET vni.—VAGRAKCy 

(15) Ewry person being armed with ajay gnn, pistol, hanger, 

cutlass, bludgeon, or other offensive weapon, or having upon BeggaifAd 
him or her any instrument, with intent to commit any teloniQus VaglSbMdl^ 
act(«), — 

(16) Every paupoi who wilfulh destroys or injures his own Dumufreljy 

clothes or damages any of the projiertv of the guardians lo), paupar 


1305 Every peison placing oi betting by way of gaming or UMBWingia 
wageimg m any stieet, load, highwav, oi other open and public 
place, or m any open place to a Inch the public have or aie per¬ 
mitted to have access, at or vifch any table or instrument of gaming, 
or any coin, card, token, oi othoi aiticle used as an instrument 
01 means of such wagenng oi gaming, at any game or pretended 
game of chance, is punibhable as a rogue and vagabond, or by 
fane (;>) 

Undei the Lotteries Acts, persons coniicted of selling tickets m 
a lottery aie to be deemed to be logues and vagabonds ( 7 ) 


1306 Anv poison uiitiiily confessing himself a desoitei 01 to he R Amrn 
improperly absent fiom one of liis Majesty's ships, or making a 
false statement on enlistment 111 the naxal scivice, vitl be deemed 
to be a loguo and vagabond within the meuniug of the Vagrancy 
Act, 1824 (/), 'iiid may be pmuslied accordingly (*) 


1307 Ceitain offenders against the pioxisiotn rogulnlaig alien Alfcrm 
iminigi.ition aio deemed to lio logucs and vagabonds (t) 

1308 A loguc aiiil vagabond inav.on conviction of the offence I'unmhinrni, 
before one justice or befiiro justices silling m an orcasioiial court¬ 
house, be lined not exceeding 2 U*» 01 sentenced to not more than 
fouitoi'ii days’ imjuisonnientoi if convicted bcfoie two jubtices 


(Vagrancy Act 1824 CilffO 4. c 8J). h 4) As to poKSOBSion by niglit, 
BOe tltlft i RlMlSAt LvAV AVI* PlUK 1 OI KF, Vol IX^ , p *17.1 

(a) Vagramy Act, 1821 (5 (•eo 4, c 8’)). h 4 J». oldition to flue or 

imprisonment (see the t< \t, tnjm), tho weapons will be iorfeiieil (Vugraney 
\ct, 1824 (*» Geo 4, c 81) s 4) As to going armed, title ( kiminai 
Law AM'PROijULRF, Vol I\ , p 468 

(o) Pauper Inmates Discharge and Kegulaiiou tit, 1871 (31 A 33 Vitf 

c 108), s 7 > 

(p) Vagrant Act Amendment Act, 1873 (30 Sc 37 Vict e 38), s 3 , we 
title Gamiso ani> Wagerim., Vol XY, p 291 A Imckiiey carnage 
standing in a street has been held to be a piibbc place (R v WfUer (1894), 
68 J P 286) 

(ff) See titleOAMiNo avoWagbring,V ol XV , p 302, and ibtd , note {«), 
for me special punishment A iimi(pd liability company cannot be con¬ 
victed nndcr the Leittenos Acts as a rogue and vagabond {Havle v Hult&n 
lE)d! Vo, Lid,] HH)9J 2 K B 93) 

(r) 5 Geo 4. c 83 

Naval Deaertcni Aet, 1847 (10 & 11 Vict c 62), s 10; Naval Knlisf- 
menf Act, 1863 (16 6e 17 Vict o 69), s 16 The last-mentioned section 
does not apply to a person desiring to enter the Itoyat Naval Ki'serra 
f Wnthorpf \ roirfei^, I K B 286), see ljth> Botai Komis 

(t> See title Amins Vol I p 328 * 

(a) Snmntary Jurisdiction Aet, 1870 (42 A 43 V let e 49), « *0 
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in % petty BCBsiono) cQurfc* be imprisoned, with or without herd 
Iftboar, for not more than thiee months, or be fined not exceeding 
i^h with impnsonment without hard labour in default of 
diBtre&B (tc). 


Sect 4—Jnuntvjihle liogun. 

1309 The following may be dealt with as incorrigible rogues;— 

(1) Every poison committing any offence which shall subject 

him or her to bo dealt with as a rogue and vagabond («), such 
person having been at some former time adjudged so to be and 
duly convicted thciooffvL 

(’2) Every peison apprehended as a rogue and \agabond, and 
iiolently resisting any constable or othei police officer so appre¬ 
hending him or her, and who is subsequently convicted of the 
offence for which he or she was so appiebended (a), 

C8) Eveiy person breaking or escaping out of anv place of legal 
conlineraont lieforo the expiiation of the teim for which he or she 
has been committed or ordtii'd to be conlinod by virtue of the 
\ngiancy Act, 1821 (h) 

1310 Any person convicted by a justice or justices of an offence 
which constitutes him or her an incorrigible rogue must be com¬ 
mitted to prison, with oi without bard labour, until the nextgeneial 
or quarter sessions of the jxiaco (t ) At such sessions the court 
may examine into the circumstances of the case, and niav order 
that the offender be fuither imprisoned with haid labour for not 
exceeding one jeai fioni the date of the older, and, fuither, that the 
offender, if a male, be whipped at such time dining bis imprison¬ 
ment, and nt such place, as, according to the natuie of the offence, 
the court deems to he expedient (dh In such cases as begging the 
niaxiriium senlence should not be imposed in the absence of 
aggravating ciicurastances (r) An appeal against the sentence 
imjiosod by qnniter sessions lies to the Court of Criminal 
Appeal (/) 


(»•) Vagrancy Act, 1824 (6 Geo 4, c 831, s 4 

(w) For scale of nnpiisonment in default of payment, see the Summary 
.Turmdietion Act, 1879 (42 &. 43 Viot c 49), bs 5, 47, and title 
MAOisiaATJss, Vol XIX, p 604 
{j() See p 610, ante 

(y) Vagrancy Act, 1824 (C Geo 4, c S3), s 5 1 here muMt be evidence 

Ibat the offender ha« bi*en pr»>vu>usly ronvi* ted as a rogue and vagabond 
be^nvbe can be convicted an an iticorrigiblo rogue uimcr this ptovuuou 
(/? \,Johnm», [19091 1 K B 4J9, OCA) 

(a) Vagrancy Act, 1824 (f* Geo 4, c 83), » 6 

(I*) 5 0vo 4, c 88,8 6, ece aiao title C’biminai. Law aho Pbocedure. 
Vnl IX, p f»08 

Vagrancr Act, 1824 (5 Geo. 4, o. 83), s. 6, Summary Juiisdietaon 
A«t, 4.^79 <42 & 43 Vict e 49). a 4 
(it) Vajpraney Act, 1824J& Geo 4. c 83), a 10 
(4) tw <?««*?«•{ 1910), *76 J r 126, C C A ; and a«e i; T. Bdtpordf 
(1908), 73 d. F 286. C G A 
(/) M [1909J 1 E 8 439, C C A. 

iu 8\> 



Part VIIl.»-VAGRAUot. 


Seci. 6 '^Practttm. dmt, b 

131t Any person may oppieheud without warrant anyone foetid 
offending (y) against the Vagrancy Act, 1834(4), and may convey Arwt, 
him t«fore a justice or justices, or driver him to a peace 
officer (*) for that purpose (4), A constable refusing to take him 
into custodv, and any person hindering a constable in the execution 
of the Act (/), may he hned a sum not exceeding £5 (w) 

1312 On a charge of neglecting to maintain or deseituig wife or wuu<!awA 
family, the wife or husband of the person chaiged is a competent 

and comjiellable witness (n) 

1313 Any money found niKm or in the possession of an offender I'KyniMii ut 
may be applied towards the exiiensea of his apprehension, conveyance 

to prison, and maintenance thoio U money sufficient for those 
]>arpos6s IS not found, his effects may be oiderod to be sold and so 
applied, any surplus being returned to him («») 

1314 A justice, upon information on oath that any person ailhni s<iir<<ii 
the purview of the Vagiaiicy Act, IH’ili,/), is, or is leasonahly 
suspected to be, harbouied or concealed in any house kept for the 
lodging of travelleis, ma}, by warrant under his hand and seal, 
authorise any person to enter at any time into such house and 
apprehend such jierson (j/) 

1315 An ajipcal against a (onvietion under any of the three Aj)|miU. 
heads dealt with above lies to quaitei sessions Oy), but not to the 


(g) The person must be actually cnnunitting one of tlic specified offences, 
see Borley v Boqen (I860), 2 K & £ 674 Aa to arreat generally, see litUi 
( BiMiNAL Law and Pbocedure, Vol IX , p 266 
{K) 5 Geo 4, c 83 The person giMug inUi custody or apprehendtO|^ an 
offender is not liable for the coats of the prosecution (lleddinh v HUchtnrtr 
(1878), 40 L r 60 ) • 

(i) As to a ho la a peace officer, sec title t'maiKAC Law avd I’kocEDCSE, 
Vol IX , p 298 

(k) Vagrancy Act, 1824 (6 0*o 4, c 83), a 6, 

(f) 6 Geo 4, c 83 

{tn) Ibid ,8 11 , see also bummarj Jurisditfion Act, 1884 {47 A 48 Vut. 
c 43) 

(n) Cnminal Lvidence Act, 1898 (61 ii 62 Vict e 30), a 4, Sched 
( 0 ) Vagrauey Act, 1824 (6 <»oo 4, c 83), a 8 Aa to coats generally, see 
title MaoistkatlS, Vol XIX, pp 604,629,648 
(p) Vagrancy Act, 1824 (5 Geo, 4, c 83), a 13 Aa to acweli war¬ 
rants geuCTally, ace title Crikinai. Law and PijocmcBE, Vol IX , 
3 lO 

^ (c/) Vagrancy Act, 1824 (5 Geo 4, e 83), a 14, Vagrancy Act, 1838 
(1 A 2 ^ct c 38), a 1 , Suromaryjjunadiction Act, 1884 (47 A 48 Vict 
c 43), Sch^ The proseeutor’a cRists of appeal may bo ordered by quarter 
aeasioM to be pmd by the treasurer of the county, nduig, diviuon, or phu*c^ 
m which the offence was committed (Vacancy Act. 1824 (6 Geo 4, c 83), 
s 9) If suf^ plaee » a borough having a separate commission of the 
l^ut not a sepamte Court of quarter aesMons. the order fur payment 
■b^d be made upon the county treasurer, not upon the borough treasurer 
The word ** p|<w ** *' m dttd , s 9, must be eonstrued as meaning a place 
havinr a separate court of quarter sessions (JR v ffss# Jltding 
ri90of I Q. B 291) At to costs of appeid, see title MacitmAtM, VoL 

ZIX., p 648. 
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Court of Criminal Appeal, as such a conMction is not a Conviction 
upon indittmtnt (i) An appeal, liowevei, lies to that court against 
a sentence imj)Ofee<l at quarter sessions upon an lucorrigihle logne(s). 
If the conviction is confirmed by quarter sessions and the appellant 
18 not in custoily, it la foi quaiter Heasions, not foi the convicting 
juftiice or ju'^tucH, to issue a M'airaut for bia apprehension to 
undergo hia sentence (a) 

1316. The jirovisions as to payment of costs m ciumual cases 
apply in the case of a peraon coinniitled as an mcuriigible rogue 
aa if he had been (omnntted for tiial for an in'^’ictable offence, and 
in the case of any appeal under the Vagiancy Act 1824, aa if the 
healing of the a]q)eal by the court of quaitei sessions vveie the 
tiiul of an indictable ulleiico {!>) 


Part IX.- Old Age Pensions. 

Sixr \ Pi nnioji 

1317 By an old ago pension is nio.vnl the wookl} pavmcnt out of 
inone}8 piovuled bv Bailianicnt which a person is entitled to leceivo 
by viitue of the proviBions of the Old \ge I’enbions Acts, 1008 and 
15)11 (0, wboii and hO long as such iiorsoii satisfies tho eouditions 
piosciilx'd bv tlio.se Acts, and in .‘iccoulanco with the logulations 
made thoicundoi b> the Tieasui) (di 

1318 In oidoi to be entitle I to leceive an old ago pension a 


(r) /* y A'ruitH (I'lesi 72.) 1* 427,0 0 A . see litlo Crimisai Law 
avo pROdDi'Rp, ^ul l\ , p 44J It IS HiitlWiiiit if the notue of amKal 
RUtea that the inipolluut was not pmllv (H \ yewtnulle upon Tyne 
JuiUcoi (1831), 1 B A. Ad 9,13) As to upjieala generally, see title Magh* 
'iKAliwS, Vol AlX . pp ((42 et siq 

(a) H V JoAnsow. (1909] 1 K 1) 439, C 0 A The Home So« retarr, ill 
the eonsidt'iatum of anv )H>Utioii foi mercy, tin, huwevtr, refer the whole 
matter to be dealt with bv the Point of Cniumal Appeal, under tlu ('iimiiiui 
Appeal Act, 1907 (7 Fdw 7, c 23), s I'l, see title C'lciMii.Ai, Law am> 
PKOCtUt RE, Vol IX , p 443 
(a) thr patte Moore (1837), 1 Jur P3a 

(fc) Costs 111 Oiminal ('a «08 Aet, 1908 (8 Edw 7, c 15), a 9(4), see 
title Crimirai. Law and Procedure, Vol IX , p 328, note (») 

(e) 8 Edw 7. c 40 1 A; 2 Geo 5, c 10 It should be noted that 

tile provtsiona of the Old Age Pensions Act, 1911 (1 & 2 Geo 6. e 16), 
medil^iBg the statutory conditions for tho reeeipt of a Mnsiou are 
not to operate so as to disentitle a person then in receipt of a pension 
to oontiiuie to leceive tffe pension or to reduce the rate of pension 

(d) Fur these regulations, see Old Ago Pensions Begulations, 1911 
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person of either sex must have attained the age of seventy ( 0 ), «i4 
must satisfy the pension authorities (/)— 

(1) That for at least twenty years up to the date of the receipt 
of any sum on account of a pension he or she has l>een a Bntiw 
bubject<^), except in the case of a woman who satisfies the pension 
authorities that she would but for her marriage with an alien, have 
fulfilled such condition, and tliat, at the date of the receipt of any 
sum on account of a luuision, the alien is dead, or the marriage 
with him has been dissolved or annulled, or she has, for 11 period of 
not less than two yeais up to the said date, been legally separated 
fiom or deseited h\ him (h ), 

(2) That for at‘least twelve yeais in the aggregate out of the u«*idi>nc^ 
twenty years up to the date of theieceipt of any sum on account of a 
pension he or she has had his or hei residence in the United 
Kingdom In computing such period of remdenee, thoieinusthe 
counted as lesidenoe in the United Kiiigdoiii (1 ) any peiiods 

spent abioad 111 any sertice undei the Crown, the remuneiation for 
whicii 18 paid out of moneys provided by Parliament, or as the 
wife or seivant of a peison in aiiv such seivice so remunerated, 

( 11 ) anv peuuds spent in the Channel Islands or the Isle of Man by 
a peibon horn in the Uinled Kingdom, (in) any pounds spent 
abroad hv any peison duiing whieh that iieison has maintamed or 
assisted in niaintanung anv de])endant in the I nited Kingdom. 

(IV ) anv |K*uo<l8 of ahstnce sjamt in service on Isiaid a vessel 
legisteied in the I mted Kingdom by a peison who hefotu his 
absence on that seivice was living in the I nited Kingdom, and 
(V ) anv'pel lods of temporalV absence not ovceeding throe months 
in dinatiun at any one tune (i), and 

(8) That his 01 her yoaily moans, as calculattsl m tho jm'scriliod mean* 
manner, do not exceed i‘81 10* {k). In calculating the means of a 
peison account must be taken of (t ) the yearly value of any 
projicrty belonging to that peison (not being pio[>eily personally 
used or enjoyed by him) whitli is invested, or is otherwise jfUt to 
piofitahle Ube by him, or winch, though cajiahle of iiivestineut 
or prohtahle use, is not so invested or put to profitable use 
by him, the yearly value of that piopeitv 1 oiig taken to l»e 
one-tnentieth part of the capital value tlmeofC/), <11 ) the 
income which that jierson may leasonablv expeit to loicive dunng 


(«) Old Age Penwons Aot, 1908 (8 Edw 7, « 40). s 2 (I) A person w 
deemed to have attained the age of seventy on the coramenoeraent of the 
day previous to the seventieth anniversary 0 ! the day of birth (Old Age 
Pennons Act. 1911 (I & 2 Geo 3, c 18), s 1) Attainment of the ace of 
seventy 18 a condition precedent to the receipt of a pen-sion, see Murphy v. 
B, [1911] A C 401 
(/) See p 621, poat 

(g) Old Age Pensions Act, 1908 <8 Edw 7, c 40), s 2 (2) 

(A) Old Age Pensions Aot, 1911 (1 & 2 Geo 6, c 16), 8 3(1). 

(t) Jfcid .8 3 (2) 

(A) Old Age Pwisions Act, 1908 (8 Edw 7, c 40), s 2 <3) 

(f) Where ui»der this prevuion the yearly value of any property is takea 
to be one-twentieth part of the capitM value thereof, no account most be 
taken under paragraphs ( 11 ). (m ), or (iv ) of any appropriation of that 
piwperty for the purpose of current expenditure (Old Age Pensions Act, 
1911 (l&2Geo 6,c 16), s 2(1)) 
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the BRCcef'clmg year ip ..cash, excluding any sums receivable on 
account of an old age pension under tue Act, and excluding any 
Bums arising from the investment or profitable use ot property (not 
being property personally used or enjoyed by him), that income, 
m the absence of other means for ascertaining the in«>m^ being 
taken to be the income actually received during the preceding year, 
( 111 ) the yearly value of any advantage accruing to that person 
from the use or enjoyment of any property belonging to hun which 
18 personally used oi enjoyed by him, except furniture and personal 
efiects in a case where the total value of the furniture and effects 
does not exceed JtoO and (iv) the yeaily value of any benefit or 
privilege enjoyed by that person (m) 

In calculating the means of a person being one of a married 
couple living together in the same house, the means must be taken 
to be half the total means of the couple (a) If a person has directly 
or indiiectly deprived himself of any income or property m order to 
qualify foi pension or for the receipt of a higher rate of pension, 
that income or the yearly value of that property must be taken to 
be part of the means of that person (o) 

1319 A person is disqualified for receiving or continuing to 
receive a pension 

(1) While ho IS in rcioipt of an> poor relief, other than medical 
or suigiciil assislaneo (including food or comforts) supplied oi 
on the fcconimeudation of a medical ofticoi, oi relief given to such 
poison l)> means of the inainlenance of a dependant in a lunatic 
asylum, infirmary or hospital, or other than the payment of anv 
expenses of the burial of a deiwndant, or othei than any other 
lelief whifh b) law is expiessh declared not to he a disqualification 
for registration as a parliamentarv elector or a reason for depriving 
any poison of anx franchise, light, or pinilege ( p), 

(2) If befoie he becomes entitled to a pension he has habitually 
failed to work according to his abilit\, opportunity, and need, for 
the uiaintenauce or iioneht of himself and those legally dependent 
upon him {q), 


(w) Old Age Pensions Aet, 1011 (1 & 2 Geo 5, c 16), s 2 (1) 

(n) 7M. 8 2 (2) 

(o) Old Age Pensions Art, 1008 (8 Edw 7, r 40), s 4 (3) 

(p) Ibid , B 3 (1) (a) Any role of law and any enactment the effect 
of which IS to cause rehei given to or in respect of a wife or relative 
to be treated as relief given to the person liable to maintain the wife 
or relative does not apply to disqualify for pension (see Old Age 
PeaiiQjjis Act, 1011 (1 A 2 Geo S, c 16). s 4 (1)) The recmpt of a 
pentthn does not deprive (he pensioner of any franchise, right, or privilege, 
or snbjeot him to an\ disability (Old-Age Pensions Act, 1008 (8 Edw 7. 
« 40), s 1 (4)). 

(q) This disqualification does not apply if the person has imntinnoiisly for 

tm years op to attaining the age of sixty made proper ptoVuion aj^nst 
oM aijif, swkness, infirmity, «r wantor lo» of employment, snehprovwDn, 
wl^Riade hy the husba^ m the case ol a married couple livingtogethiw, 
is pruiiisiou made by the wife as well as by the httsbaod (Atd, 

s A Ql.) m)ji- A person attains the age of sixty on the ooinmencement 
of thf'mUf W^Vions to the sixtieth anniversary of the day of birth; 
Bee Oid Pensions Aolw^-iBll (1 & 2 Geo 6, o id), s I, For a 
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(8) While he le d^^ned in anv asylaA withm the meaniiig dt 
tlie Louacy Act, Iffi)O(r), or while he is being xnaintained m any 
place as a pauper oi criminal lunatic i«), • 

(4) While detained in prison under any sentence iuipa'Hj<l without 
the option of a tine, and for a further period of ten years after the 
date on which he is released fiom piisou(<t), or, if the term for 
which he has lioen ordered to be impiisonoii without the option of a 
fine does not exceed 8i\ weeks, for a fiuthei period of two .Miars 
after the date on which he is released {b ), 

(5) During the continuance of any period of disqualification 
arising or imposed in consoquenco of conviction for an offence (c) 

In addition to the specific disqualification lueutioiiod above (d), a 
person of sixty years of age or upwards(c) w'ho, having been 
convicted before any court, is liable to have a detention Older made 
against him as an habitual drunkaid (f), and is not in consequence 
necessarily disqualified for pension, inav bo ordered by the court to 
be disqualified foi an\ peiiod not exceeding ten years and anv 
person already in loceipt of a pension wlio is convuUal of certain 
specified offences (/<) will, if not othoiwise subject to disquahlua^ 
tiou, be dwpiahhed fui receiving or continuing to reccMve a isjahum 


dcflmtiou of ‘proper pruMbiou," sou Old Ago Pcnsious Itcgulatioofl, Kill, 
h 30 

(r) 53 & 54 Vict c 6 By %bul, 8 341, ' asylimi *’ means an Msylutii 
for lunatics provided by a county or borough, or by a itiiiori of couiitH‘8 
or boroughs See also title Lunatics ano PESsetss or t'NSousru Mutn. 
\ ol XIX , p 440 

(«) Old Age Pensions Act, lOOS (» Lda 7, c 40), 8 3 (1) (c) 

(a) /5td, 8 3 (1) (d), (2) 

{by Old Age Pensions Act, 1911 (1 & 2 Cco 5. c 16), h 4 (2). 

(c) Old Age Pensions A(t, 1U08 (8 Kdw 7,c 40). s 3(l)(d) 

(d) Namely, under tbtd , e .1 (2), us suppbuualed by the Old Age 
Pcusione Act, 1911 (I &- 2 (i<o 5, c 16), s 4 (2) 

(#•) See note (y), p 618, ante • 

(/) Under the Iiiebriatts Act, 1898 (01 A 62 Vn t o 00), sec title 
C'ltiwiNAt. Law and Phocloiw, Vol IX , p 417 
( 0 ) Old Age Pensiona Act, 1908 (8 Ildw 7,« 40), s * (3) 

(h) 1 e , any offence mentioned or di«emed to bo mutliomd or iiuluded 
in the Inebriates Act, 1898 (61 A 62 Vict c 60/, Rthed I, namely 
being found drunk m a highway or other public place, wbc'ther a 
building or not, or on hcemiM promisca, bejug guiltv while diuiik of 
riotous or disorderiy behaviour in a highway or other public place, 
whether a building or not, being drunk wlule m charge, on any highway 
or oteer public place, of any carriage, horse, cattle, or steam-engine, 
being dnmk when tn possession of any loaded firearms (Licensing Act* 
1872 (36 & 36 Vict c 94), s 12), refusing or failing when drunk 
to quit hcensed premises when so requested {tlnd , s 18), refuidug or 
failmg when drunk to quit amy jmmises or place licensed under the 
Befreshment Houses Act, 1860, wheh so requested (Refreshinent Houses 
Act, 1800 (23 A 24 Viet c 27), s 41), bwng found drunk in any street or 
public thoroughfare within the Uetropohtaa Pohee District, and being 
gidity wluib meunk of any riotous or indecent behaviour (Metropohtau 
Poliee Act, 1339 3 Viet c 47), s. 08); being drunk in any street, and 

being guilty of riotous or indecent behatnour tfaerdn (Town Police Claij^ 
AcOofi? (10 & 11 Vict c 88), s 28), being intoxicated while driving 
a hadmey eamage {Und , a 61) i being drunk during employment, m « 
driV 9 of a backney carnage, or as a driver or conductor ora stag^ carriage 
in the Metropolitan Police District (Lrmdou Hackney Carriiges Act, Kfi3 
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BrrT 1 (or ft ()erio<l of au months after the date of hia conviction, linleSI 
The the convicting couit direct to the contiai} (i) 

Feuaion. • 

— 1320 The rate of pension payable deiientls. upon the } eaily meana 

Kaieot of the |Knbiancr, vaiying fioni 5s to 1# a veek (A), and, subject to 
l»tiuiioii, (liiedioim of the Tieiisui 7 in special ciisea, is paid weekly in 

advaiue on Fudav, m such niannei and subject to such conditions 
as to identihcation as the Tieasury diiect(/) Ko sum, hosiever, 
can he paid on lutount of i)ension to any jieisou while absent fiom 
the United Kingdom, oi aflti three months from the date on which 
it liecame payable (>ii) 

reunion not 1321 A pension cannot be assigned or chaiged, and on tlie 
assignabii. bankruptcy of a pensionei the iieusion does not enuie for the beneiit 
of bis crodilois {n) 


1322 If foi the purpose of obtaining or continuing a pension, 
•uitnitnis Qj. Qf obtaining or contmiiing a pension at a higher late than is 
appropriate to tho case, either foi himself or for any other person, 
any person knowmglv makes any false btatoment or declaiation, he 
IS liable on sunmiaiy eonviction to inipii'>onment fui a term not 
exceeding si\ months, tilth liaid labout («>) 


Keptiynif rit 1323 If it IS found at nn\ time that a peibonhns been inioeeipt 

of p< iiiiioi) ^ pension while the btatutoiy conditions weio not fiiliilled, or 

while ho was disqualihod, oi of a pension at a latu highet than tho 
appiopiiate inte, he, oi in case of his death his jHUsonal lepiescn- 
tative, will bo lialile to repav to the Tieabuiv ant sums improperly 
leceitod as pension, which bums may be rocotered as a debt due to 
the Crown (p), oi may be deducted fiom any sums to which 
the person liecomes entitled on account of an old age pension In 
the case of a peisonal leprescnlative the deduction can only he 
made fioin any sums to which he becomes entitled as a personal 
lepidsentativo (q) 


(6&7Vict c 80), H 28), heiiig dtiink aud peisisting, after being refused 
admission oti that account, in ilteiiipting to euttr a passenger steamer, 
being diunk on board a passenger steamer, and refusing to leave such 
steamer when requested (Merchant blupping Ait, 1894 (57 U 58 Vict 
c 60), 8 287). being found drunk m any highway or other pubho place, 
whether a budding or nut, or on anv hcensea premuea, while havmg the 
charge of a child apparently under the age ol seven years (Licensing Aet, 
1902 (2 Gdw 7,0 28), s 2) 

(») Old Age Pensions Act, 1911 (1 &. 2 Geo 5, e 16), s 4 (3) 

(fe) Old Age Pensions Act, 1908 (8 Edw 7, c 40), a 1 (2), Schod 

(l) iM , s 5 • 

(m) Old Age Pensions Act, 1911 (1 & 2 Geo 5, c 16), s 5 
(a) Old Age Pensions Act, 1908 (8 Edw 7. c 40), s 6 

(«) lM,s 9(1) 

(«) lbtd.t 8 9 (2), Old Age Pensions Act, 1911 (1 & 2 Geo 8, c 16), 
«. 7 fl), see title Crown PRacncfe., Vol X , pp l 4 «t seqr As to tlie 
coDMttttveBess and proof oX the decision of the local pension committee 
on aDA {R^t as to the improper receipt of pension, see Old Age Peuamoa 
AotTMl (I Se 2 G<h» J, 0 l^s 7 ( 2 ) 

(«) 1 . 7 ( 3 ) 
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Sect. 2. —Tht Peution AiUhotitm* 

ld24 The Old Ape Punsioii'j A('ts(») are adiuiuistered bj 
Local Government Boaid (i.) ae the cential penbion authoiU) 0). 
by local penaion eoulmlt1ee^, and by iwiwon <>fticer8 are 
appointed by the Treasury 'ikese autiionUae act in accord* 
ance with regulations made by Ibe Tieasury in conjunction with 
the Board and with the Postniabter*Generai (so fai as relates to 
the Post Ofiice) Such regulations may presinbe the cMduiue 
to be required as to the fulhlment of statutory coiulitious , the 
manner in which claims to iiensions are to be made, considered, 
and determined, the mode in which questions are to lie raised, 
the numliei, quorum, term of office, and proceediiigs goneraltv of 
the local pension committee, the use by the committee of any 
offices of a local authoutv, the {umnent of expenbes, and other 
matters necessaiv for cairying the Aits into ellect Itcgulatioiui 
must be laid hefoie each House of Parlnmiont (a) 

1326 The louncii of even county (//), and of each hoiough and 
urban district with a population of 20,000 oi ovei, appoint a local 
pension coramitiee foi their area The persons apixontcd to he 
memliers of a committee need not Ik* menilK‘rs of the council 
appointing them A comm*ltee may appoint siilt-commitiees, 
consisting either wholly oi paitlv of thcmomlicMH of the (omniittee, 
and may delegate, either absolutely oi coiuhtioimlK, any of then 
powers and duties to any such sub-coiiiunttee (<) 

1326 All claims for old age pensions, and all quebUona whelbei 
the htatutoiy conditions aie fuHiUed m the case of any claimant or 
I>ensioner, and all questions of disquahiication, comohefoietiie local 
pension committee, who must, except in the case of a question which 
has been originated and aheady repoited on by the pension officer, 
refer the claim or question to the iM*iibion officer foi rcqioi t and inquir> 
The officer must inquire into and lejtort upon the matter, and the 
committee then consider the case and give their lecisiou id) 

1327 A question may be raised at any time, whether at any time 
or during any period a person has been in receipt of an old age ifonsion 
when the statutory conditions were not fulhlled, or when he was 


(r\ 8 Edw 7. c 4« , 1 A 2 Geo 5, c 16 

<«) A* to the Local Government Board generally, sckj tillc OlssilTO* 
TiONAi. Law, Vol VII, p 103 
{<) Old Age Pensions Act, 1908 (8 Fdw 7, c 40), s 8 (3) 

(w) Ibid ,8 8 (4), Finance Act, 1908 (8 Ldw 7, c 16), s 14 Order in 
Council, Ifith February, 1909; Old Age Pensions Begulat ions, 1911 r 32 
(o) Old Age Pensions Act, 1908 ^ Edw 7, c 40), s 10 The Old Ago 
Penuons B^nlaUous. 1911, have been made under Uiw authorisation 
The Treasnry have al^ by Minute, dated 20th August, 1908, gixeu instnic* 
turns on tinaneial matters to the pensiou committees 
(b) The SciUy Idiw aia deemed to be a county (Old Age Pensions Act, 
1008 (8 Edw 7, c 40) s. II (3) ) 

(d) Ibtd', • 7 (l)*(ah (b) For the duties oi the officers, see the C^d Agt 
Petiuott4 Begulalioiis, lOll, xt. 0, 10, 
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8acnr 2 disqualified for recomn^ the pension , and wheiher a p«ra<m fias 
ThePeaslon been at any time or daring any period in receipt of a pension at a 
Attl^oilties certain i ate when liis means exceeded the amount which jostified 
the*payment of a pension at that rahs and, if ho, at what rate the 
pension, if any, bhould have been paid , and whether a person who 
iH in leceipt of a pension, at a certain rate, is, having regard to his 
means, entitled to a pension at a higher or a lower rate, and if so, 
at what rate the jiension, if any, stionld be paid; and an apphcO' 
tion may l>e made at any time to alter or revoke a provisional 
allowance of a clumi for a pension (e) 

Any such question may l>e raised notwithstanding that a decision 
thereon involves a decision as to the correctness of a former 
decision of the committee or the cential authority, but if by a later 
decision a former decision is reveised, a person who has received 
any sums on account of pension in accordance with the formei 
decisions is entitled to retain such sum, in the absence of any fraud 
on his part (J ) 

niscontiQuiiij' 1328 Wheie a (juestion is raised as to the disqualification of a 
p«iision» person to leceive an old age pension, and it is alleged that the dis¬ 
qualification has ausen since the peison has been in receipt of the 
pension, and that the disqualification is continuing at the time the 
(jiiestion IS laisid, or, if it has ceased, has ceased less than three 
weeks befuie that time, the payment of the pension must be dis¬ 
continued, and no sum can be paid to the pensiouei on account of 
the {lertsion after the date on wliuh the question is raise<l But if 
the question is decided m favoui of the pensioner, he will be entitled 
to leceive all sums which would have been payable to him if the 
question had not been raised (</) 

If the decision on anv question involves the discontinuance of 
on old age pension, or tiie ieduction of the lute at which the 
pension is paid, oi if, in a case wheie the ]>avrnent of the pension 
has t>ecn discontinued on the laising of the question, the 
questfbn is not decided in favour of tlio pensioner, the peison m 
respect of whose pension the decision is given is not entitled to 
lecetve a jienstoti or to receive a pension at a rate higher than that 
delei mined by the committee or authoiity, as the case may be, 
notwithstanding any change of ciicumstances, unless he makes a 
fresh claim fur the piirfiose and the claim is allowed, or, m a case 
w here he alleges that he is entitled to receive a pension at a higher 
rate, raises a question for the purpose and the pension is allowed 
at a higher rate (/«) 


(*>) Ago Pensions Act, 1911 (1 & 2 (leo 5, c 10). s 8 (1) The Old 
Age Pennons Act 1908 (8 Edw 7, c 40), s 7, applies to any such queetion 
or appUeatton (Old Age PcaiHiotia Aot. 19H (1 & 2 Geo 6, o 16). s. 7 (2) ). 
Theae provuuous appear to render unimportant the decisions in JB (Pawley) 
V, Zmt Oitvammeiti Soanl for Irekmd, [1910] 2 I R 440. C A., and S, 
^ W'e*/ord Local Pamtm Comtmtttee, [19101 2 I. R, 40# 
f/l Rise, Old Age Pensions Act. 1911 (I 4t2Geo 8, e 16). s. 6 (8), which to 
thia aatept hmits the effect d| the Old Age Pensions Act. 1908 [8 £dw 7, 
o 40), a <$ (2), as to which see p 620, mte, 

‘ 2 Geo 6, c 18), a 6(4) 


(o) 8M 4 ^ PeiMMons Act, 1911 (1 & 
, (a) l^d,f A 6 -(h). 
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1329 The pension officer and any person aggrieved may appeal * 
to the central pension aathority against % decision of tlie local 
pension comnutteo on aiiy claim or question, and if any person, A«|WwP*l» 
includmg the pension omcer (i), is aggrieved by the refusal *or Apfwiiir 
neglect of a local pension committee to consider a claim or determine 
a question, that person maj apph to the central authority, who 
may eonsidei and determine the claim or question {h) Ap^teals and 
applications must be made mthiu the time and in the maimer 
prescribed by the regulations {D 


(*) Old Age Pensions Act, 1011 (1 A 2 Oec* 6, c 16), ^ 6 (6) 

(k) Old Age Penuous Act, 1008 <8 Edw 7, o 40), h 7 (1) («). (d) 

(l) Ibid For thew regulatioiw, see Old Age Pensions Regulations, 
1911, rr 18—20 The Local Oosemment Boaro must notify an sppbcaut 
for a pension that an appeal has been taken, but is not bound to gne hint 
notice of the time or place 6\ed for hearing the appeal, nor Hoi'll he be 
permitted to give evidence (fi (VainM) v Lomt (iovcmmmt Board, (19111 
2 I R 331). 
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Part I.—Constitution 


Scci 1 —In Genet ai 

1330 The Post Office is conducted bv tlu) Pohtuiuster>(ieueial with In geneml 
tlie ai(i of an Assistant Postinaster-Geneial, and a staff of peimaneut 
officials (a) Its buhiness includes tho tiansnnssion of inland, 
foreign, and colonial coriespondenee, the transuuHSion of telegraphic 
messages, the eoiuliu t of telephone commiiuieations, and of wire- 
less telegraphy (b), in respect of all of which it has a monopoly (c), 
the transuiission of sniull sums through the post Viy iiieanH of nionev 
orders and postal orders (d), the conduct of the Po‘'t Oflice Saiings 
Bank, and of invostiuents in (fovernuient shwkte). life insurance, 
and the grunt of annuities ( 1) thiough the medium of the Bank of 
England It also sells postage stanipH, post-cards, letter-cards, 
stamped envelopes and iiewspapei w rappel h, isbuos local taxation 


(a) The staff includes a solicitor, who is deemed duly quahlled to act 
under the Attorneys and Solicitors Act, 1874 (J7 Hi 38 Vict o 68), s 12 . 
see also Revenue hoiicitorc>’Act. 1828 (9 Geo 4, c 2'>), Solicitors Ao(, 1M4J 
(6 & 7 Vict c 73), B 47 , Soheitord Act, 1860 (2J A 24 Vict 0^21), 
8 33 , and title Soiicitoks 

(fr) The business of the National Tele|ilione Co , Limit* 1, was traiisfcrred 
to the Post Dfflee by the Telephone Transfer Act, 1011 (I & 2 Gwi C, 
c 26), a** amended oy the Telephone Transfer Amendint rit Act, 1011 (I & 
2 Geo 5, e 66), and a working agreement betw«(*ri the Postmaster 
General and Marconi's Wirelciss THegrauh Co , Limiteil, was ooncJiided m 
March, 1012 As to licences for wireless tidegfapby, ac^ the Wireless 
Telegraphy Act, 1904 (4 Edw 7, c 24) As to telegraphs and telephones 
genM>aUy, see title TbLEOBAFBfi and TrcypiiONas As to nuisatice by 
telegracm wires, see title Nina an r a, Vol AX1,» 616 
(o) The Post Office originated m the provtsiun by tho Crown of 
messeugers, starting at fixed times, and travelling by means of relays of 
horses, for the carrmge of letters between Loudon and two or three oi the 
principal towns of the Jongdom; a monopoly of the right so to carry 
kitten was snbaeqnently ebumed. Tie first statutory nant of a monopoly 
was embodied in an Ordinance of the Protectorate, tois was replaced by 
an Act passed soon after the Restoration, and the monopoly has been 
regrantea firom tune to tune in snbstantialiy the same form by soccessivt 
statutea; that now in force is the Post Offlito Act, 1908 (8 Edw 7, c 48). 
ss, 3, 34 (2), (SJ, and see pp «3l, 660, poet 
(d{ See pp 648, 649, poet 

M Seatitle Bankbrs and Banking, Vol i. np 670, 680 
{/) See tattes Bankbbs and Banking, VoI i , p 680, ftfc*Tt«A*OM 
and AmrurnKS. 
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licences (f/) , cariieB pai/selsC/i), pays old uge peneions (i), and tfahi* 
acts various other Goveinmeut business of minor importance ). 

* Bis-ot. 2 — The Postinattei-Geneial 

hrw^^lfT 1 —Apimtiilmentt 

1331 The Postrnaster-Generul is appointed by His Majesty by 
letters patent, hv the style of His Majesty’s Postmaster-Geneial(A). 
By virtue of such appointment the benefit of all contracts, bonds, 
securities, and things m action, vested iii his piedecessor, is trans- 
feiied to, and vested in, the person so appointed, m the same 
manner as if he had been contracted mth instead of his predecessor, 
and as if his riaino had been inserted Ihi^rein instead of the name of 
his predecessor (1) 

Appointment to the office of Postniaster-Genei al does not disqualify 
the holder from lieing elected, or from sitting ot voting, as a meniliei 
of the House of Commons (in) 

1332 Upon acceptance of office the Postmaster Gerieial must 
take the statutoiy oath of allegiance and oihcial oath (n) 

Si;u Sit 1 2 --J« utaiit 

1333 The Postmaster-General may appoint an Assistant Piist- 
niastor-Geiieral, vho is not, b\ reason of his office, incapable of 
hoing elected to, or of voting in, the House of Commons (o) 

Suii-Sli 1 3 — Ai‘j» intinent of Ojjnet* 

1334 The Postmastei-General has power by statute (p) to appoint 
such uihceis, deputies, agents, and servants as seem to him 
necessary 

The salaiies of the Postmaster-General, the Assistant Postmaster- 
General, and of the jieiiimuent staff of the Post Office are paid out 

( 0 ) See title Rkvshui. 

(A) See p 0S.b post 

(»5“'See title Poor Law 

(}) As to the duties of the Post Oilice under the National Insurance 
Act, lull (1 & 2 Geo fi, c 66), see title Uokk ani» Laoour As to pro- 
viMons under the I'inance Act, 1011 (1 & 2 0 lO 6, c 48), s 20), for 
enabling the Post Office to exercise jioworB in relation to stamps etc , see 
title Ukvinok 

(A) Post Office Act, 1008 (8 Edw 7, c 48), • 33 (1), see title Cokstitu* 
T 10 NA 1 . Law, Vol VII, pp 106. 106 See also p 034, rmt 

(l) Post Office Act, 1008 (8 Edw 7, c 48). s 33 (2) Balances standing 
in the name of the Postmaster-General are, at his death, resignation or 
remoral, vested in and transferred to the public accounu of hla 
successor (Exchequer and Audit Departments Act, 1860 (29 6e 30 Vict 
e 30), 8. 18) 

(m) Bee Succession to the Crown Act, 1707 (6 Anne, c. 41), Post Office 
(Postmaster-General) Act, 1886 (20 4- 30 Vict o 66).s. 1 As to the Uouse 
of Commons guierally, see title pAitx.iAM£)iT, Vol XXI, pp 656 sf tea 

in) Promusory Oaths Act, 1868 (31 & 32 Vict e 72), as. 2.3.5 As to 
llieae oaths, see title Cokstitutiomal Law, Vol VII, pp 24 sf sag 

(♦) Assistaat Postmaster-General Act, 1009 (9 Edw 7, o 14), s. 1. 

(|l> i! 0 at Office Act. 1908J8 Edw 7. c 48), s 42 Any officer appointed 
mats' Act repealed by the Post Offioe Act, 1008 (8 Edw. 7. c 48). is 
deemed to have been impointed under the Post OffiM Act, 1008 (tM , 
s OO'tb) k As to dt fitutiuu of ** officer of the Post Office^’* see note (ah 
>p 630.^4. 
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of mooeyB annually voted by Parliament ufioii estimates submitted 
by the Tieasnry (q) 

1335 The Poetmostei -Gtineuil ih not liable lor i^'ioiiuful acts dceie 
by his subordumteb in cai 11 mg on the butniiess of the Post Office ) 

1336 Any act authoiised t»r re(]uued t>be done to, or before 
the Pustmaster-Geneial may subjett to his special directions, lie 
done by, to, or before anv oflieei, deputy, servant, and agent 
appointed bv him (*) Anv iiistranieut locjuning to be executed by 
the Postmastei -Genci al, oi b' w hich he is a p ii tv, mav be executed in 
his name by any of the secretaries of the l\»ht Office, if so executed, 
it IB deemed executed bv him, and lias etFeit atcoidmglyG) Any 
deed, instruiueiit, money oidei, bill, choquo, leceipt, oi other 
document made for Post Office purposes b\, to, oi with llis 
Majesty oi any officer of the Post Olbce, is exempt from stamp 
duty («) Any person having general or speual autlioruv under the 
seal of the PostniasUi General ma>, on ins liebalf, give imv notice, 
or mate am claim, demand, entry or distM’Ss vvbieb the Post* 
master-Geneial, in Ins coiporale capiwitv orotbeiwuse, might give or 
make, cvei^ suih notice, ilaiin, demand, entiv or (listless is 
deemed given and made b> the Postinastei General on Ixdialf of 
His Majestv (i) 


(q) The benehU of the Superanuiiatum A<t, 1S59 (22 Viet e 2(1), aie 

extended bx (he amending Aits (“'uiiciuniiuatioii Ae( AmeiuIuniO Aet, 
1873(36 iNl i 2.1), ui»w rt{aale(i, anil (ho Su{ieruiiiiim(ioii >\«(, 1881 

(44 A. 45 \ let c 43)) to pi rshiis’uppoiiiliMl bi fora 1882 to suboidinate 
positions in tho Post Oftioe without (x^rtihiate from the (''ivil Service 
Commissioners The Post Office and Telegraph Act, 1887 (60 81 Vict 

V 41), s 3, iiiakts BiHseial provision iur the snj[H'ruiiinia(ion of certain 
foimer servants of the Submarine Telegraph Co , Liii ikd, and the Soei6t6 
( urinuhael et Cie, who on 1st April, 1880, entered the )>eiinttnent iivil 
service, sec Post Office Act, 1008 (8 Edw 7, e 48), s 40, and (he Annual 
Appropriation Acts The 'lelephoue Transfer Aet. 1811 (1 & 2 (lOo 5, 
i 20), piovidesfor (he transtened stuff of the National Teicphomi to. 
Limited , see title Tn.fc<#aA!*iH a\d 'Ifci inioNrs 

(r) Batnbrtdqe V ro»tma«ter General, IK P I’S C A Hwt Lane 

V Cotton (1701), 1 Ld Raym 640, appioved m Whitthidv Le Uempeneer 
(Lord) (1778), 2 towp 754 (bank-note sloleu by lettir sorter), (ompara 
donee v Monadl (1872), 6 1 R C L 155, and the decision (as to tho 
Admiralty) ui Haletgh x Goecken, (18981 1 Ch 73 tMo also BoetmoMter- 
General v Green (1887), 61 J P 682 (mistaken lepresentatmii bv cleik m 
to sum payable on telegram), as to liability lor loss of postal packet, 
seepp 842, 643, poet, an (o Lability m respect of momy orders, «« 
p 648, poet 

(«) Post Office Act, 1908 (8 Edw 7, c 48). s 42 

(I) Jbtd, s 36 (1) Instruments put porting to be so executed ar* 
deemed duly executed till the contrary is prov ed (tl/td , s 35 (2)) 

(«) Under any statute past or future Itbtd, s 38), but this provision 
does not apply so as to preveni inci«mcnt value duty being collooteil on 
any instrument by which the transfer on sale of the fee simple of, or any 
interast in, any land, or (he grant oi any lease of any land to thi Post 
Office, or to any<»flkier on behalf of or for the purposes of the Post Offlie, 
is effHsted or agre^ to be efleeted (Finance (1908 10) Aet, 1810 (16 
Edw 7 It 1 Geo 6. c 8). s 10 (2)) The exemption from stamp duly dixw 
BOt extend to duty declared hy the document, or some roeniorandum 
lUdoned thereon, to be payable by some pemoo olhm- than tbe Post master- 
Gmietal. not to any specific chjuge by a future Act (Post VtOei Act, 
iS^ Edw 7,c 48),r3H), ((be title Wmp* 

W Post Offlw Act. 1908 (8 Edw 7. e 48). • 87 
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Bust jOiricB 

No officer of the Poet Office (a) can be eonapelled to eem 
ae mayor (h) or bheriffi or in any ecclesiabticol, corporate parochial 
oi; other public office or employment, or on any jury or inqneet, 
or in the militia (c) 

1338 . Where an officer of the Post Office {d) vacates hia office, 
whether by re<ibon of dismissal, resignation, death, or otherwise,he, 
or, if be be dead, bis personal repiesentative or the person acting 
as such, must deliver to the Postmaster-General all articles, whether 
unifonn, accoutrements, appointments, or othei necessaries, issued 
to such officer for the execution of his duty, and not Ins property, 
in good order and condition, fair wear and tear only excepted (e). 

.SlD Seci 4 —Geiitral Foweis 

1339 The Postmastei-Geiieral has power to establish posts (/) 
and post offices {>/) as he thinks expedient, and to collect, receive, 
forward, convey, and deliver, in such maiinei as he Ihiuks ex|)edient, 
all postal packets (/<) transmitted within, or to, or fiom the Bntish 


(a) “ Officer of the Post Office ” includes the Postmaster CJeneral, and any 
peison employed in any business of the Post Office, whether employed by 
the Postmaster-General, oi by any person under him or on behalf of the 
Post Office (Poet Office Act, 1908 (8 Edw 7, c 48), s 89), see note (<), 
p (164, post 

(ft) Post Office Act, 1908 (8 Ldw 7, c 48), s 43 As to the office of 
mayor, see title Local Govlrnmlnt, Vol A.IX , pp 296 et seq 

(c) Post Office Act, 1908 (8 Edw 7, c 48), s 43 , see title Juries, 
Vol XVllI . p 232, note (e) Exemptioii fioin the office of parish con 
stable u os given by the Paii4i Constables Act, 1850 (13 & 14 Vict c 20), 
s 5 As to protection of officers of the Post Office in actions, see title 
Public AuruoRiriES anh Public Ofuclrs. 

(d) See note (u), supra 

(<■) Post Office Act, 1908 (8 Edw 7, c 48), s 44(1) Any person fading 
to do so 18 liable on sumuiaiy conviction to a hue not exceeding 40«, 
and to pay such farther sum, not exceeding 40« , as the court may deter¬ 
mine bo the value ot the articles undelivered or of the damage done 
thei^iu (tfttd , 8 44 (2)) A justice of the peace in such case may issue a 
search wairaut as in the case of stolen goods (tbui, a 44 (3)) As to 
search waxrants generally, see title Ckimiral Law avd Procedure, 
Vol iX , p 310, Maoisikvtls, Vol XIX, p 57G, Police, p 498, 
post 

if) By the Post Office Act, 1908 (8 Edw 7, e 48), s 92 (a), any post 
estabhslied under any Act thereby repealed continues as if estab¬ 
lished under tlie Post Office Act, 1908 (8 Edw 7, o 48) 

(g) ‘ Post office” is defined (tbtd , s 89) as including any house, building, 
room, carnage, or place used for the purpose of the Post Offiise, and any 
post office letter box The expression “ post office letter box ” indudea 
any pillar box, wall box, or other box or leceptaole provided by the permis¬ 
sion or under tlie authority of the Postmoiter-General for the purpose of 
receiving p<Mtal packets, or any of them, for transmission by or under 
his witttority (wmI ) As to notice m post offices and as to early 
okismg, see p 645, post 

(A) ” Postal packet ” means a letter, post-card, reply post card, news¬ 
paper, took packet, pattern or sample packet, or parcel, wad every packet 
nr arthsls transmissible by post, ana hudndes a tdegnun {Pant Office Act, 
iw8 ft Edw 7, o 48), s 88) Upon the question whether any postd 
pM^tot # a letter or anyxother description of postal paeket wittun the 
uiean|^ ^ Act, or any warrant or regulations mane therminder, tibte 
deoisieiL ^ ^ Postmaster-Generd is finsd; hut the Treasury if 
t hey thmii nti eu the applKiStion of any person mti^iested, reverae or uiodbfy 
tto decision aiut,Older accoiMimgly (AhMf, s 19). 



pAjKt I»**-<3os8iTnmos, 
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lBl»nd8(i) or any British possession (i)» sabieot to the promoM, 
contained in the Post OflBce Act, 1908 (i). * ^ 

The Postmaster-Cenei-al’s poweis extend to the Channel Islands 
and the Isle of Man (iw), and to British possessions where there ia*a 
post estabUshed by him, subject to modification by Order m Gounotl Ext^ot 
or by any enactment of the legislature of the possession («) power*. 

1340 He may also, with the consent of the Tieasurj, either Power t* 
generally, or in the case of any particular person, authorise letters 

or other pi^tal packets to be sent, conveyed, and delivered other- SSStS 
wise than by post (o), and the same to be collected otherwise than 
by an officer of the Post Office, subject to such conditions and 
restrictions as are specified in the I’ost Oflice legulationstji) 

Srs-SECT u —jVonopo/v 

1341 Subject to the provisions contained in the Post Office Monopoly 
Act, 1908 (q), with respect to Biitish possessions (r). the Postmaster- 
General has, subject to the exceptions set out below, wherever 
within His Majestj’s dominions posts(«), or jiost coinmumcations, 

aie for the time being established, the exclusive privilege (t) of 
conve.Miig from one place to another allletteisCH), and also the 
exclusive privilege of iierfoinnng all the incidental seivices of 
leoeiviiig, collecting, sending, despatching, and del]\eiing all letters 

The exceptions are — 

(1) Letters sent by a pinale fiiond in his wa}’, journey,or tia\d. KtcepUnni. 


(t) BnhAh Islands ' lucludo ihe I'hnnncl Islands and the Islet of Man 
(Interpretation Act., IHSfi (.12 53 Viot c 63) s 18(1), aee title .Sr atutes) 

{k) “British possession ‘ does not include the (.'hannel Islands or Ills of 
Man (Post Office Act HK)8 (8 Edw 7. c 48), s 89), under the Interprotu 
tion Act, 1889 (52 & 6.3 Vicl c 61), s 18 (2) it mcludcB any part of Hu 
Maiostv's domuiions exclusive of the (Taitcd Kingdom 

(l) 8 Edw 7, c 48,8 34 (1) 

(m) Ibtd , 8 88 

(n) Ibtd , 9 84 As to the power of the legislature of a British posoiSAinn 
to establish posts and the effeet of the exercise of this power upon the 
Postmastor-Generol s position, see p 6‘)7, po$t 

(o) Post Offlee Aet, 1908 (8 Edw 7, c 48), s 14 (ft), see Dutnot 
Messenger Company IV arrant, 1907 (Stat RAO, 1907, p 913), and con 
ditions therein contained 

(p) Port Offlee Act, 1908 (8 Edw 7, c 48). s 14 For definition of 
•• officer of the Post Offlee," see note («), p 630, ante 


• q) 8 Edw 7 c 48 

(r) See p 657, post 

(s) “Post" here includes all postoommunicationsbvlaod or wateT{cicftpt 

outward-bound vessels not being employed by or under the Post Office or 
Admiralty to carry postal packets (Post Office Act 1908 (8 Edw 7, c 48), 
t 34 (6)) “ Outward bound " includes vessels bound from porta in the 

United Kingdom or m a Bntish pos^sion (tbid,» 89) For aeftmtwm of 
“ postal packet,' see note {^), p 63<T, anle It is unlawful to make a oo! 
lection of letters for transmission by a private outward bound vessel (Post 
Offlee Act, 1908 (8 Edw 7, c 48). s 34 (2)) 

(I) Ibtd , s 34 (2) The postal monopoly only is here dealt with , for 
the Postmarter-Generia’# telegraph and tefephooe monopoly, see title 


Tk£RORAras Aim Twubpbonbs 

(m) “ Letter*' here includes packet (Post Office Act, 1908 (8 Edw 7, c 48)* 
a 34 (7)) The monopoly does not extend to newspi^rs (ifcwf, s. 2P (8); 
see pp M6ft«eq, ptmtU or to parcels (see pp 633, 664, ptet) 
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Ro as tho»6 letters be dcilivered by him to the person to whom &ey 
are directed, 

/2) Letters sent by h messenger on puipose, concerning the private 
affairs of the seudei oi receivei thereof (i), 

(8) CoinmisHioiiH or returns thereof, and a&davits and writs, 
piocesB or proceedings, or returns thereof, issuing out of a court of 
justice, 

(4) Letters sent out of the Bntisli Islands bv a private vessel, 
not ^ing a vessel cairying postal packets (a) under contract, 

(5) Letters of meichants, owners of vessels of merchandise,or the 
cargo or loading therein, sent l>v those \es8els of merchandise or by 
any person employed by those owners for the carnage of those 
letters, according to then lespective directions, and deliveied to the 
resjiective poisons to whom they are directed, without paying or 
receiving hire or rewaid, advantage or pioht for the same in any 
wise {h), 

(0) Lttteis conceining goods or merchandise sent by common 
known earners (c), to be delivered with the goods which those letters 
concern, without hue or rewaid or other profit or advantage for 
receiving or delivering those letters 

1342 None of these statutoiy evceptions authorise anyone to 
make a collection of such iKcepted letteis foi the puipose of sending 
them in the manner theiehy authorised (d) 

1343 Subject as aforesaid, the following persons arc (c) expressly 
foibiddon to carry a letter, oi to lecoive or collect oi delivui a letter, 
although they receive no hue or lew aid foi it ~ 

tl) Common known caiiieis(c), their seivants or agents, except a 
letter concerning goods m then c.iits or waggons or on tlioir pack 
horses (/), and ownois, diivois, oi guauls of stage coaches, 

(2) Owners, masters, oi comiimudeis of ships, vessels, or steam¬ 
boats, sailing or passing coastwise oi (*therwise lietween ports or 
plac^^s within the Biitish Inlauds, oi between, to, or from any ports 
within His Majesty’s dominions out of the British Islands, or their 
servants or agents, exiopt in lespoct of letters of meichants, owneis 
of ships 01 goods on boaid , 

(3) Passengeis oi othei persons on lioard any such ship, vessel, 
or steam-lwat, 

(4) The owners of, or sailois, watermen, or others on board, a 


{v) See Circular Delivery Co , Lid v Clare (1869), 20 L T 701 (con 
Tiction under the einular provision in the Post Office (Management) Act, 
1837 (7 Will 4 4L I Vict o 3J), lepealed by Post Office Act. 1908 (8 
Edw 7,‘c 48) « 

(a) For definition of ^‘postal paeket,” see note (k), p 630, ante 
(fc) As to shipping generally, and as to owners and masters of ships, see 
title SHimvu AM> Navioation 

(«) As to who IS a common earner, see title Carriers, VoI IV, 

pp I—fi. 

(d) Peat Office Act, 1908.(8 Ldw 7, c 48), s 34 (2) 

{e) 34 (3) 

{fi 6e0 BtmeU V Chugh (1818), 1 B. & Aid 461 (a decision uiulor 
flat. (ISftt) 4* Leo 3, c 81, s 6 (now repealed)). 
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sliip, Vessel, steam^boat, or other boat or baiige passing* or repasain^ 8*ot‘ s* 
on a nver or navigable canal within Ilih Majesty’s domunou8(£r). fit 

1344 Any unauthoriHeJ pcjwm who bonds or caubos to lie sent,or 
tenders or delivers in ordei to b« sent, or convoys, or pcrfonns any 

eervice incidental to conveung, olhmwihe than by jiost (A), any Offenctss «mt 
letter not excepted from tlio'exdusno prnilogt+ of the I’ohtniabter- 1 *®““'“'*** 
(Joneral, or makes a collection of those excepted letleis for the 
purpose of conveying oi sending them eitliei by post or otherwise, 

IS liable on buuimary conviction to afiiie not exceeding £li foi every 
letter, or, if he lie in the practice of doing anv of the said things, 
to a foifeit of JLIOO foi every week duiuig winch the practice is 
continued (t) 

Skct 3 — Finance 
Si Ii-''UT 1 ~J{rvfnm 

1345 The gross levenues of the Tost Othce (/) iiiust be paid at Towlmm 
the timeH and under the legiilutions jirohCiihed by the Treasurv, to 

the account of His Majesty’s Exchequer at the liaiik of England and I'"'*****-'' 
the Bank of lieland lespcctively (A) But of the gioss recoiptb(/) 
from the eanmge of postal paicels (»«) conveved by lailway t«b 
eleven-twentieths, oi, ujMm levision, such olhei amount as maybe 
fixed by agieoment oi ai Intuition to), must by slatuU‘ti>) be apiior- 
tiuned and paid to the lailway companies thiough the nudiuni of 
the London Bailway dealing Contnnllee ( 7 ) 

1346 Post Ofliceievenue \,(‘stqd in the C’lown is alionahle, charge- v^r*lw^ in 
able, 01 giantable by the Boveuign for Ins 01 her life only , all gifts, ' 
giants, 01 alienations made othei liM' aie null and voidti) 

{g) As to rivers and iiaMiiablc canals, see titles Kaicwai s ano ('an ILS , 

WtlEKS xsu Wxit.KCOCl*Sl s 

(/i) bee detinitiou, note (m), p 6,)!, ante 

{t) Post Office Act, 1908 (8 1 dw 7, c 48), » 34 (4J, (0) As to offents s 
and penalties geueially, see p ettO, punt ^ 

(/) After deduction of pajitu nfs lor draw backs, bounties of the naiuio 
of draw backs, repayments, and discounts (Excheipn r and Audit Pepail* 
uients Act, l86b (29 & 30 Vict c J9), s 10) 

(k) Jbtd , and see title llt\t\ri' 

(l) See Post Office (Parcels). Act 1882 (15 & 46 Vict < 74), m 2 (2). 4 

(m) Parcels " are all such postal packets os by the Regulations ol the 
Treasury,made under the Post Office At t, 1908 (8 Kdw 7, e 48), aie dellued 
to be parcels (Post Office (Parcels) Act, 1882 (45 Cc 46 Viet c 74), s 17 « 

Post Office Act, 1908 (8 Ldw 7, c 48), s 91) btoj Inland Post Warrant. 

1903, s 79(Stat R A- O Rev , Vol X .Post tlffit'c, p 32) 

{») See p 653, post 

( 0 ) See Post Office (Parcels) Act, 1882 (45 & 46 V let c 74), s 8 Lnder 
the Railway Companies Arbitration Act, 1859 (22 & 23 Vict c 63), and 
amending Acts, and now byr the Conveyance of Mails Act, 1893 (66 (L 57 
Vict c 38), s 1, at the instance dl any party, the Railway and Canal 
Commission are the tribunal of arbitration, as to which see titles CoURis, 

Vol IX , p 217 Railwavs AVD Ca’^als 

(n) Post Office (Parcels) Act, 1882 (45 3L 46 Vjct c 74), s 6 

(g) Ibid, ss 5, 12, and see Bailway Cleanng Act, 1850 (13 14 Vict 

e xxxiu), title Raiiwaxs and Canal« 

(r) Post Office Act, 1908 (8 Edw 7, c 48), s 39 , see also Crown Lands 
Act, 1702 (1 Anne, c 1), s 7, confirmed by Civil List Act, 1837 (1 &. % Viot 
c 2), a 1, Civil Lilt Act, 1910 (10 Edw 7 A 1 Oeo 5, o 28), see title 
Constitution At Law,\o! VII, p lo8 
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PoSt^Obtici. 

flFCT .1 ,ST3-8»Ct. 2 — 

Finance. 1847 Without prejudice to the provision above-mentioned as to 

Expense*. payment for the carnage of parcels, all expenses incnrred by the 
Postmaster-General in the management of the Post Office are paad 
out of moneys provided by Parliament (s) 

Sub-Sect 3 —Accounta 

Account!. 1348 The Fostinaster-General must cause such accounts to be 
kept of the Post Office revenue and expenses by such officers and 
under such regulations as the Treasury direct (t). 

Audit. 1349 The Coinjitroller and Auditor-General must, if so required 

by, and according to any regulations prescribed by, the Treasury, 
examine and audit the accxmnts of the Post Office (a). 


Part II.—Dealings with Land. 

Sect 1 —Holding of Land 

PostmBHter- 1350 The Postmaster-Geiieral for the time being is a corporation 

^olwrailoii purpose of acquiring and holding land (c) All land 

^r^ra loi jjj jjj tiubt foi His Majesty fur the put pose of the 

Pofat Office (d) 

Sect 2 —Acquisition of Land. 

Power to 1351 The Postmastei-Geneial, with the consent of theTicasurv, 
purciiasciand may puichase land for the puipose of the Post Office (c) Such 

(!) Post Office Act. 1908 (8 Edw 7, c 48), u 40 
It) Ibtd , B 41 Accounts of the payments of gross revenues luto'^ 
Exchequer must bo rendered to the Coniptioller and Auditor General 
daily, in such form as the Treasury may prescribe (Exchequer and Audit 
Departments Act, 1886 (29 A 30 Yict c 39), s 10) 

(a] Ibtd , s 33 

{b) By the name of llis Majesty’s Postmaster General with p^petual 
succession and an official seal (Post Office Act, 1908 (8 Edw 7, c 48), 
s 45 (1)), see title Corpora noxs, Vol Vlll, p 305 As to the purpose of 
his mcorporation, see Bmnbndge t Postmaster General, [1906] IK B 178, 
C A , per Mathew, L J , at pp 193,194, as to the effect of lus demise, see 
some observations of F W Maitland, Law Quarteily lleview, Vol XVll, 
p 146, see title OoxsnxuTioMAi. Law, Vol Vli, pp 1(^, 106, and 
see, further, p 628, ante 

(e) “ Laud ” here includes any nght or easement in, over, or in respect 
of land (Post Office Act, 1908 (8 Edw 7, c 48), s 46 (4)) 

(d) The " purpose of the Post Office ’* means any purpose of any of the 
Post Office Acts or of any Acts for the time bemg u force x«^tmg to 
Post Ofhoe money orders. Post Office telegraphs, or Post Office savings 
banln* and includes any purpose retatmg to or in connection with the 
execution of the duties for the time being undertaken by the Fostmaater- 
Oeneral or any of his officers {tbid , s 89) 

(♦) Ibid , s 46 (1), and seo title CoMFui.aoBT Purchase or Land and 
O g||t£N9ATiON. Vol VI, p 162, see d.e&iution of “Iwid” la note (c), 
mtpm. See also the text, supra The vendor or lessor la not bound or 
untitlBd^ inquire if the daahug has statuti^ authority or the consent 
ot ^ IVcasury (Post Office Act. 1908 (8 Edw 7, o. 48), a 47 (8 )). 
Wheiu Postmaster General has purchased land, oompulsflTily or by 
agreement, foe «,he purposes of the Post Office, with notice of r^Hxietive 



Part II.—Bkalkos with LAm . 

p ^ 

ptirchABe is <! 0 iu 6 tim 6 B oisde Ruder special statutory powers (/)}; it 
may also be made under the provisions erf the* Irtuids Claimes 
Act 8 C< 7 ), which are incorporated with the Post Office Act, 1008 (fc), 
except the provisions relating to access to the special Act (i) * 

The pro\'i8ion8 of these incorporated Acte with respect to coni- 
pulsorv purchase of land must not lie put m force until the sanction 
of Pamament has been obtained {j) 

1352. At least three months before application is made to 
Parliament for sanction to the compulsory purchase of land, the 
Postmaster-General, with the consent of the Treasury, must serve a 
notice on every owner or reputed owner, lessee or reputed lessee, end 
occupier of any land intended to lie so purchasedt doBcrihing the 
land intended to be taken, and in general terms the pulses to 
w'hich it IS to be apphod, and stating the intention of the Treasuiy 
to obtain the sanction of Parliament to the pin chase thereof, and 
uiqmrmg whether the person so served absents or dissents to the 
taking of his land, and requesting him to forward to the Treasur> 
any objections he may have to his land lanng taken (/i) The 
Treasury must, at some time after the seivno of the notice, make a 
local inquiry by a competent officer into the objections made bv 
any poisons whose land is required to lie taken, and by any other 
peisons interested!/) Tlie Treasur;j, if sutislied after inquii> that 


covenants thereon, the covenantee’s remedy for miury i« to claim com¬ 
pensation nnder the Lands riaiises Oonsohdation Act, 1845 (8 &i tt Viot 
c 18), s 68 (see title CoMPOL^oKS Pwiiciusn oi Lam> am» ('ompinsation, 
Vol \j,p 41), and not daniaffis by ortum foi bnach of covenant (see 
Kirby y IJ arrogate School liont a, I Vh 4}7 (’ A) Similarly, inter- 

ieienoe by a Post Oflico building with ancient lights cannot be restrained. 
bi^gives 1160 to a claim for compensation As to acquisition of rights to 
as against the Crown, sec title Lasemi'nts and Pmomts A Phendrk, 
Vol XI, p 309 For a ease of alleged breach of cov cnant by the 
Postmaster General to use premises as a post office foi the distnet, 
fieeWadhamv Postmaster uencral (1811), h li OQ B 844 Fot_ foim 
of Ibase to the PostmaMter General, see Encjolopaedia of Forms anHsPre 
cedents, Vol VII, p 418 As to increment value dutv and stamp duty, 
see p 629, ante 

{f) For example, power waa given by the Post OffiM* Extension Act, 
1866 (28 & 29 Vict c 87), to purchase a site for the ext«nwon of the 
(ieneial Post Office in St Maitm's le Grand, and by the Post Office 
(Sites) Act, 1885 (48 &c 49 Viet e 4,>),to acquire cert^n lands in I^ondon, 
Birminghani Bristol, and Newcastle upon Tyne for the public service 
The Puhhc Buildings Exprmscs Act, 1898 (61 A, 62 Vict c 5),provided for 
defrftyuig expenses of purchase of land for, and woiks on, Post Office 
buildings at Queen Vietona Street aud West KensingtAm, see also 
Pubhe BuildinfS Lxpen»e« Act, 1903 (3 Edw 7, e 41) 

(q) See title Seai. Propfrtt and Chattbi-h Rbai- 
(A) 8 Edw 7, e 48, a 46 

(?) In coiistimng those Acts for this puniose, the Post Office Act, 1908 
(8 Edw 7, c 48), IS the “special Act,*’ the Postmaster Oener^ is “the 
promoter of the undertaking,” aud “ land ” has the meaning as in note (c), 
p 634, tttUe (Post Office Act, 1908 (8 Edw. 7,6 48), s 46 (2) (a)) The bond 
reqiur^ by the Lands dauses Coosolidatioii Act, 1846 (8 6c 9 Vict c 18), 
«. 86. inusi^ under the Postmaster-General’s seal, and is sufficient without 
sureties (Post Office Act. 1908 (8 Edw 7, e 48), s. 46 (2) (b)) 

0) Ibid., s 46 (2j (e) ^ 
ikpiM,, s 46 (2) (e). (d) 

({) IM.. ». 46 (-2) (e). 
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the land ought to be jjaken, liay submit a Bill to Farlmment 
authorising the Postmaster-General to take the land Any sueh 
B^l IS deemed to be a public Bill, and, if passed into an Act, to 
have conveyed the sanction of Parliament to the compulsory 
purchase therein mentioned The period for the compulsory pur¬ 
chase IS three years after the passing of the Act (m) 

1353 Where the Postmaatei-General deems it e:ipedient, with 
the consent of the Treasury, to purchase for the purpose of the 
Post Office any land belonging to His Majesty in light of the Duchy 
of Lancaster, the C'hancelloi and Council of the Duchy maj, if they 
think fit, agiee wiLli the Postmastei-General for the sale of, and 
may abholntely make sale of. such land for such sum of money as 
may to them appeal sufficient consideration for the same (n). 

Sfci 3 —Disposition of Land 

1354 The Postraastei-Gcneial may, viith the consent of the 
Tiortsnry, sell, exchange (o), lease, oi suriendei on any tenns, any 
land for the time being vested in him {p), stipulating for, cieatmg, 
or u* 8 iM\ing all such rights oi easements as may be deemed 
propel ( 7 ) Ho mav sell either by public auction or bv private 
contnu t, and mav make an\ stipulations, as to title or otheniise, m 
any conditions of sale or contiai t of sale 01 ouhange, and nun buy 
in at unv auction, and ma> lescind fu van nnj contiact foi sale or 
exchange, and nui} le-seil or ie-e\( liango any such land(/). 


Part III. - Conduct of Business. 

Slc t 1 — llcqulations, f 

1355 The Ticasnry may make regulations by Manantf#), on 

(mi V tf the Bill 18 ]>onding in either House of Pailinnitiiit a peMion 
IS iiresnitcil against anything compnsed theioin, tho Bill may bo reffflPred 
to a SI loot committee and the petitioner may appeal and oppose as in tho 
laac ol piirate Bills (Post OlTice Art, 1908 (8 ^d^\ 7, c 48), a 46 (2) (f)) 
bee tilso title Piuliamfnt, VoI XXI, pp 747 et srq 

(m) Post Oftue Act, 1908 (8 Bdw 7, e 48), s 46(3) 1 ho laud nun bo 

assured to the Postmaster Ooneial and tlie money is to be paid and dealt 
>sit]i OA if the land had been sold under tho Duchr of Lancaster Lauds 
Act, 1806 (18 A. P) \ut 0 58) Nee also title Povstitciioval Law, 
VoI VII, pp 221, 222, 228 

( 0 ) On any such evohange he mav give or receive any money for equality 
of evehango (Post Office Ai t, 1908 (8 Edw 7, e 48), b 47 (I) ) 

(p) JbxS No party to the dealing la bound 01 eutftlerl to ,ji||quiT« 
sihethor statutorv authority or the eonsent of the Treasury has been 
given thereto (ihnl , s 47 (S) ) 

(q) ibid , 8 47 (2) 

( 1 ) Ibid , « 47 (I) As to stamp duty seep 620 ante 

(#) Anv such nairanl may be signified in nianntr provided by tbe 
Treasury Instruments (hignature) Act, 1849 (12 & 13 Vict c 89), any 
ordir» consent authority, or direction of the Treasuiy (not beings warrant) 
undetr Hxo Post OfRee Act, 1908 (8 Edw 7, e 48), may be ugraled either 
as by that Act provided* or under the hand -^f ane of their seemtaries or 
BiwfBt|nb secretarus (mu* p 029, ante) (Post OflSe Act, 1908 (8 Edw 7, 
e 48), a. 88). Wairants or regulations made under any Act repealed by 
the Pdst Of^ Aet, 1908 (8 Edw 7, c 48), may be revoked or Atered by 
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Part III.—Ooirotis^ of BtrsiNSSS. 

th« ropresentatioR of the FoetmftBte^-Gonei^UO* witli respect to all 
matters authorised or required by the Post Office Act. 1908 to be 
effected by Post Office regulations (u) All Post Office regulatiops 
must be laid as soon as may be before both Houses of Parliament, 
and a notice of the regulations having been made, and of the place 
where copies of them can lie purchased, must be published in the 
London Gazette (w). 

Sect 2— Postoffe. 

SlU-SlCT 1 —In Omerttf 

1356 On all postal packets (r) which are conveyed or delivered 
for conveyance by post under hib authority, the Postinaster-Geneial 
has power to charge, for the use of His Majesty, such jiostAge {y) 
and other sums as may l»o fixed by the Treasuiy by w arrant (r). 

8 db Sect 2 — Rates of Postaqe 

1367 The Treasurj may within certain limits (a), by warrant (ft), 
fix the rates of postage (r) and other sums to bo chuiged in resiiect 

warrant under the Post Office Act, 1008 (8 Edw 7, c 48), bnt, if not so 
revoked or altered, they lemain in force (tJttd , s 92 (d)) 

(i) Jbtd . B 82 (1) 

(tt) 8 Edw 7, 0 48 

(t)) “Post Office rcgulalions” aie rcgiilattonofor tlu tunc being in toroo 
ra^c under the Post Office Aci, 1908 (8 Ldw 7, c 48), by arrant of the 
Ircasury, whether made upon the mouimcndation of the Poatmaater 
General or othei wise (tftid , a 89^ The uiattera authonaed or required to be 
effected by Post Offlto Rcgulationa’are —Rates of postage (ace the text, 
supia, and pp 638, 630, post), conditions of transit (seo p 642, post), 
circulare or marka on newspapera not chargeable as letters (p 639. post), 
re direction of postal packets (p 639, post), and of privileged letters (p 641, 
^j»olf), postal arrangements uiih foreign States (p 657, post), stamping 
paper provided privately (p 640, post), collection and delivery of letters 
not by post (p 631. ante), detention of book packets (p 643, post), 
indecent corammueations (p 644, post ). newspaper aupplemcnts (p 647, 
pof*), literature for the blind (p 638 post), money orders (p tHJ^ost), 
postal orders (p 648, post ), and gratuities to masters of vessels (p 056, 
jjost) See the w arrants thereat 8e\ erally referred to, as to the etfect tlierwif, 
see Post Office Guide See also note (p), p 642, posf As to proof of Post 
Office regulations, see Post Office Act, 1908 (8 Edn 7, c 48), s 30, see 
.. title Evipence, Vol XIII , p 625, note (g) 

(IT) Post Office Act, 1908 (8 Edw 7, c 48), s 82 (2) 

(r) See note (h), p 630, ante 

(y) Postage *' means the diitv ehargcahlc for the transmission of postal 
packets (Post Office Act, 1908 (8 Edw 7, ct 48), s 89) All dutieji of 
postaM and other sums in respect of postal packets payable m pursoanco 
of the post OfflM Act, 1908 (8 Edw 7, e 48), or any warrant or regulations 
inad6’‘^ereanuer, are chargeable as stamp duties, and all enactments 
relating to stamp duties apply thereto (tbtd , s 10) As to provisions under 
the Finance Act, 1911 (1 & 2 Geo f*. 48), s 20, for enabling the Post Office 

to exercise powers in relation to stamps etc, see title Revenue 
(«) Post Office Act, 1908 (8 Edw 7, c 48), ss I, 2 

(a) See p 638, post 

(b) See note (s), p 636, ante A warrant under the Post Office Act, 

19(ffi (8 E^pr 7, c 48), may, subject Ui the Umilatinns therein contatned, 
revoke and alter any existing rate of postage or other sums, and any 
existing warrant an i IDPIM ion made under any Act thereby repealed 
(ibid , a 92 (d)) « 

(c) See note (y), supra. 
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of postal packets (it) uivier the Post Office Act, 1908 (e); aitdl]d£ay 
regalate the scale of weights and the circuTnstfmoes aceotding to 
w^h those rates and sums are to be charged, and the power of 1^ 
Posfcmasier-General, with or without the consent of the Treasury, 
to remit any such rates or sums (/). 

1358 In the Biitish Islands the minimum rate for an inland {(f) 
letter must be one penny, the maximum piepuid rate for (1) an 
inland post-card (/t), one halfpenny, (2) a reply post-card, double 
that sum, (3) eu inland book packet, one halfpenny for every 
two ounces m weight, or for any fractional part of two ounces above 
the first or any additional two ounces, (4) each inland registered 
newspaper,whether with or without a supplement or supplements, 
and wheihei single or m a packet of two or more, one halfpenny, 
but for an inland packet of two or more registered newspapers, 
with or without a supplement or supplements, the maximum rate 
IS the prepaid postage for an inland hook packet of the same 
w eight (t) 

1359 A Treasury warrant may also fix special rates and regula¬ 
tions for the liansmission by post of postal packets consisting of 
books and papers impressed foi the use of the blind (j;. 

1360 Rates of postage between the United Kingdom and British 
possessions and foreign countries are fixed by the Postal Union 
Convention, except in tlie case of the very few countiies which are 
not parties to the Postal Union, when the rates are the subject of 
special agreement (/f). The Treasury is by statute (/) authonsed to 
make regulations, by warrant, for carrying into efifect the provisions 
of the Postal Union Convention, so far as they relate to foieign 
States, and any other arrangements, with respect to the con¬ 
veyance by post of postal packets between the British Islands alld' 
places out of the British Islands, oi between places out of the British 
Islands (m) 


(d) See note (A), p 630, ante 

{e) 8 tdw 7. 0 48 

if ) Post Office Act. 1908 (8 Ldw 7, c 48), e 2 

{q) Inland,” used in relation to any postal packet or dMcnption 
theieof, meauR. in the case ol the British Islands, posted therein and 
addressed to some place thereinm the case of a Bntish possession, 
posted therein and addressed to some place therem, used m relation to 
postage, it means the postage charged on the packet (tb$d , s 89) 

(A) note (»), p 643, post 

(I) Post Offi<ie Act, 1908 (8 Edw 7, e 48). s 2 (1) (a), (b) 

(;) » 2 (1) (d), see Inland Post Warrant, 1903 ^tat O. 

Kev,, To} X , Post Office, p 8), os amended by Inland Post Amen^hnmit 
(Mm 9). Warrant, 1907 (Sitat R. A. 0 , 1907, p- 876) (rates of postal), 
and inland Post Amendment (Mo W) Warrant, 19(^ (Stat B. & 0, 
1908, p. 714) (special conditions relating to literature for the blind). 

(1) A meeting of all States belonging to the Union u hdd abo^ every 
fltf joim, and between the meetmgs the basmess of the Union w tiws- 
•6^J^the International Postal Bureau at Berne The ^nfveidton 
made at Berne in 1876 is rensed at the sneoesuye meetings; 
toe|«Mi»4tffision took place at Rome in 1906 ^ 

(l) pi«tt>©ee Act. 1908 (8 Edw 7. e 48), s 4^ 

(m) SIpe p, pout As to the maxunum rate of prepaid pMitaga cm 
newspi^^Pi, notiieing inland ^postage, see p. 646, port. 
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1361. Post Office regulainoDB («) may detiemitte(l) ciTcalate 
or what oommercuU legal, and other eiruibr docunieiik (,<»)♦ aud <2) 
what marks or indications ie£ernng to the contents of a r^stei^ 
newspaper (p), when writt^ or printed on the ueaspaper or its 
cover, shall not be charged with postage as letters (q) 

Such regulations may also make provisions respectmg the 
re direction of postal packets, and the transmission of postal packets 
so redirected, either free of charge or subject to such postage as 
may be specified in the regulations (r) 



u to ^ 
exemfftta&a 


St B .Sect 3 — Paymmt of Postage 

1362 Postage is usually prepaid by means of stampb. 'When an Mode o( 
inland letter oi packet (other than Votes oi Parliamentary Pro- p»y»«at. 
ceeding8(«)) in the British Islands is not prepaid or is insufficicnilv 
prepaid, the postage charged thereon is, subject to anv Treasury 
Warrant undei the Post Office Act, 1908)(O, double the postage 
otherwise chargeable on the deficiency («) 

1363 Where the postage or any other buin chaigeable on any Where 
postal packet (<) is not prepaid b> the sender, or is insufficiently 
prepaid, the postage oi sum, or the dehciency, as the case may be, 
must be paid by the addressee on the delivery thereof to him; oi, 

if the postal packet is refused, or the addressee is dead or cannot 
be found, by the sender (u) In such case of non-prepayment or 
insufficient prepayment, if the addressw, on ret'eiving the packet 
and paying the amount diA^, dusires to rcjoit it, and to compel the 
sender thereof to pay the amount due, the Postmaster-General, on 
the application of the addressee, and subject to Post Office regula¬ 
tions (jr), ma> chaige the postage or other sum, or deficiency, as the 
cose may be, to the sender, with the additional postage of returning 
the packet to him the sender must then pay the said charges, and 
on payment thereof by him the PostinasU'i-tleneial must r^ay the 
addressee (a) 

Postage may l>e prepaid in cei tarn cases by money (h). 


(n) See p G36, ante , and see Post Office Guide 

(o) See Inland Post Amendment (No 7) Warrant, 1906 (Stut It 4t 0, 
1906, p 626) 

(p) See p 646, poet, see Inland Post Warrant, 1903, s 30 
(o) Post Office Act, 1908 (8 Edw 7. t 48), st 2 (3) 

(r> Ibtd , s 2 (4), see Inland Post Wan ant, 1903, bh 40- 44 
{si Seep 641, post 
(t) 8 EdW 7, e 48 

(«) Ibtd ,8 2 (2) A» to parcels and for detailed rate* of postage, see 
Post Office Warrants, the effect of which appears in the Post Office 
Guide. 

(e) See note (k), p 630, <mf« 

(w) Post Office Act, 1908 (8 Edw 7. c 48), s 3 (1), 

(i;) See p 636, onto, wad see Poet Office Guide 
la) Post Office Act, HN)8 (8 Edw 7, c 48), a 8 (2) But the addreeece 
hi nose tl» lew liable to pay the postage or other sum chargeable on a 
packet or any d^ciency thereon on tlm delivery thereof to him (uad. 
a. 3 (3)), unless he refiuwe to accept the packet withoa^pening it 

(k) Bee Inland Post Amendment (Ko 1) Warrant, EPM (Stat R* A O. 
IdM, p. 68B)i and Post Office Guide As t» telqframs, see ^tle 
TstsoKaras aho Telephoses • 
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Su3-SecT 4 .—Beewitry of Potiagt. 

tm All postage («') and other sums payable under the f^Ost 
Office Act, 1908 (d), in respect of postal packets (e), may be recovered 
in like manner as any duties granted to His Majesty by an Act 
relating to His Majesty’s revenue (/) are recoveiable by law(<^). 

Any sum not exceeding £20, due from any person for postage or 
in respect of postal packets, may be recovered in the United 
Kingdom summarily as a civil debt (/<), any such sum, not exceeding 
£50. ma> be recovered m Ireland, without prejudice to any other 
mode of recovery, in the civil bill court (t) * 

1365. In proceedings for the recovery of postage or other sums 
in ies|>ect of postal packets, the pioduction of any postal 
jiHcket in lespect of which such recovery is sought, having thereon 
a Post Office stamp denoting that the packet has been refused or 
rejected, oi that the addiessee was dead or could not be found, is 
}>} tmd facie evidence of the fact denoted (A), and the person 
from whom such postal packet purpoits to have come is, until the 
(ontraiy he proved, deemed to be the sender of the packet(0 The 
official mark of any sum on any postal packet as due to the Post 
Office, British, colonial, or foieigu, in respect of that packet, must 
Ill every British court, within or without the United Kingdom, be 
MHsoived as evidence of the liability of the packet to the sum so 
maikod, and the sum is lecoveuibio in any such couit as postage 
duo to Ills Majest) (m) 

I 

1366 The Commissioners of Inland Revenue may, under regula¬ 
tions made or sanctioned by the Treasury, stamp any paper sent to 
them fur the put pose of being stamjied as coveis or envelopes of 
letteis or packets, with stamps denoting the seveial rates of postage 
on jiaviuent of the amount of the stamps required to he impressed 
on the papci, and, unless the amount exceeds £10, on payment of 
such'-aaded fee as the Tieasury nm> diiect(^«) 

SiB-Slci b — l jemptioui from l*o$taije 

1367 There are cei tain statutory exemptions from the liability to 

payment of postageoO Petitions and addresses foiwarded to His 


(c) Sec note (y), 637, ante, 

ill) 8 Fdw 7, 0 48 
(e) See note (h) p 630, ante 
if) See titie llevEKOk 

Office Act, 1908 (8 Edw 7. o 48), s 7 (1) In the CSmnnel 
lalands and Isle of Man, aa a debt du6 to the Crown {tbtd ) 

(fc) Ibid , a 7 (2)) As to recovery of debta aummarily, aee title 
llAaiSTRATSS. Vol XIX:,pp 600, 610 
M Post Office Act, 1908 (8 Edw 7, c 48), a 7 (3) 

Jfc) llid.,8 8{1) 

(A) Ikid , a 8 (2) 

(m) a 9 * 

(n) Jaw , • 11 f*^aee title Revsnue. Aa to the appboatwm of enaetmenta 
relating to i^amp duties to postage, see note («), p 637, ante 

{o)sW note (y), p 637, on|e. 



Pakt 111.— €ohdi^ of Bosiksssi. 

Majesty by post are exempt from postage (p). Members of eacti Se«i»,2. 
House of Parliament may receive b\ post petitions and addresses to Boiitafl. 
His Majesty and petitions addressed to either Mouse of Parliament, 
not exceeding thirty-two ounces in weight, exempt from postage, meSSS 
provided the same me sent without covers, or in coveis ojieu at the I'arhamem, 
sides {q) 

1368 The postage clurged upon any Votes or railiamentai v VoiMor 
I’roceedmgs sent by post wilhm the liritihh Islands, not prepaid or 
insufiiciently prepaid, is, subject to any Wan ant of the Tlea'.ur^ 
under the Post Oflhce Act, 1908 (i), the postage oi deflcu>nt‘^ which 
would otheiwise be chaigeable on them {A. 

1369 Certain seamen and soldiois (a) are privileged to send and '»<'»•»«> aud 
receive letters, not exceeding half an ounce in weight, hv post, oi 

hv private ships between the British Islands and plates hev>nd 

the seas, on their own prnate toncerns, at a postage of one p('nn> 

for each letter when piopaid, subject iii the case of letteis sent by 

piivate ship to the payment of the gratuities pa^ubie to the mastoi 

of the ship (M The en]o>iuei]t of the piuilege is sulijocL to the 

following provisions -On any such letlei scut h\((). oi to he s* 

leceived by (</), any such piivileged peison, postago must l*e duU 

piopaid on the letter being posted, unless sent fioui puiLs hevond 

the seas, on such letters sent or leceived from paits hevond the 

seas, if the postage of one iieiiny is not jnepaid, postage of twoiieiue 

is charged to the leceivei (<*) In the case of letters sent h\ a 

privileged peison the writ/ci's Imnie, his class or description iii the 

vessel, regitneiit, corps, or detachment, to which ho belongs, mu^t 

appear with the direction on the letter, and the name of siuh 

vessel, legiment, coips, or detachment, and the signature of the 

ofticei coimuanding it, must be written on the lettei b> the said 

ofticer in his own liandwriling( f) Any such lottei to he recmod 

(р) Post OflSoe Act, 11>08 (8 Tilw 7, < 48), s .*5 (J) 

Iq) Ibid , s 5(2) 

(r) 8 Edw 7, c 48, pee p ft3G, ante 

{«) Post Olfite Act, 1908 (8 Edw 7, e 48), a 5 (1) 

(a) The privileged persons are the foUeming, wliile aUually implo>r*d 
m Hia Majesty’s service whether at home oi abroad —I or ali jiurposes. 
t very non commissioned offleer (not being a warrant olfleer) evnj band¬ 
master, schoolmaster, and soldier in any of His Majesty’s regular foites 
within the meaning of the Army Act, any speeml restivists within the 
mcamng of the Territorial and Reserve Forces Act, 1907 (I Edw 7, e 9), 

Part Ml (see title Royal Fokcbs), every seaman iii Uis Maje^t>’s Nav v 
or Indian Marine Service, and, as regards ro-direction. everv offiiei, 
commissioned or not, m the said regular forces, every commuisioniMl oflu er 
m tlie special reserve of officers, and every non commissioned ollicer in 
any body of special reservists, and every officer, commissioned or not, in 
the saidNavy or Marine Service, and ei^ry midshipman and master s male 
in Hjs Majesty’s Navy (Post Office Act, 1908 (8 Edw 7, c 48), s 6 (4) ) 

As to the military and naval forces generally, see title Royal Foi.i»•* 

For various offences arising out of the abuse of this privilege, see p bo.*, 
poH 

(bi Post Office Act, 1908 (8 1 dw 7, e 48). s 9(1). 

(с) Ibul . s. 6 (2) (a) 

(d) Ibtd , s 6(2) (o) 

(0) Ihtd., a e (2) (f) 

(/) ihMf. B 6 (2) (b). 

U L—XXU. 
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PoRff Officp. 

by a privileged persrfn niuat lie directed to that person, and the 
vessel, regiment, corps, or detachment to \Fhich he belongs must 
be Hpecihed in llic direction (gr) ; and must not be delivered to any 
person escept the privileged person to whom it is addrasded, or to 
some person authorised in writing to receive the letter by the officer 
in command(/i) 

Sect 3 —CondtUms of Trangtt of Poital PatkeU. 

Sub-Rect 1 —In OeneraJ 

1370 All postal pacl»et8(i) must be posted (i I, forwarded, con- 
vpye<l, and dehveied (/) subject to such provisions, conditidos, 
juobilutioiis, ami lostnctiona respecting the time and mode of 
liosting and delivery, and of the payment of postage (»») and othei 
hums in respect theieof chargeable under the Post Office Act, 
1908 (v), or any wariant or regulations made thereunder, and 
j expecting the registiation of, and giving receipts for, and giving 
and obtaining ceitificates of posting and delivery of any postal 
piuket, and the sums to bo paid m addition to any other postage 
lot that registration, leeeipL, or certificate, and resjiectiug stamps, 
co\eiH, form, dimensions, maximum weight, inclosuies the use of 
jiacki'ls (othei than letteis) for making communications, and other¬ 
wise, as may he dnocted by Post Office regulations (o) 

Sti> Skt 2 —Ltahihly /nr / ini 

1371 Tlie Pofttmastoi -General is not liable for the lo&s of a postal 
packet, or for any injury to the iacket{p).in tlio couise of its 
ti ansinission by post {q) 

Postal packets may be registered (») upon payment of a 
small fee, and i egistralion ensures a hand to hand check throughout 
the tinnsmission 

A certificate of the posting of an unregistered inland paicel and 

%) Post Office Act. 1908 (8 Fdw 7. < 48) « 0 (2) (A) 

{h) Ibtd , R 6 (2) (o) A Treasury Wanant under the Post Office Act 
1908 (8Edw 7,c 48), with roRpectto rates of postage, must, if neoeasaiy. 
]irovide for the delivery of letters of privileged persons ou their own 
pi ivate affairs, not exceeding, m the case of privileged persons other than 
such commissioned and warrant officers and midshipinon and master's 
mates as mentioned m note (a), p 641, ante, half an ounce m weight, free 
Irotn any postage in respect of re direction (ibid ,8 6 (3)) 

(0 See not&(M, p 630, ante 

(it) As to proof of posting, see p 659, pofi As to cirfificate of posting, 
pec note (g), p 046, po*t 

H) As i<> pioof of delivery see p 669 p<wf 

i»i.) Ar to definition of ' postage” sic note (^/), p 6*17, atUf 

Ut) 8 Edw 7, o 48 

(a) Ihtd , H 12 ' 

[p\ IJee lUiiw v < agon (1701), 1 Ijd Raym 646. approved m Whttfiidil v 
Le Deeptneer (I^ord) (1778), 2 I'owp 764 (bank-note stolen by letter 
•lyrier) 

(f) For definition, see Post Office Act, 1908 (8 Edw 7, c 48), • 90 (a) 
Aa to the effect of delay or loss in the post upon formation or revocabon 
cil eoi^act, payment cV • P OVS poaU 
ft) For piurucnlars of these several service see the Postsd Guide 
They ate sanctioned, so far as necessary, by Treasury Warrant. For ser¬ 
vice by registered post, sep p. 668, poet. 



Part III —CoRDycrr or BuiiNSSs. 
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of an lubured foieigii or rolouial parcel cftn also be obtained, and 
a certificate of the dehveiy of most articles of registered oi maut'^ 
foreign or colonud correspondence. * 

An inland posted packet may also be sent by axpiess im^genger 
ihrougbout its entire course, in uhich case it can traced from 
band to hand (») 

1372 The legistiation of, or giving a leceipl fui, a pohial 
packet (a), or the giving oi obtaining of a certificate of posting or 
delivery of a postal packet (6), does not, howevei, make the Tost- 
mastei'Geneial or the Post Office levenue ui any mauiiei liable foi the 
loss of the packet or its contents (c). Nevei theless, subject to uei ta in 
lules, and vrithin ceitain limits, the Postmastei-General volunlarilv 
and as an act of grace pays compensation, according to a jiublished 
scale (d), for loss of, or damage to, registeied packets, parcels and 
express packets, and ceitain insuted foioign and colonial postal 
packets (c) On the same footing he pu}8 compensation in ceitain 
cases for the loss of, or damage to, insured iniand paiccis {J ). 

hiw-Sin —(trtim o/ IhnjMiich 

1373 ^^here the despatch or dehveiy fnmi a post olhce(< 7 )of 
letters (/t) would be delayed by the despatch or delivery theiefioin at 
the same time of book packets, pattein or samjile packets, and jKist 
caidB(tj, or any of them, those packets, or cards, or any of them, 
may, subject and according to Post Oifice legulaiions, be detained 
in the Post Ofhce until the despatch oi dehveiy next following that 
by which thev would oidmanly be despatched <n delivered (A,; 

(«) See Inland Post Warrant, 1803 Postal packets winch cotiiaiu com 
and oertam other articles, or which are marked “ registered," must be legis- 
tcred itbul , ss 62—67), as amended by Inland Post Amendment (No II) 
Warrant, 1010 and (No 14) 1911 (Stat K &0,1910,p 608. 1911.p J2K) 
( 0 ) See note (A), p 630, anU 

(b) See Inland Post Warrant, 1903, «8 68 69, as ainendid by inihnd 
Ptwt Amendment (No 13) Wan ant, 1911 (btat K At 0 1911, p 327), 
and Post Ofboe Guide 

(o) Post Offlce Act, 1908 (8 Kdw 7, c 48), s 13 As *■> the liability of 
railways in respect of parcels, see p 651, post 
{d) bee Inland Post Wai-rant, 1903, sx 70—73, and the rates »f com¬ 
pensation in Inland Post Amendment (No 3) Wariaiit, 1905 (btat 11 A 0 , 
1906, p 366) Sec, generally. Poet Office Guide 
(e) As to express delivery, jiosting, mileage, and extra dietanee fcee, 
see Inland Post Warrant, 1903, es 48—61, as amended by Inland Post 
Amendmeht (No 6) Warrant. 1906 (Stat RAO 1906, p 526). and Post 
Office Guide As to conveyance of foreign and ooloniai postal packets, 
see Post Office Guide 
(/) See Post Office Guide 

(o) For deffiiition of ‘^oet office," qpe note {g), j) 630, ante 
(A) Tba Inland Poet Warrant, 1903, e 79, defines a letter as any iioetal 
packet whioii is not a post card, haifp^nv packet, newspaper, or parcel, 
for a definition of " nalfpenny paeKet.**^ see Inluid Post Amendment 
(No. 7) Warrant, 1906 (Stat B A O , 1908, p 626) 

(s) iWt-eord (tied} means a card of the authorised dimensions lK*sntig 
cither ab impressed or an adhesive stamp denoting a rate or duty of postage, 
and, except where the context otherwise requires, inehides a " reply 
poet-card ” (#« , and 4hid , ss 16—18) * 

ik) Post Office Act, 1908 (8 Pdw, 7, o. 48), s 16, largdy fcllowiog the 
Inland Port Warrant, 1903, s. 76. 
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Ri B-SiCT 4 — Ifett'rn of VodaX Pa krf$ 

1374 The rofetmaster-General’s duty is to deliver the postal 
packet as addressed, and delivery cannot be count'ermanded or directed 
by the sender Wlien delivery cannot be effected or is refused, the 
Postmaster (Jenetal is under no obligation to return the postal 
packet to the sendei by post (0 

In practice letteis and parcels aie always returned by post free of 
eliaige when llie sender’s name and address can be ascertained (/«) 
For the puipose of return, the Postmaster General is autborisetl to 
open a letter or oilier closed postal packet («) Post-caids, halfpenny 
packets and neaspapeis are only letinned by post if they bear a 
request to that eilect, and in that case a second postage is 
thai god (o) 

Slli-SstI 5— Afm-f of Postal ludhttrs 

1375 T*ost Othie regulations may ho made for pi eventing the 
sending 01 deluery by post of indecent oi ohseone prints, paintings, 
])li()t()grnphs, lilhogiHpiis, engravings, books, or cards, or of other 
indecent 01 obscene ai tides, or of letteis, newspapeis, supplements, 
piihlicHtions, packets, oi post-cards having theieon, oi on the 
the coveis thoiecd. an\ words, maiks, or designs of an indecent, 
obscene, libellous, oi grosslj ottcmsive character (p) 

1376 If anv postal packet p/) is posted or sent by post in omitia- 
\eiili()n of the Post Oibce Act, lUUR (r>, or of any waiiant or legiila- 
tions made tberoiindei, the transmission thereof ma\ be rcfuseci, 
the packet iiia\, if necessary, be detained and opened in the post 
otbeo It must cuthoi be leturned to the sender theieof, or 
forwaicled to its destination, in either case charged with such 
additional postage at a rate' not exceeding the lettei late of jKistage, 
OI Without any additional charge, as I’ost Oftice regulations may 
dll eft («) 

1377 The Postmaster General may detain anv postal packet ( 7 ) 
snsjiecled to eonlain any contiahand goods and foiwaid the packet 
to the ('ommiBSioneis of IIis Maiesty’s Customs (f) 

(/) Ad alleging property in a pobtal packet in an indictment, sec p 669, 

J O'^t 

(ni) See Kc Stiurr's Trust'. flOIJ) N 149 and p 659 pout 

(n) The implied aiitliont> w the Post Oftice Act, 1908 (8 haw 7, c 48), 
s 56(2), WH tatlcs c’ONSriTLTiONAL Law, Vol MI, p 69, iioto(i), 
c UIMIKAI l.AW vsn rBOCfcPOBE, Vol IX , p 488, notc(fl) 

(«) See Inland Post Warrant, 1901, g 46 

(p) Post Otfioe Act, 1908 (8 Kdw 7, o 48), s 16, and Inland Post 
Warrant 1903 s 6 see, as to th# punishment for sending or enclosing 
such matters title Cbiminai Law anh Proceduke, Vol IX , p 639 , see 
also R V De Mamy, (1907] 1KB 388 (a prosecution under the now 
repealed Post Ollice (Protection) Act, 1884 (47 it 48 Vict o 76), s 4. 

(«) See note [h ), p bdO, ante 

it) 8 Edw 7. c 48 

(#) See thid .8 17 

(f) See *htd, 8 18, and'title Revenox The Commismoners, in the 
proseuoe or the person to whom tho packet is addressed, or if. after notice 
iti writuu from them requiring his attmidance, left at or forwarded by poet 
to tho (^tidruMpn the packet^^e faili to attend, then in hia absemoe, may 



Part III —Cokdiwt of Br&nnrsa. 

SncT 4 —Gmeral Rttfuhtum of 

1378 The terms and conditions respecting the earh closing W 
Post Office business aie biiljgett to the approval of the Poslwaster- 
General (u) No closing order can apph to any shop m here the only 
tiade or buhiiiess canted on is Post Office bnsiuess (t) Where 
Post Office business is earned on in any shop in addition to any 
othei business, if the shop is a telegiaph office, there is no ohhgatioii 
to close on the weekl} half-holidav so far as lelates to the tmiis- 
aetion of Post Office business (at Where the Postmastei *(161101111 
certifies that the exigencies of the postal set vice leqvmethat Post 
Office business be transacted m such a shop at times >\hen under 
the Shop Act, 1911(0, the shop must othei wise he closed foi 
the weekly half-holiday or undei conditions not tnithoiisod by 
that \tt, the shop is exempted fioin that Act foi the purjiose of tlio 
trarisatUon of Post Office husmoss, to the extent coi titled to Ihj 
necessary by the Pobtinaster-CJenoial (y) 

1379 Weights and measures supplied h> the Post Ollno and 
used for Po&t Office business cannot ho tested and condemned under 
the Weights and Measuies Act, 1B7H(„) 

1380. Post Office buildings are not hahle to he latod (a) 

1381 Not ues and lists oideied by the Kegistintion A<t.s(/>) to 
be affixed near post ofiices must nevertheless not he ailixed in oi 
on any post office or any place *or piopeit> belonging to or used 
bj or on behalf of the Postinastei OeniTal without his authority. 
Wheie ho thinks that siuh affixing would ohstimt or incoiuenience 
the bu8incs“5 of the post office, lie may lefuse that aulhoiitj (d) 

open and examine the packet 11 Ihev hud anv contraband goods, they 
may detain the packet and ils content . for the purpose of prosocutioii , if 
they hnd none, the^ must eithci dohvei the packet to the adoiesseo Wi|ori Jus 
paying the postage, it any, charge,iblo thereon, or, if he is absent, foWaid 
the p,uket to him by post (I'ost Offi( 0 Aet, 1908 (8 > ilw 7, c 48), 8 18) 

(«) Miop Jlonis Ut, 1004 (4 Ldw 7, i 31), 8 2 see tt le Fai iokiks am* 
Shois, \ol XIV, p rill 

(i) Or where the only trade or biihiness is Post Ofhoe busmess together 
with any of the tollowing —Kale of medieines, refieshriients, tobaiio or 
rwHspapers leMil of intoxwaiing liquors, or lailway bookstall or lefresh 
iiient room busuietw (bJiop Hours Act, 1904 (4 Kdw 7, c Ill), s 2 (6), hi’hoiJ ) 
(ic) Shop \ct, 1911 (1 &, 2 Geo 6, c 64). s 10 fl) (a) 

(r) /lod , f 2 

(y) Ihd, s 10 (1) (b) Saxe ss .ibove hiated,tliebhop Ad, 1911 (1 A 2 
Geo 5, 0 64),. does not apply to Post Office business, nor to any piemises 
wherein it is transacted (ilod, s 10 (2)) 

(e) 41 & 42 Viot c 49, JJ v Knit JunUeeg (1880), 24 Q B O J81 
(where a postmaster traded also aeea baker), see title Wmoiits am* 
Measures 

(a) Smith T Birmingham Guardtaru (1857), 7 P & B 483 , see Mrriteg 
Dockiv Camvron,J<me$v iferseyXtoeks (1865), 11 U L Cos 443, and title 
Rates axd Katie o 

(5) See title Elections, Vol XII, pp 193 el »eq 
( e ) Bribe Parliamontary and Municipal Kegwtratton Act, 1878 (41 &42 
Vict c 26), 8 9 , see title Elections, Vol Xll, p 261 
(d) Post Office Act, 1908 (8 Edw 7. o 48), s 80 As to the offeude of 
affixing advertisement*, notice*, etc , to post offices, or painting or dw* 
etc t post office letter boles, sec p 666, poef ^ 
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1382* When it apperjrs to the Postmsster-Gener^ that any post 
office letter box (e), by reason of being on the premises erf any 
pxivate person or otherwise, is so situate as not to afford the same 
security against the improper removal of postal packets^) there- 
from or other fraud as exists in the case of other post office letter 
Ixixes, he may declare such box to be a private posting box. He 
must affix upon or near it a notice of its beine and of the effect of 
its being a private jiosting box A postal packet put therem is not, 
foi the purpose of any enactment, law, or contract, whereby the due 
posting of a postal packet is evidence of the receipt thereof by the 
addressee, deemed to hai e been duly posted (y). 

Ssc'i 5 —Ncwspapeis 
Huu-Ssri 1 —In General 

1383 It 18 not compulsory to send newspapei a by post (h) Where 
they are sent by jiost, they are earned within the British Islands (j) 
at a special postal rate if they aie registered {k). 

For newspapers sent to places outside the British Islands, except 
in the case of Canada and Newfoundland (/), there is no special rate 
They are earned as punted papers But the maximum prepaid 
rate foi a single newspaper sent by post between the British 
Islands and places out ot the British Islands, oi belweeii places out 
of the Biitish Islands, whethei through the Butish Islands oi not, 
IS Sd, exclusive of any additional chaigo made by any British 
possession oi foreign country (w) 

By Tieasury Wariant a specially low rate has been fixed for British 
newspapeis, magazines, and tiade journals sent, under ceitam con¬ 
ditions, to the Dominion of Canada and to Newfoundland («). To 
enjoy this privilege the publicatiohs in question must be regis- 
leied (fi). 

^,,7 SUB-ShCJ 2 -liojiaUafii.ti 

1384 Ihovisioii IS made by statute (o) for tlio logistiation of 


(c) hc'o note ( 7 ), p 63l>, onte 

(/) Ae <0 definition of "poMal packet,” sec note (A), p 630, ante 
{g) Post Office Act, 1908 (8 £dw 7. o 48), s 81 (1) A certificate 
purpoitwg to be signed by the Postmaster General or any secretary or 
assistant secretary of the Post Office, to the effect that any box or receptacle 
18 or was piovided by tlie permission or under the authonty of the Post¬ 
master Qeneial for the purpose of reoeivmg postal packets, is ip any legal 
proceedings evidence of the foots therein stated {%hd , s 81 (2)) As to 
proof of lasting generally, see p 650, fwet 

(A) Post Offloo Act, 1908 (8 Edw 7, c 48). s 20 (3) As to the law 
Tolatlfig to newspapers generally, see title Patss and Printing 
(*) As to definition or“Briti«lj Islands,” see note ( 1 ), p 631, oats. 

(k) As to regiMtration, see the text, t»/ra 
(!) See the text, wfra 

(fR) Post Office Aot, 1908 (8 Edw 7, c. 48), s 2 ( 1 ) (c) As to dcfini- 
tfoU of ” British possession,” see note (k), p 631, ante 

aod Colonial Post Watrant, 1907, ss. 6 , 24—29 (Stat 
B. 8|'0.ltr 19 u7, p 887), and i^reign and Colonial Post Amendment {No 0 ) 
WaiHttfe 18*^9 (Stat R & 0., 1909, p 644) * 

^ ( 0 ) PtMl Office Act, 1908 {8 Edw 7, c 48), ss, 20—32, 
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n^Wspap^B f|)). For the purpose of r^iatmtion any pul)li<satidii 
oonsiBtmg wholly or in great part of pohtical or other news, oj; of 
artielee rdating tber^ or to other current topics, with or without 
ady^j^ements, is deemed a newspaper’, provided that it be 
{printed and published m the British Islands, and published in 
numbers at intervals of not more than seven days, and that it have 
the full title and date of publication prmted at the top of the first 
page, and the whole or part of the title and the date of publication 
prmted at the top of every subsequent page (j). For the same pui - 
pose certain publications are deemed to m newapapoi sapplenmnts ), 
pioiidexi that all shect*^ of a supplement must be put togctlier in 
some one part of the neuspapei, whether gunnued nr stitched up 
with the newspaper oi not («) 

1385 The propiietor oi printer of anj newspapm within this 
description, or of any publication winch, regard being had to 
the proportion of advertisements to other matters theiein, is not 
within this desciiption, but which was slaiuped as a newspaper 
before the 15th June, 185,1, maj' register it at the General Post 
Oflice in London, at such time in each year and ni such form and 
with such particulars as the Postmaster-General diiects, paying 
on each registration such fee not exceeding 5«. as Post Office 
regulations dii ect (f) 

1386 The Postmaster-Geneial iiiav revise the legisterand remove 
Iheiefrom aiiv publication licit bqmg a newspajiei {u) His decision 
IS final as to the admission to or removal fiom the register of a 
publication, save that the Treasury may, if they think fit, on the 
application of any person interested, leverse or modify the decision 
and order accorduigly (ar) 


(p) As to the postal rate for registered nenspapers, see p 63R, anUt, 
and Post Office Guide ^ 

(g) Post Office Act, 1908 (8 Edw 7, e 48), s 20 (1) 

(r) For tins purpose a supplement is a pubhofttion cousistiiig wholly 
nr in great part of matter like that of a newspaper, or el advertisemenlH, 
pnntM on a sheet or sheets or a piece or pieces of pa^r, oi, onsisting wholly 
or m part of engravings, pnnts, or lithographs illustrative of articles m I he 
newspaper, the publication in every case being published with the news¬ 
paper, and bavmg the whole or part of the title of the newspaper printed 
at the top of every page, or at the top of every sheet or side on which any 
such engraving, print, or hthograph appears (t&td/, B 20(2)) In the case 
of supplements consisting wholly of engravings, prints, or lithoKaphs 
illustrative of newspaper articles, these provisions may bo modmeil by 
I’ost O^ce regniations (tbul , s 20 (2) (a)) 

(«) Ibid , a 20 (2) (b) 

(t) Jbtd,a 21 (1) 

(u) Ibid , s 21 (2) Any pnbltcaiiftD for the tune bemg on the roister is 
a remstered newspi^r for the purposes of the Post Oflice Act, 1908 
(8 Edw 7, c 48) (uua, s 21 (4)) A roistered newspaper is deemed a 
newspaper for ^e purposes of postal airangomeots with the Govern 
ments of Bntish possessions or foreign States (ibid . s. 22), see p 667, pout 

(z) IM, a. 21 (3) Newspapors restored for trananulsion in the 
Britbdi Islands at the newspaper rate <» postage are deemed to be also 
registered for transmission to Canada mid Kemonndlead at the special 
rale of postage (Formgn and Colonial PMt Warrant, 1907, ss 6, 24~>29 
(St&t' R if O , 1907, p 889), Forrign and Colonial Post Amendment 
(No. 6) Warrant, 1909 (Stat R it 0,1909, p 644)), as to special rates, sle 
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SBCifr. 6 .—Monnf Oubiit, 

^ eJuu-^ECT 1 —//I frmetal 

1387 So long an the Treasury think fit, the Postmaater-Oeneral 
has power (a) to piovide for the remission of fiinall sums of 
money thiough the Post Olhce bv means of inoiiej ordeis(/*) He 
may dematid and leteive foi the use of JIis Ma]est\ m lespect of 
siitii ordeis, eudi lates of poundage, as may be fixed bv l^^^t 
Olhce regulations (r), all poundage so leceived is deetnwl part of the 
Post Ofhcc leMinuefi/) 

StjliSK l 2 —cut to Moufii ( i ltr» 

1388 Post Olhte regulationa maj make piovisions with respect 
to moneyoidets,and to the pavment theieof,and tothepeisons In or 
to whom theyaie to he paid, and the times and inode of payineuKei 
Subject to sucli legnbitions the Postinasiei-tieneral ina> repav the 
amount of an> mone\ oidei to the peinon to whom the older is 
issiuai, 01 Ins exeiutoiH oi adimnistiators, whether the order remains 
in the possession of that poison oi not rjion sucli lejm^^imuit all 
hahdity on tin* pait of the [‘oi-lmaster-Geneial, oi an> oflitoi ot the 
Post Oilici, 01 the Post Olhce levonne, oi the Consolidated Fund, m 
respect ot the moncN ordei ceases absolutely as against the pa^ ee of the 
mone\ oidei,and tin holdei thmeof,and e\ei\ othei peison whoniso- 
ovei (/) Noaition oi olhei legal piocei ding can be instituted against 
the Postmastei General oi an) oihcei ot the PostCMhce,oi any peison 
wlumisoevHi, in lespist of tin\ com^iliiyuo with sin h legiditioiis, or 
otheiwise in lel ition theieU), oi in lespict of the payment ot hiuli 
oideiH being leiused oi delayed b> an) accidental neglect, omission, 
oi mistake, on the pait of any olhcei of the Post Olhte, or foi any 
olbei cause wliatsoeyor, without fiaud oi wilful nusbeli ivioui on the 
pait of any such olhcei (r/) 


r'’ Sfxt 7 —Poittnl Oidci'* 

PuHtal orders 1389 The Postmastei-General, with the consent of the Treasmy, 
may authoiise any of his ofiiceis(/0. ot, if the legiilations bo 

p ti4b, ante) Otbcr newspapers, magazines, and trade journals may be 
registded for aimilur transmission to Canada or Nowfotiodiand if tli»Y 
comply with certain conditions (Foreign and Colonial Post Warrant. I I 07 , 
Hs 5, 24—29 (Stat R 0 , 1907, p 889), Foreign and Colonial Post 
Amendment (No 6 ) Warrant, 1909 (Stat R & 0,1909, p 644) 

(tt) Post Office Act. 1908 (8 Edw 7, c 48), s 23 (1) 

(b) For payment of taxes by post office orders m Scotland and, wluie 
directed by the Treasmy, in parishes in England, see Taxes Mauagetm nt 
Alt, 1880 (43 & 44 Vict o 19), B 99, and title Ui'yBM’X, 

(c) See Money Order Regulations, 1903 (Stat R A, O Rev. Vol X , 
Post Office, p 130), as amended by Money Order Amendment (No 2) 
Regulations 1908 (Stat R & 0,1908, p 753), and Post Office Guide 

(d) As to Post Office revenue, see p 6.13, ante 

(e) Post Office Act, 1908 (8 Fdw 7, 0 48). s 23 (2) As to Post Office 
ffigalationa generally, see p 636, ante 

If ) So® title Bnes or Excha^oe, Pkomissort Now A\n Negotublib 
iNSTBWlOINTa Vol II , p 6Q,7 

( 9 I FoM Office Act, 1908 (8 Edw. 7, e 48), b 23 (4) As to the general 
Imbiuty of iueh officers, see p 629, ante, and title Pc sue Authorities 
AHD Public OmoRRs 

(A) Post Office Vet. 1908 (8 Edw 7, c 48). a 24 (1) 



Part III '-^kditct of BoMiSBSft. 


provide, any person holding oftice under* the Cronn to iswe 
postal orders Postal orders aie money orders for a pi escribed 
amount not exceeding 21< (A), issued in a epecial foim to* be 
presenbed by the regulations, and payable in the manner and 
subject to the conditions thereby piesciibod(i). 

1390 A bank which, in collecting for any principal, buh leceivt^d 
I>ayment or been allowed by the Pobtmaster'General in account in 
respect of a postal order, or a document purporting to be a postal 
order, incurs no liability to anyone except that principal by reason 
of hav’ing received the pajment oi allowance, or having held or 
presented the ordei oi document foi payment. The piincipal for 
whom such older or document has lieen so held oi presented is 
not, however, relieved horn liability in respect of his possession ol 
such Older or document or of the proceeds theieof(m). 


Sicr 8— iddifional Postal Faothttrg. 

StJB Mil 1 1 In (iftiet il 

1391 The Postmaster Gcneial is cm powered to make spcicial 
airangements with local authoiities and with private peisons for 
the pioMsion of additiouvl postal facilities when he is of opinion 
that such provision at the expense of the taxpayers cannot he 
] ustihed 

(t) Post Oflico Act, 1908 (8 Ldw 7, t 48), s 24 (J) !?uch person is, for 
the purpose of the wboa and payment of postal orders, deemrd an ofHeor 
of the Postmaster Genera) and of ttie Post Office (see definition ol ‘ officer,” 
note (a), p 630, ante, and see note (t), p 064, post) 

(k) Post Office Act, 1908 (8 Edw 7. c 48), s 24 (1) (a) The poundage 
must not exceed 2d The order must not issued until its amount and 
poundage have been paid to the issuing officer (tbul , s 24 (1) (b) X 

(l) Jbtd , s 24 (1) After three montris from the last day of the imffifh of 
issue, the older is payable only on payment m mann'-t prescribed of a 
commission equal to the oiigmal poundage (tbuf, s M (I) (o)) bo 
intereet is payable in respect of a postal order (i6td, s 24 (2)) 

(m) Ibta, s 25 See title Bankers and Bankiko, Voi 1 ,p 6 (il. Post 

Office Act, 1908 (8 Edw 7, c 48), repealing and ie*en<u’ting in substanre 
the Post Office (Money Orders) Art, 1880 (43 & 44 \ ict c 33), and the 
Post Office (Money Orders) Act, 1883 (46 & 47 Vict c 58) Neither a 
postal order nor any other land of money order is’a negoi table instrument 
if, therefore, a postal order is lost or stolen m the post, neither the finder 
nor any holder for value has a good title to payment as against the right 
ful owner A postal order is an imperfect instrument until either the name 
of the payee is entered in it, or it is crossed lor payment to a banker (Postal 
Order (Inland) Kegulations, 1906, s 9 (Slat 11 & 0,1906, p 383)), see title 
Bills or Ex chakoe, Promissory N^tes and NaGoriAOLr 1 nsirlmlnt.s, 
Vol. 11, p 667 The finder of an order not so filled up or crosHcd has, 
therefore, no claim to payment. The postal order system may by aitange- 
ment be extended to a British possession, foreign btate, or Biitlsh pro¬ 
tectorate, and when such an arrangement is made, the provisions of the 
l^oat Office Act, 1908 (8 Edw 7, o 48), with respect to postal orders, so far 
as IS consistent with the tenor thereof, and subject to modifioation by 
Post Office regnlations, apply (ibid. s 87) In such case the form of the 
order, and the amount (not exoeedmg 21 s) may be preaoribed by* Post 
Office Regulations (tbid , s 87 (b)) As to ofieiioea in respect of money 
ordexs, see p 664, post * 
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POffr Qffjcb. 

Sub-Seot 2 v-Iinlmnity to Pt^masieT Qmarol 

1392 The Postmaster-General may contract wi^, or talco 
aechrity from, any person applying to him to establish any post or 
telegraph office or to extend the accommodations of the postal or 
telegraphic service to any place, for mdemnifymg the Postmaster- 
General against any loss be may sustain thereby (n). 

Sub Sec/ 3 —ArratigemenU mth Local Authorttm 

1393 If a borough council (o) or urban district council (p) con¬ 
siders that it would be beneficial to the inhabitants of its borough 
or district, and if a rural district council (q), or a parish council (r) 
or, in the case of a parish not having a parish council, a parish meet 
ing(«), considers that it would be for the benefit, m the case of a rural 
district council, of any contnbutory place or places within its 
distiict, and in the case of a parish council or parish meeting, of 
its pansh, that any post or telegraph office should be established 
or any additional postal or other facilities pro\uded by the 
Postmaster-General (t), then that council or meeting may under¬ 
take to pay to the Postmaster-General any loss he may sustain by 
reason of the establishment or maintenance of the office, or the 
piovision of the facilities («) 


(n) Post Office Act, 1908 (8 Edw 7, o 48), s 48 The indemnity may 
be either for the whole or for part of the loss sustained, and for suon time 
as the Postmaster General may think necessary 

(o) See title Locai. Goveunment, Vel XIX , pp 293 et seq 
Ip) Ibid , pp 262 et stq 

ig) Ibid , pp 329 et eeq 

(r) Ibid . p 249 

{») Ibid , pp 264 et seq 

(t) In or for the purposes of the borough or distnct m the case of borough 
or urban district councils, and whether withm or without the area to be 
benefited, m the case of rural district councils or pansh councils or meetings 
(Post 0^»e Act, 1908 (8 Edw 7, c 48), s 49 (2), (3)) But a rural district 
council cannot proceed m respect of any office or facihties outside the 
ooutributory place proposed to be charged without the consent of the 
parish coiiucu, or, if there is no parish council, the parish meeting, of 
an> parish wholly or partly situated in the contributory place (wid , 
B 49 (3)) See title Local. Government, Vol XIX, pp 331, 836 

(u) Post Office Act, 1908 (8 Edw 7, c 48). s 49 (2), (3) These 

provisions do not apply to the Channel Islands (i6ui, s 49 (10)), and 
special piovisions are made for Scothmd, Ireland, and the Isle of llfaa(tMI., 
8 40 (8), (9), (11)) Under tbtd , a 49 (4). any expeDses thus Inburmd tthder 
this section, in the case of borough councils, may be paid out ot fho 
borough fund or rale (see title Local Government, Vol XIX , pp 310 
it seq), ui the case of urban dutnot councils (not boroughs), out of the 
rate out ot which the general ezpedses of the council under the Pubhe 
Health Act, 1876 (38 & 39 Viet o 55), are defrayed (Poet Office Act, 
1908 (8 Edw 7, c 48), 8 49(4)), see title Local Government, Vol X1X„ 
pp 381 et tee Any expenses incurred in pursuance of an undertaking thus 
pven may in the oase of a rural distnct oounoil be defrayed as speoial 
aimeipM Wally inourred m respect of the contributoiy place or inaces, 
jup^ ^ apportioned between those places if more than cue (sabjOet 
tO.|lteF»ldio Health Act, 1875 (38 & 39 Vwt c. 66), sa 229—231), and, 
m of a pansh eounoikor parish meeting, as erpenses tiudioof wi^n 

the niMrtHp^ of the Ixical Government AcC, 1394 (59 9t 8^ e 23) 
(Poet 1908 (8 Edw. 7, o. 48), e 49 (6), (6)); sM title Local, 

jQormfna^, VoL XlX, pp. 2i2et$eg, 
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1S94. Any borough council or any url^n district council, if it 
eonsiders that it would he beneficial to the inhabitants of the same 
that any new post office should be on a more expensive site, or ot a 
larger wze, or of a more ornate building, or otherwise of a more Pwiaibs. 
expensive character than the Postmaster-General would otherwise 
provide, may contribute towards the new post office, eitbei by a betiw 
grant of money, or, with the consent of the Local Government ?**“*■••* 
Board (v), by the appropriation of land belonging to the council, or 
by the purchase of land for the purpose («'). 


Sect 9 —Conreyance of Math. 

Sub-Sect l—/n General 

1396. Statutory provision is made for the con\evance of Malls 
mails (x) inland (a) and by ship (b) generally 

Sub Sect 2 — Inland 

1396 The Postmastei-General may lequiie raihiay compames By railway 
to convey mails either by the trains which they run for their own 
pm poses (r), or by trains run at times fixed by him (</) In the 
latter case six months’ notice must be gucu to the company by 
the Postinabtei-Geneial (c). 

(») See title Local Govebnuent, Vol XIX , pp 282, 283, 

(w) Post Office Act, 1908 (8 Edw 7, o 48), a 49 ( 1 ) For thl# purpose 
by ibid , B 49 (7), a borough council may borrow under the Municipal 
Corporations Act, 1882 (45 & 4fl*Viot c 50), s 106, and any Act auiendiou 
the same (see title Local Govermuemt, Vol XIX , p 517), the couuoO 
of an urban district (not a borough) may borrow as under the I’ublio 
Health Act, 1875 (38 & 39 Vict o 55), see title PuBric Hfaith and IjOOAL 

A X) M11!^ I SXRAXIO^ 

(x) For the purpose of the Post Office Act, 1908 (8 Edw 7, c 48), “ mail *’ 
includes every convevance by which postal packets are earned, whether 
it be a carnage, coach, cart, horse, or any other conveyance, and also a 
person employed m conveying or delivenng postal packets, and rniiio any 
vessel employed by or under the Post Office for the transmission of postal 
packets by contract or otherwise in respect of postal iieckets ia-ansmiited 
by the vessel (itnd, s 89) For the purposes ol IL' Conveyance of 
Mails Act, 1893 (56 5c 57 Vict c 38), ** mails” (»hid, s 5 (1)) includes 
parcels within the meaning of the Post Office (Parcels) Act, 1882 (45 Si 46 
Viot c 74), seep 653, post See note (r),p 664, post 

(o) As to definition of “ inland,” see note (g), p 638, ante 

(b) As to Mad Ships Act, 1891 (54 & 55 Vn^t c 31), and Orders in 
Conned under the Act now m force, see title SniPPiMO and Navigation 

(e)« Regulation of Rodways Act, 1873 (36 & 87 Vict o 48), a 18 

(d) Rtmways (Conveyance of Mails) Act, 1838 (1 & 3 Vict c 98), s 1 ; 
see R (Potimaater-General) V Great h'orihem {Ireland) Bad Co. [1907 ] 2 
I R 242 (mandamus to compel Irish tram running under notice from 
Postmaster-^neral to await arrival of mails from Holyhead), and see title 
('absiebs. Vol IV , pp 70, 71 As 4 o railways genet ally, mi title Rail¬ 
ways and Canals 

(e) Railways (Conveyance of Mails) Act, 1838 (I & 2 Viet c 98), s 1 
Agreements with radway companies may be aJtered upon increase or decrease 
in semoe (fiM, a. 7), and terminated upon six months’ notice {tbid, s 8 ). 
or without notice, if full and fair compensation be ]^d, unless the 
railway eompany was m default in performing its sen^ (did, a 9) 

* RofwMfti or neglect to carry midis locors a forfeit ot 220 tor each ofenoe 
(tbid , s, 12), apart from forfeit of bond given as sasuiity (dnd., • IS). 

Such bond eannot contain a proviso excusing the company for oon-petlnn^- 
duo to tb« neglect or defatdt of a post office servant -6. v, londm 
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t^osT Ofiic^ 

Porting ciiriiages, litted up a"? the Postmaster-Goneral may 
direct, aio to be provided at the lefiuo-^t of the Postmaster* 
General (y). 

Ills Majesty's mail coaches must, if required, be earned instead 
of the carriages of the company (i/l The mails need not be 
accompanied by an officer of the Post Office tli) Where mails are 
c.iijieved hy special tiain the Postmastei Gitioia! luav require the 
nhole ti.iin to be uppiopiuted thereto ex.clu>)ivel\ of allothei traffic 
< xcept sucli as he may sanction (?) 

The lemuneration of laiUay companies, except foi the carnage 
of parcels, is determined, in default of agreement, hj the lUilwas 
and Canal Conitinssioneis(/,) 

Wheic lailway lompanies nholh oi paitlv \\oik steam \esseK 
for comiaumcaiioii between any towns oi ports, the statutoiy 
pnnisions as to conve>ance ot mails by lulwajs, so fai as 
upphcahlo, extend thereto (!) 

A tiamway company (m) niU'^t, if require 1 bv the Postmastei- 
General (nj, perfoini all reasonable seiMcit ui legaul to the 
(onvoyance of mails as he may diiect (<>) 

Tiamioa<ls(p) are, foi the pin pose of tonveynig mails, deomod to 

and \orth ll eitern Hail Do (IS')')) Joliu 2S) Au iiiitocracut butwicn 
ruilwuys that one of tin ui slulUairy no mails is not illegal {Shiewhhim/ 
and Ihnniiujh ini Hail i'o \ Handon and yioith H'csttiti Hail Do (ISM) 
17 Q H «')J) 

(J) ItaihvuVA (t'onvoyamc ot Mails) Act, ISIS (1 A 2 Viit c 98), s J , 
Post om<B (Parcels) Aa. 1882 (45 A ^6 Vict e 74) s 3(5) 

(o) Railways (Coiiveyauco of Mails) Aot, 1838 (1 A 2 \ ict c US), s 4 
(h) Post Oflico (Duties) Act, 1847 (10 & 11 \ict c 85), s 16 anil «io 
title OAKKit HS, Vol IV , p 71 Au otlxeer act oinpauymg mails can leoovt r 
damages fur negligence against the company m spite of ha\ing no coutiact 
with them (CoUeU \ Londan and Xorih If csfcin Rail Do (1851) 10 Q It 
1)84 , see title OxkriI' us, Vol IV , p 46, and litlo Xi oi mi' \(’e, VoI \ \ 1 , 
pp 420, 427) 

(t)r*^guIatioa of Railways Act, 1868 (31 A 32 Vict c 110), a 38 
{1) Railways (t'onveyauoe of Mails) Aot, 1838 (1 A 2 Viet e 98), s 6 
Conveyance of Mods Act, 1893 (56 A 57 \ let c 38) si As to 
roinumnationgenorallv,see titles Carpiers, Vol 1\ ,p 71, RaitWAVs and 
Oasals As to the Railway and Canal Commia>ioueis, see titles CoURis, 
V'ol IX . pp 217 itmq , Railvvavs axd Canals 
(/) Regulation of Railways Act, 1873 (36 A 37 Viot r 48), s 20 
(»i) This includes every company, body, or person owning or working 
any tramway authonsed by Act of Parliament passed after the Ist January. 
1893(Convt*ytinceofMail8 Act, 1893(66A57 Vict c 38), s 2), a tramwav 
uieaus one authorised by an Act to be constiacted wholly along public 
roads or sheets without any deviahon tbeietrom (ibid ,8 5(1)), see htlo 
Tkamwats ani> Light Kaiiways 

(n) lie oannot require carnage of mails in evress of lertain weights, see 
Conveyaqee ot Mads Act, 1893 (66 A 57 Vict c 38), s 2(1) (a) 

(o) flf'ulB must be so oaiTied os neflher to interfere with the custody of 
the Post Othoe officer m ihaige of them, nor to inc-onvemenoe passengers 
(ibtd .8 2(1) (h) ) In a carnage for passengers only and not for goods, 
the officer may not carry mads except as a passenger (ibid ,8 2 (I) (o)) 
whpffi goods are earned, the above ineohoned Acts as to conveyance of 
miuts by railway apply (ibid , s 2 (i) (d)) Remuneration is determined 
by igieebient. or in drfauit'thpreof, by the Railway and Cana! Cominis* 
siODcjv s 2 (2) As to the Railway and Canal Commissioners, see 
titles CdtiBTS, Vol IX , pp 217 et sey , Bailwats and Canals 

dp) If aUlhonse 1 by an Act of ParUaiuent passed after the 1st January, 1803 
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be railways, and the statutory provisions as to conve}'ance ot iDails 
by railways apply acoordingl} (q) * 

1397. Under an arrangement confirmed bv statute (0, to which 
all the important railway companies of the United KiuRdiira (a) wore 
parties, parcels are convened (0, with or without notice, and with 
or without a peison appointed by the Postmaster-Ueneial (a), bv 
any trains bv which passengers, goods or parcels are lonveved 
and the remiineratiou is a sum equal to a certain projioition of the 
postage payable on ev’ery pai eel conveyed throughout any pait of its 
course by railway, and is payable in one sum to the London Railway 
Clearing Committee, winch divides it amongst the companies 
accoidiiig to eeituin rules 0) This amount of remuneiKtion mav 
on notice bevaiied bv agieement or arbitration before the Railwav 
and Canal Cora mission (d), and the whole arrangement mav l>e detoi - 
mined on twelve montlis’ notice by cither the Postniiihtei-Gencial 
or the railway companies (f). Notices to or on behalf of the railwui 
companies are given to or by tiie secietary to the London KaiUa\ 
dealing Committee(/*) The railway companies must piovulc 
special parcel suiting vans if roquiiedand must iiiToid all 
reasonable facilities fur the receipt and delivciv of the sacks oi 
other receptacles containing parcels at am of then stations without 
requiring them to be booked or interposing any olbei delay, and 
must trailsfei them to and fioin the vehicles of the Pobtumstm* 
General at the oiilwards and imvatds railwav stations (/i) 


((’ouvoyance of Mails A(t, iail3 & 07 Vu*< c 38), 0 '))) A framroad 
10 dofiueil {tbui , b 5 (I) ) as any Iraniroad ui IraniwaY atm ii 10 not a tram 
way as defined m note (m) ), fi avtr, and incliubs a Iruiuaay eon 
etructed under the I'lainways (Iielaiid) Acts, IStlOto ISUl.orihe Katlways 
(Ireland) Act, J89()(5 JwNl 54 Vict c 52), Het^ title Thamways ano Lu.lir 
Railways 

{q) ronveyanco of Mails Act, 1893 (66 A 57 Vict 0 38), a 3 
(r) S''e preamble to Post Oftico (Panels) At t, 1882 (4'» A 46 Vi< t e 74), 
aiui ibid , 0 2 The arrangement ww for twenty one yearn and iluTcafli r 
till dcteriimied bv twelve months' notue on either side Ubid , s **?•(<) ) 

(8) See iM, tsched 1 , as to other eompanies lucoming iiartiea, see 
tbul,a 9 q'he provisions of the Act applv, a* fai as they tan, to any 
steam vessels worked by such railw ay companies (dm/, -k 13) 

(f) Parcels are defined (ibid s 17) as meaning all Kuoh postal packils 
as by Treasury regulations made in pursuance of the Post Office \cts(we 
Post Office Act, 1908 (8 Fdw 7, c 48), s 91 (I)), are defined to be purcils 
(-u'e note (m) p 633, ante) 

(а) Post Office (Parcels) Act. 1882 (46 & 46 Vict c 74), s 3(1) Any 

servant of the Postmaster General appointed to take charge of the parcels 
during such conveyance mnst be carried free, and there is spei iitl provision 
for payment of damages m case of his injiirv (thut , s 3 (3)) Assistame 
mast, if required, be given to him, and he must not be interfered wilU 
(dnd,$ 3(4)) , . , 

(б) The convenient and puoctiml working of mail and express trains 
rouftt not be prejndieed thereby (tbtd , s 3(1)) 

(e) Post Office (Parcels) Act, 1882 (46 & 46 Vict c 74), ss 6, 6, Belied III 
(d) Ibid, 8 2 (2), (3), see title O-ourts, VoI IX , pp 217 td eeq , 
Kailwats avp Cavals 

t$) Post Office (Parcels) Act, 1882 (45 A 46 Vict. e 74), s. 2 (4) 

(/) Ibid.* 12 (S) 

Yq) Ibtd,*. 3 (5) 

(i) Ibid , B 3 (2) As to “ outwards *’ and *' inwards,” see S 
Rnk yorth WetUm Bail Co (1866). 74 1. T 024. 
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1398 Thp Pofitiiiit^tei^General must observe certaia conrlihons 
in the distiibiition ami delivery of the pareels (i) With regard to 
socarity and compensation for loss or otherwise the parcels are 
treated as letters sent by post. The companies are not liable in 
respect of the conveyance or loss of or dami^je to paictls, but must 

all reasonable care for their security (k) 

1399 The Customs Acts (1) apply to foieign parcels («i), subject 
to variation by Treasuiy legnlatious pi) 

1400 The conve>'iiu ‘0 of paicels by tramways is subject to the 
same regulation as the convey.ince of mails thereby (o) 

Sus-Sect 3 —/?>/ Ship 

1401 Eveiy master of a vessel (p) outward bound (q) must receive 
on board his vessel every mail bag (r) tendered to him by an oflicer 
of the Post Office («) for conveyance, having received it, he must 
deliver it, on ainving at the port or place of his destination, with¬ 
out delay (f) If he fails to do so, he incuis a forfeit of JL‘200 (a) 

1402 Every master of a vessel inward bound (i) must collect all 


(i) Post Office (Parcels) Act, 1882 (4') & 40 Vict c 74) a 7 (1), (2), (3) 

(A) Jhid ,8 7 (6) They niuy refuse to can v any explosive or dangerous 
aiticle not earned os a lailnay parcel by paBsonger tram (ibul ,8 7 (4)) 

HI e lilies Carrii as, Vol IV , p 27. Fxplosivis, Vol \IV , pp 385,380, 
JtiiTwiTS AND Canals * 

(A) Sec title Revenue 

(m) Foreign parcels are those eitlier posted m, and sent to a place out of, 
the United Kingdom, or posted m a place out of, and sent to a place m, 
the United Kingdom, or m transit through the United Kingdom to a place 
outside the United Kingdom (Post Office (Parcels) Act, 1882 (45 & 46 Vict 
e 74), 8 17) Parcels sent between the United Kingdom and the Channel 
Islands or Isle of Man aie subjeit to Treasury regulations as to onstunis 
vhaxgojf^otd ,8 15) 

(n) Ibul, a 14 (1). (2) 

(o) See p 652, ante, parcels are included m “ mails ’’ (see note (z), 
p 651, ante) See, however, the limitations as to weight (Conveyance of 
Mails Act. 1803 (66 &; 67 Vict c 38), s 2 (1) (a) ), and see Clogher Vallmi 
Tramway Co v B (1802), 30 L B Ii 316 (tramway not a railway within 
Post Offloe (Parcels) Act, 1882 (46 & 46 Vict c 74), special Act) 

(p) 'Fliese words include eveiy person except a pilot, havmg command 
or charge ut a vessel, whether the vessel is a ship of war or other vessel 
(Post OlHoo Act. 1908 (8 Edw 7. c 48), s 89) 

(q) These words meUide vessels bound as well from any port m the 
United Kingdom as from any port m a British possession "British 
possession ’* does not include the Channel Islands or Isle of Man {tbtd, 
H 89), see note (A,), p 631, ante 

(r) A “ iftail bog ’ includes a bag, box, parcel, or other envelope or cover¬ 
ing m wllteh postal packets in cours# of transmission by post are con- 
>eyed, whether it does or does not coataiu any such paoketo (ihtd ) 

(«} See note (a), p b30, ante 

(4) fmt Office Act. 1908 (8 Edw 7, c 48), s 26 (1) 

{tt) IM., s 20 (2) For a ease of injunction reetrammg refusal to 
reoMve Bii^ bags (before the Post Office Aet. 1908 (8 Edw. 7. o- 48)» see 
JL 61, Sleamehip CoBT L B 262. 

(8) wnrds include vessels bound as well to any port ill .the Britbdi 
Islands as to Hoy port m a Bntish possesaon (Post Office Aotr 1908 (8 Edw. 
7* <\48), 1 .49); m3, see note (it), p. 631, <mls. 
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postal packets (e) pn IxMird his vessel being within the exoltyu^vs 
privilege of the Postmastw-General (d), uid not being shipowners* 
letters (<f) He must enclose them in soma or other oov^ing, 
sealed with his seal, uid addressed to the Postm8ater>Gener8d, a nd 
without delay dehver those packets to the poper officer of the Post 
Office (/) demanding them, or, if no such demand is made, then at 
thepost office with which he can hrst communicate {g) 

The master of every such vessel must, at the port where the 
vessel reports, sign, in the presence of the proper officer of the 
Post Office (/) or other person authorised by the Postmaster- 
General (h), a declaration of compliance with the above provisions 
Until he has performed the duties above mentioned, he mast 
not break bulk or make entry of any part of her cargo in any 
port (t), 

1403. Such mastei incurs u forfeit of i?200 if he does not duly 
dehver any pistal packets (c) as aliove required (I), of AlflO if be 
lefuses or wilfully neglects to make the declaiatioii above required (/), 
and of iJ20, recoverable summarily, if he breaks bulk or inakeK 
entry (hi) befoie the postal packets on Ixiard his vessel have been 
delivered as above required (n) 

1404 An officer of customs (o) must not allow any inward bound 
vessel (p) to leport until the above-mentioned declaration Ims been 
made and produced to him He may refuse to |>ernut bulk to be 
broken on board such a vessql or entry to be made of any pa it of 
her cargo (m) until the postal packets (c) on lioard the vessel have 
been delivered as above required He may seanh every such 
vessel for postal packets winch may be on board contrary to 
statute iq), and may seize the same and forwaid them to the 
nearest post office (r) He incuis a forfeit of 1*50 if he permit# 


(«) For defimtion of “ postal packet,” ee»3 note (k), p 630, ante *• 

(d) See p 631, ante 

(e) “ Slimowners’letters ” under the Post OJIiee Vtf 1008 (8 Edw 7, 
c 48), 8 30 (1), include letters of the owneis, ohaxteicrs. or oonsigijpes r.f 
vessels mward bound, and of the owners, consignees, or shipiMjrs ol gootls 
on board those vessels, see p 660, poet 

(f) See note (a), p 630, ante 

(tf) Post Office Act, 1908 (8 Edw 7. e 48), s 27.(1) 

(A) Such officer or other person present must also sign the declaration 
(tbidi, 8 27 (2)) 

( 4 ) I^. The declaration may be m the form contained m thid, 
Sohed I, which affirms the due delivery to the Post Office of all mail 
bags, packets etc on board the vessel, except such packets as are 
exempted by law As to what constitutes ”breaking bulk” or ”making 
enfary,” see title Shxwxno and Naviation 

(k) Post Office Act, 1908 (8 Edw 7. o 48). s 27 (3) 

(l) JWd,8.27(4) 

(m) See note (t), semra 

ini Post Office Act, 1908 (8 Edw 7, « 48). s 27 (6) 
master of veeael opetong nuul bag, tee p* 662, poet 
(a) Am to officers of cnatoms, see title RKVZiNVE 
(p) 9^ note (ft), p A54, ante. 
lei Sm pn 631'—-683, aide. 

(f) Poet Office Act, 1908 (6 Edw. 7, c 48), s 29 (1). 
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any vessel to report before the above-mentioned requisites havi 
been coiu plied ivitb {a). 

1405 Bhipowners’ letters ( 6 ), provided that the letters brought 
by any one vessel to any one person do not collectively exceed six 
oun es in weight (r), and that the owner, charterei, or consignee be 
described as siuli on the address and superscription (</), and that, 
in the case of owners, shippers, or consignees of goods, it also appeals 
bv the ship’s munitest (e) that they have goods on Iward the vessel/ 1 , 
must, if lequired to be delivered at the poit of the vessel’s airival, 
be delneied to the owneis, charteiers, consignees, or shippers, bv 
the m.istei fiee of inland postage, and the peisous to whom they 
are to be delivered are entitled to the delivery theieof befoie the 
delivery of the other letters to the Post Office( 3 ), if deliveied 
elsewhere m the British Islands must be delivered by post oil 
payment of inland postage only(/<) Delivery in either case is sub¬ 
ject to the pievioub payment to the Post Office of the gratuities 
payable to masteis of yessels bunging the lotteis (») 

1406 Post Olhce legulations (/) may piovide for the allowance to 
rnasteis of vessels (A) in lespect of postal pickets (/), or anv descrij)- 
tion theieof, conveyed by them on behalf of the Post Office, and 
also to pilots, seamen, and others in respect of jHistal packets, or 
any chsciiption thereof, biought by them to any post office fioiu 
any vessels, of such giatiiitu's uiidei such conditions and lestuc- 
liousasthe Postmaster-tleneial may from tune to time think fit 0 / 0 . 


Expmpti ill 
lium lolls 


Slii Seci 4 — hjr> mijtton from 'Jolla 

1407 Cairiages or horses conveying mail bagst//) are exempt 
from toll at places wheie tolls are otherwise deniandable 00 


(a) OHue Act, 1908 (8 1 dw 7, c 48), s 29 (2) 

(byr^r dftmitiun of “shipowners’ letters,” see notete), p 6.>5, ante 

(c) Except in the case of fetters biought by vessels coming from Ceylon, 
the Maantius, India, or the Cape of Good Hope, into any port of the 
British Islands foi an owner, charterer, or consignee of such a vessel m 
which case they may be collectively twenty ounces in weight (Post Office 
Ac t, 1908 (8 Edw 7, t 48), s 30 (2) (a)) An officer of customs, on finding 
any shipowners’ letters to exceed these limits of weight, may seize and take 
to the nearest post office so many of the letters as wul reduce the remamder 
w ithm the limits (tind , s 30 (3)) 

(d) Ibid , 8 30 (2) (b) For the cnmmal offence of abusmg this piivileged 
exemption, see p 6du, pod 

(«) As to a ship’s manifest see title Shippino and Navigation 
if) Post Office \a. 1908 (8 Edw 7, c 48), s 30 (2) (c) 

(y) Ibid . s 30 (1) (a)« 

(A) JH.B 30(I)(b) 

(») /fad, a 30(1) 

(;) Sec p 836, ante 

{K) For dfriniuon of • master, ’ see note (p), p 654, ante 
(f) For definition of ‘ postal packet,” see note (fe), p 033 , ant* 

Pwt Office Act, 1908 (8 Edv? 7, c 48), s 31 
(a) F<Mt definition of mail bag,” see note (r), p 654, ante 
(») Post Office Alt, 1908 Edw 7, c 48), s 79 (1), see a ease previous 
to the /ket i^oriham Budge Co. v B (1886), 56 L T 769) hoe title 
HiuHWAlTf. RTBS.X 1 S, AND B 111 DGB 8 , Vol XVI, p 66 The imvitege of 

Pvst Office officials does not apply to a ferr^ (not bciftg an aucieut legal 
* ^ 



Part III --CSonivjct of Busikbss. 


Sect. XO~—Ji»taMuhfMtU of Posts %n*Btitksh PossfsswnSt 

1408 The legislature of any British possession (jt) may hv any 
enactment make such provision as may seem fit for the estahUsh* 
ment, maintenance, and regulation of iwata within the possession, 
and for charging rates of postage, and for appropi lating the revenue 
derived therefrom (q) Where any such enactment for eslabiishing, 
maintaining, and regulating posts within the possession has come 
into opeiation (r), the powers and pnvileges of the Treasury and 
the Postmaster-General in relation to such posts shall cease after 
that date («) 

Slct 11 —Atianqenienls atth Foreiqn Countiies 

1409 Where an arrangement has been made by His Majesty 
with any foreign State with respect to the conveyance by post of any 
postal packets (t) between the British Islands and places out of the 
British lalands.or between places out of theBntiah Islands wliethei 
thiough the British Islands or not, the Treasuiy may, by wanant, 
inuke sucli leguliitions as may seem to them necessaiy foi carrying 
the ariangemuiit into effect, and may make piuvisiotis as to the 
charges for the tiansit of |)ostal packets, single or in bulk, and the 
scale of weights to he adopted, and the accounting for and paying 
over to any foreign State of any money received by the Postraostor- 
Geneial(<i) 


Part IV.—Communications by Post. 

SicT 1 —Ligal Fflat 

1410 The legal effect of communications h-r- p(»8t (h) lias been 
dealt with in respect of the following matters elsew ''oie foi inatiou 


ferry) which a statulorvcorporatiun m authomed to w^rk hut not otiliged 
to maiutaia {A -0 v Ltnd^nd'^t'y Brtdgt Comm>»8ionfirg, [I903J 1 I U 
389) As to the offence of demanding toll, see « 667, post Tolls leviable 
in Scotland or Ireland m respect of mails must be sconunted for and paid 
by the Postmaster-General out of moneys provided by Parlianieut (Post 
Offlee Act, 1908 (8 Edw 7, c 48), s 79 (4) ) 

(«) For definition of “ British piiRseswon,” sec not© (il), p 031. ante 

(q) Post Office Act, 1908 (8 Edw 7, c 48), s 86 (1), As to newspaper*, 
see note (u), p 647, onte 

(r) Where there is in the posecaion any post established by tlie l*osf* 
master General, the enactment does not come info operation until II is 
Majesty’s consent thereto given by Order In Oouneil is declared in the 
possession, or until such later date as the Order may fix (titid, * 86 (2) > 

(s) Ibid , s 86. • 

(t) For d^mtion of *' postal packet,” see note (A), p 630. ante 

(a) Post Offlee Act, 1908 (8 Edw 7, c 48), 8 4 As to Treasury warrants 
and regulations, see p 636, ante . as to postal orders, see note (»)„p 049, 
ante , as to newspapers, see note (a), p* 647, ante 

(h) As to enmiom law, see p 659 et ssg , post. • 
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««CT 1 of cantract by pst (c);t copyright (<f) and prohorty («) in letters S 

Legal pubhcation of libel by lettw(/), postcard (p), of Megram(ik); 

Effect pa^pnent by post (t), address of oommonuntionB to a company (Jk), 
payment of dividend warrant (I), and notice of allot^nt of 
shares(m) by post, service of process in general(n) by pst^ and 
service of notices and other documents upon companiM(o), in 
trustee matters (p), mortgages (g), landlord and tenant notices (r)» 
or in bankruptcy cases (e) by post. 

Sect 2— Evidence. 

Kvidcvc and 14 ^- The admissibility in evidence of letters in general {t), 
proof letters marked “private and confidential ”(u) or “without 


(o) bee title Ooktkact, Vol VIT, pp 352 (contracts made through 
the post), 353 (acceptance made thiongh post demand of acceptance 
by rotnrn of post “ , effect of dehvery to postman agency of Post 
OUlre delay and loss in post), 354 (revocation of offer by pst) As to 
posting notice of allotment of shaies, see the text, wfra As to proof of 
posting, dehvery etc , see pp 643, ante, 669, poet As to inference to b« 
drawn from failure to answer letter, see title Evidence, Vol XIII, 
p 458 

(cl) bee title CoPTKiGHT akd LiTERARir Property, Vol VIII, p 138 
(right to restrain pubhcation of letter) 

(e) See ihtd , p 138 (nght to recover possession of letter), see note (5). 
p 669, poet See also title Evidence, Vol XIII. p 448 (possession of 
letter with seals broken, presumed knowledge of contents) As to forward 
iDg of letters, see p 644, ante, and note (1), p 663, post 
if) See title Libel and Slander, Vol XVIII, pp 660 (letter addressed 
to plaintiff and opened by third party: letter placed m wrong envelope), 
661 (transmission by post as evidence of receipt), as to which see oIm 
title Evidence, Vol XIll, pp 441, 656 
(< 7 ) See title Libel and Slander, Vol XVIII, p 661 For definition 
of “ post-caid,” see note (t), p 643, ante 

(h) htle Libel AND Slander, Vol XVIII, p 661 

(i) title Contract, Vol VII, p 449 As to effect of loss of 
cheque m post, see tbid, and title Evidence, Vol XIII, p 666, note (c), 
see also pp 642, 643, amie 

(Jt) See title Companies, Vol V , p 83 

(i) See tbid , p 529 As to whether posting of a warrant may bo pay 
meat of a dividend, see ThaiilwaU v Great Northern Bathoay, [19101 
2 E 6 509. 


(nt) See title Companies, Vol V,p 173 

(n) See titles County Courts, Vol VIII, pp 619 et a*q . Hator’s 
Court, London, Vol XX , p 291, Practice and pROCEDtmE 

(o) See title Companies, Vol V , pp 83, 306, 307, 309, 681, 

(p) As to service of request to a trustee under the Trustee Act, 1893 
(66 & 67 Vtot c 63), s 36, see £« Steuve’e Trust*, [1912] W K 149 ; title 
Trusts anp Trustees 


(e|) A| to sufficient ad,dre8s and service of notice undw the Conveyancing 
and Lav of Property Act, 1881 (44 & 45 Viot o. 41), s. 07, soe title lfoRT< 
OAOE Vol XXl . pp 261, 252 

(E) As to semoo of notice by superior landlord upon nndeilmiBiit or 
lo4l|^ by registered post, see title DtsTRSsfl, Vol XI , p. 147; Jttnis v. 

[191211 Ch 462; andjT 643, <mfc. 

(«)^^ title Bankruptcy and Iksolvenot. Vol, II, pp, 201 (effect of 
ooties by Ji^b *20 (servjco‘*1>y post) 

(I) Srs;®Evidence. Vol XlII.p 439 

(M) 8m ilttoCorYRioHi jjm LnvSAsr PBormr, Vol. VllI, p. litt. 



Part tV —^mmu2|ioation8 by Post 

‘ip 

prejndiee ” (a), and Ike prodf of poating<6), date ft\ delivery (dX 

and receipt (e) ^letters a^e Wso dealt with dleewhere 


"Part V.—Offences. 


Sbct 1 —In Otneial 

14^ Various offences against the Post Office are defined by 
statute (/) Some of these have been mentioned elsewhere as part 
of the general criminal law ig ), others are set out m the following 
paragraphs 


(a) See tatle Evidencp, Vol XIII, pp 457, 667 et 
lb) See tbtd, pp 441 (how far ounoluHi\e by stalule and ordern), 15U 
(general proof ot posting), 657 (copy in letter book, evideneo of posting 
as against owner) Vs to a solicitor’s bill of costs “sent by the post ’* 
see oroiiw V Blarl, (10121 1KB V16, 0 A , and title Suuurous . as 
to transmiBsinn of rase stated to couit within three days, see llolUml \ 
/Vaeodt, [1912] IK 11,164, title MAOiSTiUTrs, Vol XIX,p 6'»» iio(e{i), 
As to sending (within seven days) nofico of dofeiiee of wntteii nan ant y 
under Sale of Food and Drugs.Act, 1899 (02 & 03 Vict o 61), s 20 (I), 
see ReUttl Dairy Co , Ltd v Olarke, [1912] 2 K B ,188 As to oortihoate 
of posting, see note ig), p 640, ante 

(e) See title Lviobncb, Vol XIII, pp 660 (postmark evidence of time 
and place of posting), 657 (date of letter pn»t4 /«ow evideupo of date of 
writing) 

(4) See ibid, pp 441 (delivery of letter unsealed, presumed posting 
unsealed),448 (possession of letter with souls bnikoii,piesutnod knowledge 
of contents), 660 (general proof) As (o liability for non dehtj^y, see 
p 042, ante • 

(e) See title Evidence, Vol XUI, p 441 (receipt orosumed on proof of 
proper addressuig and posting) As to posting n, ordinary coarse of 
business, see tbtd . see also tbtd , p 468 (failure to answer, not tiecivisanly 
an admission of truth of contents) As to proof of publication of hbel, see 
title lilBFL AVD StARUER, Vol XVIII , pp 660, 661 
(/) Chiefly by the Post Office Act, 1908 (8 Edw 7, o 48). ss bO-m 
Most of the oases hereafter cited were deeid^,under statutes repealed and 
re-eaaoted by that Act. 

ig) See title CBimMAi. Law aw» PsocEDbRE, Vol IX , pp 488 (opeiimg 
or delaying postal paeketa by Post Office officer), 639 (senduig indecent 
or obscene prints, words etc ), 644, 646 (stealing postal packet, stealing 
or embeazhog postal packet by Post Office officer), 740 (unitatmg paper 
etc used for stamp duties), 747 (possewiion ot paper, plates or dies), 748, 
749 (forging dies, stamps etc ), an^ sec tiUe Revenue See also as to 
\aiions other statutory penalties imdwthe Post Offioe Act, 1908 (8 Edw 7, 
o 48). p 633, ante (evasion of postage), note (e), p 661. anis (refusal or 
neglect to cany maila), pp 664, 656, ante (offence by shipmaster), p 666. 
a2e (o&noe by enatnms officer), p. 633, ante (inMogetneot of postal 
monopoly), p eada (for n(m*8orreo4er of uniforai). For offences in 
Bending threatening letters, see title Crixinai. Law awi» PeckieduEe, 
Vol IX., pp. 696 (threat to murder), 064 et eeg. (demacid of money eto. 
by threatening letter), 666 (threat to aeonie St coime}, Mt (threat to 
publUi Ub^). For oiumoes in isapeet of teiegrama, see tim TELfKiEAPffi 
AND TKtBFBOltBS. * 
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Hlfei 2 — iKfnngeme^ of Bostal 

Infnngtiiifnrol the PSiiina^r-Geneial^toonopoly (It) w 
au offence punibhable on summary conviction (0 hy fine {k) 


f 


Skt 3— Alms*' i>f Exnnptum of Pm lUqed Pei sons’ Letters 


1414 A fine md exceeding t.) for each Offence, lecoierahte sum- 
inarih (/), is inclined bj eiery pt^rson who, (1) not haxing at the 
time the coiuniand of au> vessel, regiment^or^ or detachment to 
which a pntileged person ladongstm), whites his name u|)on a letter 
in oidt'r that it iru^ be sent at a lower late of postage than b\ law 
(‘stiildishedl/j), or (2) procures a pruileged person to obtaint''), 
or being a privileged person obtains(p), the signature of his com¬ 
manding olhcer upon a lettei which is not fiom that piivilegeil 
poison and upon his privateconceinb only, in order to avoid the pav 
ment of the postage by law established, oi (3) vvilfullv addresses a 
letter to a privileged person which is intended foi another person or 
concerns the affaiis of another per-son, with intent to evade the 
imvinent of the legal postage (r/), or (1) being a commanding oftiu ? 
aiilhorised to write (/) upon the letter of a pi iv ileged person, w ilfullv 
vviitoR his name upon a letter that is not from and on the piivate 
concerns onU of a piivih'ged p( rson 


Ski 1 ihiise of Lmniition of '^hipon m m’ Jcttits 


1415 A fine not exciHulitig telO tfor <*ach offence, recoverable 
summarily (f), is jnciiried by ever\ person who, with intent to evade 
anv postage(/), falsolv supersciibes a letter as being the owner or 
chaiteier or consignee of the vessel conveying the lettei. oi as the 
owner or the shipper oi the consignee of goods shipped theieonta) 


1416. A fine not exceeding t*."), recoverable Mimmanlv (!) is 
incui^d bv eveiv person, who lining eithei the ninstei or one of 

(k) As to which, see p 631, ante 

%) Post Omoe Act, 1908 (8 Edw 7, o 48). s 34. n 633, ante As to 
BiiUDiaiy proceedings, see title MAOiSTRArFb. \ ol XIX , pp. 689 et aeq 
(A) Seep 633, (mle Such fines and forfeitures are incurred whet hr i the 
letter is sent simply or with anything else, or the incidental service is 
performed m res|>eot to a letter either sent or to be sent singly oi together 
with some other letter or thing In any proceeding for the recovery td 
such fines or forfeitures, it lies upon the person proocMed against to prove 
that the act in respect of which tne fine or forfeiture is allege to have been 
incurred was done in conformity with the Act (Post Office Art, 1908 (8 
Edw 7. 0 48). 8 34 (6) ) 

(l) As to summai 7 proceedings, see title Magistrates, VoI. XIX, 
pp 689 ft seg 

(M) See p 641, ants. t 

(») Post Office Act. 1908 (8 Edw 7. c 48). a 6 (6) (a) 

(0) Jtid , 8 6 (6) (b) 

(p) IW , s 6 (7) 
to) IKd , S 6 (6) (c). 
r) Bee p 641, ants 

’ •) fota Office Act, 1908 (8 Cdw 7, c 4S) s. 6 (7) 
t) 3eo hoto (y), p 637. rtMte 

Vm Office Act, 1908 (8 Edw 7, c 48), s 30 (4), see | p 632, 660 

Hals. 



— OfFFNrfiS 

** ‘ •% * 

the officers or ^cre# o! a^ssel inMuii li4>uiKl^a), #r h paesonger 
thereof, knovr^lv uas hm possesHion or 

custody any pHud packet etcipt a post^ packet not within ^he 
privilege of the Pofitilaster-Genoral(r), after the master has sent 
anv part of the po-^tal p^llrets on Uiard hia vessel to the Post 
Office (t/> ^ 

1417 If such person detains a^v^ such packet after ileumiul made 
ritlier b\ an oflker of customs (< ) oi b> any poi«on auilnascd lo 
the Postmafater-Geiierttl to demiud Urn postal packi'U ou I) mid I ho 
vessel, lie IS liable foi everv pistal picket on suinmai} ivmictiou 
to a fine not exceeding tlOi / ), 


Skct 5 —h taiifhih nt Ilrtiutufii of Muil-hinf or I'okIuI I'iuLt 

1418 Anyone is guiltv of a inisdemeaiunii (f/) ulio fi ludiileiiflv 
retains, oi uilfulh seci^-tes(//I or keeps, or detihisiO, oi wlieij 
lequired by an olhcei of the l*osl ()!hco{^), negleiU (»i iidustM l-i 
dthvei up — 

(1) 4n\ postal pa< ket (/) uhitli is in ctiurso of liiuisuiissum l>> 
posttm) and uliieh ought to have been lUIiviied to iiny othui 
person , oi 


(.j) As to what i« au “luwaiil IhoiiuI ” vtssil. we note (t) p (lol, unit 
(b) For Uehnitinn of “ postal pa<kel,” 8 i*»‘ iioto (A), p hi'*, itufe 
(i) See p 031, anti’ 

(«l) See j*p 0‘)1, tiO'i, (infe » • 

(e) See title litvEsur 

(/) Post OfliLO \ct, 1908 (8 Kdw 7, e 18). s VI 
(q) Ibtd , 8 'iS * . 

(ft) See, as to secretaig, 1? v U'^nn (184H) 2 ( ar A. Kii 8 >9 (1849) 1 

Den 305, 0 C K , whole a letter 8 oit< r, to avoid dotiitioii ol his misiake 
in soiting, threw unopened letters down a wat< i olos» t , 

(i) Compare R v Fovuton (1802), Le \ ta 247 (undelivered letter 
kout III po^.tiiian’s potket with mleut to spal orseirete), and M’l^InreUi'ii 
\ ihin«m<7(18n). 2 1$ AAd 909 (assigme of bankiupt dt manduig IFlli i>*) 

As to eiMi protecdings III dt timie, bto tith IwovfcK * o Di riM i 

(A) For dtfiniUon ot “ olllier,’ ste note (a), p O.’e and note (/), 

^ /lf^Fo”definition of “ postal paeket,” si o note (A), p 630, a«h* For 
the effect of fiititious letters for the purpose of testing jwrsons’ honest y, sen 
It V Io«««(l846),2Car &Kir 460 (letter to fittitionsaddress).oveniiliug 
K V Oardner (1846), I Car & Kir 628 As toevidence of an arti. le Umig 
• postal packet, see title Cbiminal Law and Pbocedurj , A ol IX . p 684, 

***\»i) '* Transmission by post ’ for this purpose limi runs 
delivery to a post office to the time of deliverv to the aildressee (Vost Office 
Act, 1908 (8 Kdw 7. c 48). s 90 (a)) ^eh^e^y to a letter earner or othc r 
authonsed person is debvery to a post office (ihid, a 90 (b)), kernely 
at the bouse or office of the per*o» to whom the pwket is ^ 

to him or to liia servant or agent or o^er person considered to be authorised 
to receive the packet, according to the usual »"•“"**' 
uerson’B postal packets, is delivery to the person i^dressed (tbtd.u 90 (r)) 
As to evidence ol the posting of a letter, see title Lvidbrce, Vol Xlll. 
p 660. pp 643, 65H mU L to what constitu^ posting in 
wav lUe tviuiNCV.Vol XIII ,p 441, andv IJafftftoM (1841), 2 
C 242. Car it M 220, * v fihepherd (1866) Dean C 1 
606 As to posting as pubheation of libel, see title LieKL am* SLa»DB», 

Vul XVUl,p 061 , p 968, ««l< , 
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Post Qvvtclt 


(2) Any posFal packet\'n) in coiipse of ixanBaaiSBion by po8t(o) of 
any mful-bag(p) whicsi shall haise fbund b3^||^ or by any 
other person (q) ^ 


1419 The punishment for this ofTenb^is fine and imprisonment 
with or without hard labour (r) * 


m 


Sect fi - -Sending Dangerom Sith^tancejty Pout 

1420 Any person is guilty of a misdemeanour («) who sends or 
attempts to send a postal packet («) which encloses any explosive, 
dangerous, noxious, oi deleterious substance, any filth, sharp mstiu- 
inent not pioporl;y protected, any living creature which is either 
noxious or likely to injure other postal packets in course of convey¬ 
ance or an officer of the Post Office (u), or any article or tlung 
\thatsoever whjch is likely so to injure such other packets or 
officer {v) 

The punishment for this offence is, on summary conviction, a fine 
not exceeding i!l(), and, on conviction on indictment (/r), imprison¬ 
ment for a period not exceeding twehe months with oi without 
haid labour (a) 


Skit 7- Jiiteifeience vifh I^etteiis 

1421 A nuisler of a vessel (/i) who either opens a sealed mail¬ 
bag (() with wbicli he is entiusted for conveyance, or takes out of 
n mail-bag with which ho is entiifsted for conveyance any postal 
pa( bet (</) 01 other thing, incuis a foifeit of Jb*200 (r) Anv person 
to whom postal packets have been entiusted by the master of a 
vessel to bring on shoie who breaks the seal or in anv mannei 
wilfiillv opens them, is liable on suimnaiy convection to a hne not 
{ v(M-eding L*20 {J ) 


(n) note (fc), p 630, 

<o) Ssce not<» (m), p 661, ante 
(p) boo Qoto (i), p 654, ante 

iq) As to fitoaiing or rt'ceiving stolen postal packets or mall- bags, see 
title CsiMiKAL Imw and PaocEnuKK, Vol IX , pp 645, 664 
frl The Post Office Act, 1906 (8 Kdw 7, o 48), s 53, which sabstantially 
re-enacts tho Post Office (Offences) Act, 1837 (7 Will 4 & 1 Vict c 36), 
SH 31, 42, does not specify tho amount of the fine and imprisonment 
(«) Post Office Act, 1908 (8 Edw 7, c 48). s 63 (1) 

(t) See note (h), p 630, onto 

(«) See note (o), p 630, onto, and note (t), p 064, poat 
(!') See title Explostves, Vol XIY, p 305 As to sending by post 
prints, artictos etc which are indecent or obscene, or bare lodeeent 
words, marks, or designs, see title CBims! al Law awd Fnooxotmx, Vo) IX , 
p 589 * detention in ibc cost office obany postal packet contravening this 
section does not exempt toe sender from prooeodings which mightnave 
been taken iii case of due delivery by post (Post Office Act, 1908 (8 Edw 7, 
e. 48h s 63 (8)) See also title Maoistbatss, Vol XIX., pp S86, 687 
(tsl Indietment inelndes an information (Post Office Act, 1998 (8 Edw. 7, 
c. ^ 89). 


I 

(i) 

(/) 


• 63 (2) 

(p), p 654. aiOe 
Sbimktifhp 654, ante 
Seelietnfbk'p 630, naf# 
Post Office Act. Mos (8 EdV 
Post Office Act, 1906 (8 Edw 


7,c 48), s 38(l),aeepp 6S4, iUS, anU* 
7, o. 48). a. 28 (3). 

* 



PABT V —OyjPBNCBS. 


Any person not in the employnvsnt of the Popt m frlt ffl *- 
General (ff) is{h)ga^iiy of a misdemeanour, who, not being a parent, 
ox in the pomte of parent or guardian, of the addressee of i^e 
letter(>), wilfally and maliciously, with intent to injore any other 
person, eithmr opens, or causes to be opened, any letter (ifc) wbi<^ 
ought to have bron dehvered to that otW parson, or does any set 
or thing whereby the due delivery of the letter to that other person 
18 p^vented or impeded (1) 

The punishment for this offence is a fine not exceeding £60, 
or impnsonment fca* a term not exceeding six months with or 
without hard labour. Prosecutions for this offence cannot be 
instituted without the directiou or consent of the Postmabtor- 
General (w) 


SjSEm 7 . 



orgiuMlkii, 


Punlsbmeut, 


Sect 8 —Negligente oi Mi$c(mdncl of Letie/ (annog, 

1423. Any peison employed to convoy oi deliver a inflil-))ag(») 
or a postal packet (o), in course of tinuHiiiission by })OHt(p). is 
Imble on sumiuary conviction to a line not exceeding A*20 who while 
so employed, or while in possessiDii or cusbxly of the maibbag or 
postal packet— 

(1) Leaves it, or suffeis any person, not being the guard oi poison 
employed for that purpose, to ride m tlie place appointed for the 
guard in or upon any carriage used for its conveyance (</), oi to ride 
in or upon a carnage so used and not licensed to mrry jias^eugeis, 
or upon a horse used for its CDnvvjance on horseback , or 

(2) Is guilty of any act of drunkenness, or 

(8) Is guilty of caielessness, negligence, or other misconduct, 
w'hereby the safety of the mail bag or postal packet is eiidan* 
geied, or 

(4) Without authoiity collects, leceives, conve)s, or delivers a 
jiostal packet otherwise than in the oidinary fonrst of post, oi 

(6) Gives false information of an assault oi attempt at T^^ljlney 
upon him, oi 


ig) See note (a), p 630, ante, and ni»te (/). p 664. pott 
{%) Poet Office Act, 1908 (8 Edw 7, c. 48), s 54 (1) 

(i) Ibid,* H (2) 

(k) "Letter” Iwre means a postal packet (see note (ft), p 630, ante) in 
course of transmMion by post (see note (w), p 661, ante), and any otln r 
letter which has been delivered by post (Post Office Act, 1908 (8 Ldw 7» 


0 48). s 54(4)) 

(l) See Stapleton v. Foreign Ytnegard Aegoeuiiton (1664), 11 L 1 
77 (where the court refused to restrain the Poatmaster-Ocneral from 
dehvenng, or the company from receiving uid opening, letters direclM 
to the ex^tmanager ol a company #t that company’s premises), and 
Hemtmn Looc v Bern (1884), 26 Ch D 306, C A. (whore an ex-manapor 
who had resided on the company's premises was compelled by injunttiwi 
to withdraw a dfrectioa to the PostmaaUar-Oencral that letters so diroctrxl 
•honld be forwwrded to his private address) 

(m) Post Office Aet, 1908 (8 Edw. 7,*c. 48), s. 04 (1), (3). 
in) See note (r), p 664, ante. 

(o) Sw note (kh p. 630, ante 

ip) See note (»tj. p 861 , ants 

(g) As to railways, see pp 602 , 603 , ante. 
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(6) Loiters on the n>ad or passage, or vilfnlly mis-spends hid 
time BO as to delay the piogiess or arrival of a mail bag or postal 
psRuket in eoiiise of transmission by post {0» or does not use due 
care and diligence safely to convey a mail-bag or jmstal packet at 
the due rate of si>eed («) 

Slot 9 — ]iau(hilcut Juiw oj Monnf Oidns 

1424 Anv offirei of the Post Office If) is guiltv of a feloiiv wlio 
grants oi issues uii} money order in) with a fiaudulent intent («) 

Sect 10— SfuduKj or Makinq Pajiei etc in Imitation of Poxt 

Ofjue Vapn 

1426 A line of 40« , lecoierahle summarily, is incuired b\ anv 
peison who, without due authority— 

(1) Makes, issues, or sends by post or otherwise aiii einelop*-, 
wrapper, .taid, form, oi papei in imitation of one issued by the 
Postmaster-General or any foieign oi colonial postal autlioiit\, or 
having thereon any woids, letteis, or marks, which signifv oi iniplv, 
oi may loasnnahly lead the recipient to helieie, that a postal 
packettfi) hearing them is sent on His Majesty’s seivice, oi 

(2) flakes on any envelope, wrappei, card, form, or papoi for the 
puiposo of being issued or sent by post oi otherwise, or otherwise 


(r) bco also title Cmminal Law and PitorEUUKE, Vol IX , p 488, os to 
wihul detaining or delaying of postal packets For actions against Post 
Office officers tor non delivery of lettei's, nee JSotentna v Ooodcntld (1773), 
2 Win B1 006, Smith v Poirdtefc (1774), 1 Cowp 182 For the effect of 
delay upon formation of contract and other matters, see p 668, ante 
(i) Post (Iffice Act, 19(18 (8 Edw 7, c 48). s 67 
(/) See note (n), p 630, ante Proof of appointment » uunecea 
Mry,(jr V Borrett (1833), 6 (’ & P 124, Je v Reig (1834), 6 C & P 
606 , see also title Criminal Law and Proi edure, Vol IX , p 389) 
As to the infeience to be drawn from evidence of eroplovment, see R r 
OoodwtH (1828) 1 Lew C 0 100, B v Townsend (j''841). Car A' M 
178 (son of letter earner acting during father’s illness), R v Reason 
(1863). Dears 0 C 226 (person assisting in letter-sorting at postmastei s 
ie.,iiest), R V jtftlner (1850), 4 Cox, C C 276, v (1850), 4 

( o\, C C 276 On the other hand, see R v Pearson (1831), 4 C & P 
.672 (person cleaning boots and assisting in tying up bags, not an officer), 
R V Qlase (1846), 2 Car & Kir 396 (where the prisoner’s act was not 
done in the course of duty as a Post Office servant) 

(«) See p 648, ante A money order is an “order for the payment of 
money,” and a ‘ valuable security ” within the meaning of the Post Office 
Act, 1908 (8 Ldw 7, o 48), and any other law relating to forgery or 
steaHnj ^(i5mI , s 59 (1)), see title Criminal Law and Phocidure, 
\ IX , pp 641, 642, f)97 (lani ny of valuable security), 667, 668 (extor- 
t,»„) 684—686 (restitution) 710 {forging orders) Fraudulent obblcra- 
tiou or lUteration of a numet order is, aa in the case of a cheque (sec thtd . 

I» T27) Woiiyundpi the Post Office Act, 1908 (8 Ldw 7, o 48), a 69(2) 

(a) Ihsi , s 58 (1) Re issuing a money order previously paid u deemed 
an tttFtting of an order with i^audulent intent (lAid , s 68 (2)) The punish- 
inenfr fw this offence is, at the discretion of the court, penal swvitude for 
not 1^ thhu thrt^ nor more than seven years, or unpiiMinmeDt with or 
Without hard lal*our for not more than two years (thul, s. 68 (1)). 
ih) See npte (6), p 630, anlSg 



l^ARt V.—OpIIIXCRS. 


Aged, any mark m imitation of or similar to,or pur^>rting to be anv 
stamp or mark of any post office under the Postmaster-General or 
any foreign or colonial postal authority, or any aoiils, letters,^r 
marks ahicb signify or imply, or ma) reasonably lead the recipient 
thereof to believe, that a jKistal pai.ket beaiing them is sent on llis 
Majesl\’s servict*, or uWee 

(d) Issues or sends by {K)st or utbeiwine any oiutlojM, m<ippor, 
card, form, or papei so'iiMikiul (0 


SiiT 11 —FttftUous Stainpt 

1426 A fine not e\ceeding i*20(i/), reeovuraldo sumnianh, is ridiiioui 

inoniied by aii\ person aho— stami.* 

(1) Makes, kuo\Miiglv utteis, deals in, aells, knowingly ihis foi tukitn- 
any postal purpose, oi ^vlthout slum mg lawful excuse has in liis 
possession, any tictitious stamp ), or 

(2) Makes, or without showing lawful excuse has in his jtosscssK.n, u«ting<iu<i, 
am die, plate, iiistrunient, or iiiateiiais fot initlvin>r am licliiious 

stamp {J ) 

A prosecution foi this offence can onl> be begun b\ onhi of the A|)i«nl 
Inland lie\enue Coniinissioneis {il) A comution is subject li» ihe 
like light of appeal us in the case of u pisially undu tlie \cts 
relating ti> the Excise 

Skct 12 -1 iinutho) tht'il ait to Cmujiiof an /'os/ Otiur 

ISlISlIU 'lb 

1427 A fine not exceeding ^0« (//), rocoveniblo suminarily, is i iu«ulK>ri»wl 
meuiied b\ an\ ptisoii who, without iiuthoiitv ftoni tin Postmaster- 

(jeiieial, places or maintains in or on any house, wall, dooi V’ I'aVt, 

— — _ — — _ - — 

(c) Post Oflke Act, 1908 (8 1 «lw 7, c 48), « 04 , sec title ('inMlNAL Law 
A\D PllOClDlUE, Vol IX , p 748 

(d) Post Otlice Act, 1908 (8 Ld« 7 < 48), s 0.7 

( 0 ) " Fictitious stamp " here uiiuiis any lacsntiile oi iiiiitatiouwr jt pie 
seutaliou, whether on patier or otherwiiu', of any btutiip for iJenotuig 
any rate of postage, intliiauig any stamp lor dciioliit, a rats' of poslugt* 
of any British posM'SHiou or of any foiiigu count;v ii/nd, s 6f» (4)/ 
lor detiniiiou ot “ Biitish posseshion,”see note (/), p KJi.nntc Ah to 
forgery, fraudulent printing, and erasing of stamps ete , st e title Cuimin ci 
Law anu PnocuniHr, Vol IX, pp 746, 747 , us to defacing uoukmI 
adhesive stamps, and aa to fraudulent praitiecs not specially piuvidid 
tor by law m respect of anv duty (tbtd , s 21),’set *ttamp Duties Munoge- 
meDt Act, 1801 (64 & S5 Viet c 38), ss 20, 21 . tith ItEVi M r 

(f) A newspaper proprietor and printer who ordered and kept in his 
possession a ojo for making uncoluared illiistrations of a current eolouial 
lioatage stamp in an illustrated stamp catalogue or newicpaiMT. w.is held 
to have the die m hia possession without lawful c xciise, under the (n pealed) 

Post Office (Proteetiou) Act, 1884 (47 A 48 Vict e 76), s 7 (e) (Duhnit 
V (180612 Q B 310) Any stdlnp, du*, plate, instrumc nt, or materials 
found ra the offenders posseaston are forfeited and may be seized (Post 
Office Act, 1908 (8 £dw 7, c 48), s 6513)) As to forged postal orders, sc u 
title CsnnxAL Law a&d Procf»iti», Vol IX , p 746, note (ft), as to 
poaaessioD of forged atamps. search war/ants etc, see tlnd , p 747, note (c), 
and title RlVEKCr , 

(a) Post Office Act, 1908 (8 £dw 7,c 48), a 66(2). see title itFVEsur 

(ft) Post Office Act, 1908 (8 Edw 7, c 48), a 66 An offence contmumg 
after a prexioos conviction la punishable with a fine not ctictascnug 6a. 
for every day duiing which it luutiaues {tb‘d , a 66 (2)) ^ 
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Post jOffic* 

windomr, box, pobt, pillar or other place belonging to him or 
under his control, any of the following words, lett^, or marks:— 
MX) The words *'post office ” or “ postal telegraph office”; or ^ 
(2) The words “ letter box,” with words, letters, or marks which 
signify or imply, or may reasonably lead the public to believe, iffiat it 
18 a post office letter box (»), or 

(S) Words, letteis, or marks whiph signify or imply, or may 
lOitBonably lead the public to believe, that any house or place is a 
post office, or that aiiv l>ox is a post office letter box(i) 

1428 Every per son i equired by a notice given h} the Postraaster- 
(leiieial to remove oi efface the same, or to remove or effectually to 
close up anv letter liox belonging to such person or under his 
control, which has been a post office letter hov(i), must comply with 
the request (;) 

Kfct 13— Unanthonsed Afiirnig of Kotioei io Post O^ee, 

1429 Anv one is liable on suminary conviction to a fine not 
fivceeding 408 who, without duo authority, affixes or attempts to 
affix any placaitl, advertisement, notice (A.), list (f), document, 
hoaid 01 thing in or on, or paints oi tars, any post office (w), post 
oftue lettei box (i), telegraph post (/»), oi other property belonging 
to or used h\ or on belinlf of the Postmaster Creneral, or who lu 
any wav dishguKs anv siuh office, box, post, oi propeitv (o) 

Sf-rr 14 —Injuiy to Liita Boxes 

1430 Anj one 18 guilty of a misdemeanour (p) who places or attempts 
to place in or against any post office letter Iwx («) any fire, match, 
light, filth or Hind, or any explosive,dangerous, noxious or deletenous 
substance, or who commits a nuisance in or against any {lost office 
letter-box(fl),or does or attempts to do anything likely to injure the 
1 m)x, appmtonancoR, or contents 

The ^ umshinent for this offence is upon summary conviction 
a tine not exceeding £10, and on conviction on indictment (/•) 
imprisonment for a period not exceeding twelv'e months with or 
without hard lalxmr 

(») See note (g), p 630, anU 

0) ]>OBt Office Act, 1908 (8 Edw 7, c 48), s 66 (1) (c) 

\k) As to notices in post offices, sCo p 646, ctnte 
(0 As to lists m post offices, see p 645. ante, and title Elxctions. 
Vol Xn,p 261 
(m) See note (g), p 030, ante 

(m) Telegrapu post ” means a post, pole, standard, stay, strut, or other 
aliove-ground contrivance for carrying, suspending, or supporting a 
telegraph as defined lyr the Telegraph Act, 1869 (32 & 33 Viet o 73) (Post 
tiffico A^, 1908 (8 Fdw 7, c 48), ,b 89) See title TBUcOBAyHS anw 
* 1 fcL&iUiONrs, and, as to injury to telegraphic apparatus, title OBiMHiAt. 
Law asp pRoerDums. Vol IX . p 787 As to nuisance by telegraph 
Wires, see title Nuisanoe, YoI XXl , p 616 
io) PostOffico Act, 1908 (8 Edw 7, c 48), s 62 
to) /kui, s 61; see title CaxHCtAt Law ano PRoesnuas, Vol IX, 
p. af® t and, as to mabotoua4amage. see ibid., pp 773, 775 
(a) Bieii<m(g),p 630, (tuts, 8eetiltlelCAQ»TiUTB8, Vol XLS-* pp. 686, 
687 , ^ ^ 

{b) indSotimBit includes an informatioa (Post Office Act, 1908 (8 Edw. 7. 
•.48),8 89h * 
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' Sbct U.-~-Obstructwn oj Ofiin o( Ui4 Pott 0^4r<^ is 

1431 . A fine not exceeding 40t (<•), recov^able eammaiil^, ie 
incurred by person who wilfully obstructe, or incites anyone to nffeS 
obstruct, an officer of the Post Office (d) m the execution of his duty, oBST? 
or who whilst m any post office (t), or within any premises l>elonging 
thereto or used therewith, obstructs the oourse of business of the 
post office (/). 

Any such offender mai be lequired by an> oftiet'i of the Rem^mlaf 
Post Office to leave a post office or any such ’premises, if he refuses 
or fails to comply with such requirement, he is liable on summaiv ‘**’**™*‘^'**‘ 
convictioii to a further hne not exceeding £5, and may be removed 
by any officer All constables must on demand leniove or assist 
in removing such offender ((/). 


Sect 16. —Demandtnff Toll /oi MaiU 

1432 A hne not exceeding X5 for each offence, recoveiable 
summarily, is incurred by any person who, being a toll ctillector oi 
ieceiver,or other person emplo>ed to receive the tolls or rales at a 
gate or bar erected upon a highway, bridge, or post road, doinunds 
loll for any mail \)i) or any person, horse or carnage going for or 
employed to go for any mail bag (i), or does not permit any such 
mail, person, horse, or carriage to pass w'lthout delay, oi wilfully 
delajs or obstructs any such mail, person, horse, or caiiiage at or 
in passing a gate or bar, or who being a ferryman, oi othei )»oihoii 
employed to leceive the tolfs at a feny, demands any toll for any 
mail, or does not, vsitliin hffceen nunuteb after demand made, < onve\ 
the mail iif it he possible or sate to do so) across the foi ry to thu 
usual landing-place {k) 

Bfccr VI ~ SoUitUiKf in Commit (tjhiiuii 

1433. Any person ib guilty of a inisderaeanoiu (1) wh(» wd^itH ot hoUcitui({b> 
endeavours to procure any other i>erson to t uninit an offence 
punishable on indictment under the I'obt Office \ t, lfK)8 (w) 

(c) Post OiBoe Act, 1008 (8 Edw 7, c 48), « 67 (1) 

(d) See note (a), p 630, ante, und hoe note ( 1 ), p 664, a»U, 

(e) See note (p), p 630, ante 

{J) Any hawker, newsvendor, or idle or ditOirderly pcison stoppinx or 
loi^ermg on the fisgway or pavement opposite tJie General Post Oftice m 
Loudon, or any part thereof, is hable on summary conviction to a line not 
exceeding £6 (Post Office Act, 1908 (8 Ldw. 7, o 48), s 68 (3)) As to 
obstmetron in neighbonrhood of London General Post Office by hackney 
carriages (fhid, a. 68 (1), (2)), see titles Mskkbts and Faihs, Vol XX , 
p 69, note (t), Stkekt asi> Aerial Tkaffic. As to ohstruetiou of post 
office business by notices, see p 64£, ante 

(g) Post Office Act, 1908 (8 Edw 7, c 48), s. 67 ( 2 ). As to the imwers 
of a constable, see title Pouce, pp 497 et $tq , ants 

(A) See note (x), p 651, ante 

{%) See note (r), p. 654, ante 

(i) Port OiBoe Act, 1908 {8 Edw 7, i 48), s. 79 <2), (3) ; sw* p 656, ante, 
and titie Biubwats, Stsxxts, ard Bridges. Vtd. Xvi, p 6 fi 

(l) Port Office Act, 1908(8 Edw 7. o 48), • 69, see title Cbimimal 

Law ahd PaootDtrBx, Vol. iX, p 260 • 

(m) 9 ^dw 7, c 48 y seepp 669 ef 109 ., ante, and title Cjumikal Law pup 
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The pnnishmenfc for this offence is imprisonment with or witluut 
hard laboui for any teirn not exceeding two jear8(n>. 


Part VI,- Legal Proceedings. 

Si.rt 1- litonni/ nj lni<« and Fotjalniet, 

1434 A fine or foifeitiiie irnitosed bv the Post Office Act, 1908 (o\ 
V bethel 11 covorable on siimiiiary conviction or not, may be recovertul 
with costs bv fliiv p( I'^on who sues foi the same in the High Com I 
lltMiifi^ siu foi tlie inaxmmni amount, but can lecover onlysiuh 
hurn as tho court awards (p) Pioceodings must be coinmenctJ 
williin ono lear next after the fine or foifeiture was mturied {q) 

Ttie Postmaster-Goneial may compromise and compound anv 
legal proceeding eoinmeneed by his authonty, or under his contiol, 
against any person to recover any fine or forfeiture incurred under 
tlie Post Office Act, 1908 (o'),on such teims and comhuons as the 
I’ostmastei (Jeneial in Ins absolute diseietion thinks propei, witli 
full power for him, or anv of his otlaois or agents diil^ anthonsed, 
to accept anv line or foifeiture so me in rod or alleged to be incurred, 
01 any part thereof, without legal proctediugs (r) 

Slti 2~ Sunimaii) Pf occuhnni 

1436 All offerneb under the Post Office A(t, 1908(o), whuli are 
punishable on summai> eonvution, may be prosecuted, and all hncb 
and forfeitines lecoveiable on suinniar^ conviction may be lecoveud, 
m the United Kingdom,in manner piovided bv the Buinniuiv Juris- 
diction Alls («) An> ])eison convicted on suinmnr} coin ulion may 

ri{OCiA>uui!,, Vol IX, pp 488,639, 044,645 See R v James (1890), 
34 Q B I> 439, <) C B (prisoner uidiiciiig postman to mtereept Jetleiu, 
aueesorv before the fact). Acoesaonea an«f Abettors Act, 1861 (24 \ 25 
Vut « 91), B 1), as to accessorioe bcfoie and after the fact, and as to 
ineiteinents to mme, eeo title ChiMiNAt Law and rAocEOinus, Vol I\ , 
pp 357, 258. 26U 

(fi) Tost Office Act, OHIS (8 Ldw 7, c 48), a 69 

(0) 8 Edw 7, i 48 

(p) Jfcirf , R 70 (1) Ae to recovery of flncB and forfeitures outside tho 
Vuited Kingdom, sec tbid , » 70 (3) As to recovery of unpard postage not 
exieoding 120 see p 640, ante By the Post Office Act, 1908 (8 Law 7, 
( 48), a 75, fines, forfeitures, and other sums recovered must, uotwith- 
stauding anything iii any other Act, be paid into the Exchequer, unless 
a]>phed ju an appropriation in aid under the Pubhc Accounts and Charges 
Act, 1891 (64 A 56 Vict c 24),s 2, si'eHitle Revenue As to the practice 
oi the High Court, see title Pkaciice am> Proceduke 

(y) Post Office Act, 1908 (8 Edw 7, c 48), 8 70 (2) As to timo hmits of 
aotiotts generally, see title Limitation or Actions, Vol XIX., pp 33 
sissy. 

(r) Post Office Act. 1908 J8 Edw 7, c 48), s 76 As to compound¬ 
ing penal aotious otherwiBe.'eee title Criminai. Law anp Procedure, 
Vol iX., p 604, as to Gumpoundiug civil actions, see title Practice and 
pROCEfiClUB. 

.jsj Poafi 0««e Act, 1908 (8,Edw 7, c 48), a 71 (D, as to Isle 
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1436 In any indictment (o) or legal proceeding for an\ offence or Indictwent*. 
any inahciou«<, injurious, or fiaudnlent act or thing in respect of the 

Post Office or the Post Office revenue, or any property under tbo 
management oi control of the Postmastei-General, it is enough to 
allege such propert\ to belong to llis Majesty s Postmastei - 
General (b), and to allege such act or thing to have been done vith 
intent to injure or defraud him, without naming the juiiticular 
Postmaster-General, and wthout alleging or proving iiiMin tnal or 
ctheraise that such property was of any value (<) In any indict¬ 
ment or legal piocoeding under the I’ost Office Act, 100H(</), against 
«u> officer of the Post Office, it is enough to allege that the alleged 
offendei was an officer of the Post Offit eat the time of tbccominiltiiig 
(*f the offence, without stating fuitlicr the nature oi particulais of 
Ills emplovraent(c) 

• 

4— Vu)t(edtnqit apart fiom Paxt Otjur If/, 1*)08 

1437 When procee<]ings are taken ladore any couit in lesjied of rnwniiiiiR* 
an offeiKO under the Post Office Act, 1908 (dj, which is also an offenic 

nndei some other Act or at coinjnon law, the court may dneil that, i 9 ,'h' 
Mistcad f»f ''lull proceedings being continued, pniceedings l>e taken 
undet such olhei Act or ai comruoii law (/) 


Man and elsewhere, see tftul As to smniuaiy iiMKodiiM, see Title 
MAGISTBATtS, Vol XI \ , pp ft89 H $fq 

(0 Post Ofiloe Act, 1908 (8 Edw 7, e 48),s 7! (2), «m lo Stollaud and 
Ireland,SCO tbtd As to appeals to quarter HesfuniH, see title MagisikaiI'S, 
Vol XI\,pp 642 e/seq * • 

(u) Post Office Act 1908 (8 1 d» 7, *,48), s 71 d). wlibb see us 1<» 
Ireland Sums not exceeding £20 due from any P«»s( 'iffUe offifer <»r bis 
sureties in respect of luoncys received in the diMhaigf «if his dut? huit 
be recovered Bummanly aa a civil debt (ibui, s 78) As to recovery ol 
civil debts summanly, sfc title M voisiratFs, Vol M\ , up mi) rt xrq 
As to recovery of postage, and evidence in proicedmgs tberrfor, see p rt4n, 
antf * 

Itt) Sec note (tr), p 662, ante 

(b) See title Ckhiival Law am> Paoerm re, Vol I\ , pp 648 note (a), 

684, note (p) Aa to property in a letter where the wnU*r legajiis pfissessinii 
of It, see Ohrer v Otuer (1861), ll C II (n e ) 139, and n 6 *»h, antf. 
Aa to venue, see title ("KimsAt Law an» Pkoofiu rf, Vol IX , pp 284, 
288. note (I) Aa to evidence of an article being a poataJ packet, a«e tbtd, 
p 684, note (m) _ 

(c) Post Office Act, 1908 (8 Edw e 48), s 73 (1) 

(d) 8 Edw 7, c 48 

(«) Ibid, a. 73 (2), and aoe note (a), p 630, ante, and note (<), p, 694, 

ante 

(/) Pott Office Act, 1908 (8 FIdw. 7.>e 48). a 77. 
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p<»fr Ol ludividiid jiirtior to phdgt, 27, 28 
creditors, himtid pariiicinhip, of, righii it, 11!) 

rights against pcrbOiial icpic • ut niMb of laiit buivivor, 4 ► 

not affected bj igircmcnt betvm. i paitinrs, 27, .18, 9H, 99 
on dia-tolutiori, 98 

transfer of parlneiship property betvvvcn paitnirs a* aitci tiug, 
63, 54 

rostom of lj||^lc, payment of lu^rost as between partners aff^etid bv, 81, 6fi 
death, dlssMutioD of partnership , 89 
limited partner, of, effect of. 111 

debtor imrf creditor, advance made on share of proUb., not pair ij a between, 

effect Of, 12 

relationship of .partners not that o^ 4, 76 
debts, attachment by creditor, effect of, 47 

bill given for partners pneafe, presamptIon arising f/om, 2*», 27 
book, sale with the business, 103 

creditors not affected by arrangements by partner# as to pky meut of, 

V 88, 89 
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d6btt« duration of liabilitv of partner for, 85—88 

, implied aatlioTiLj of partnera to receive and pay, 28 
payment by burvivlng partner of iirin'a, how made, 55 
refoase by one partner, powers, 28, 2D 
right of snr>ivjug partner to recover partnentbip, €8 
aobacquent, wiiin retinae partner may be liable for, 38 
when new partner may be liable for antecedent debts, 88 
deceased partner, scvcial liability of estate of, 85, 86 

mo of name of, by continuing partners, effect of, 15 
deed, no implied auiltority in paitncr to execute, 26 

unnotburised execution by partner having implied authority io borrow, 
effect of, 26 

riceds of Arrangement Act, 1887, application to limited partnerships, 121 
deficienoy, liability of p irtners to alter dissoiiition, 103 
determination, partnci*,bip for mdebnite period, of, 24 
dnabU meiit, j>.irtnor, of, as ground for dissoluflon, 92 
discovery, light of crtditor to in action against Arm, 4i 45, iC 
dissolution, absence of prospect of profit as caii-c of 93, 91 
account ordered aithout a claim for, 71 
action for, bow commenced, 89 
acts of partner restrained after, 83, 81 
agreement as to goodwill protected on. 107 
, to take simics an specie by luluation on, effect of, 

7i, 75 

appointment of ncciver after, 77 
iiibitration clause ns nffecting light to, 00 
assignments by partners on, f> 1 

of partner’s bhnic operating is a, 58, Gt> 
nulhoritv of partners aftir, 97, 08 
li iiikruiitcv of partner as effciting 8" 

* h iiging order on partner s sbnic tu it « ffci t, 87 
eoniiiiem ( ni( lit of action for, 89 
< oiidiK t of pirtnir ns giouiicJ lor'Oj 
1 onsidciatiuns 'itTccting the lights of purtifs aflir, 100 
of Du court 111 nrcbring a, 91 
courts linvjng }uti3<liction as to, 88, 89 
date from which taking effect, 85 
of whcic partucr a ItiruiiK , 0| 

Jfatli of partner is otVectuig 8'> 

lisltiKtion between actions lor aciininf and, t>7 

listribution of prohts after, 99 

llluxinn of time on completion of adicntiirc as effecting, 86 
ssLiiUals of notice of, 85 8b 
toiin of notion against purtiiois after, 43 
ipouniis ot, 00—9-4 

iniuactioii umillary to when glinted, 81, 83 
granted pending. So 

Imiifed p iitiier->hip on winding up of, IJI, 133 
not pie%nnicd by bolder of option of piitiuiship, 51 
nutiec of, what may be aiiffieu nt, 9u 97 
onus of proof on stay of m tion for, 00 
parlies to nrtion for, bf>, 67 
pai trier's right to dispusal of assets on, 101 
power of judge la lunacy as to 89 
to pledge assets after, 98 
profits made after, liability to account for, 63 
public notice of, right as to 9b 
representation of puiners iij, action for, 66, 67 M 
leiurn of proiiiium on, power of Die cotirt as to, ^ 93 
Tights of outgoiog partner as lo profits mode oficx, 99 
stay of acDon for, when refused, 90 
unreasonable conduct as ground for, 93 
where partacrship becomes illegal, 87 
winding up of limited partnershto on J12 
thUtm Gmette, publieation*'of noUce of dusoluDon In, effect of, 98, 97 
duty pf filprtjitfet, limitation of, 49 

pnblicaUou of twDce of dissoluDon ju, efffict 98, 9f 
slObtioog partner^ right as lo, 63, 64 

(4 ) 




MBl^animt» towt ^d* by aolwilar, d<, As gxotmdl for dMotion. 

*** survnorsUip as to partuen^ip properly not roeagntsad tn^ 

«stopp«J, creditor obtamuig ^udgineut ngaiust coAlInniug partiwa. of, lb, i7 
lublUty as partner by, 13. H 
partnership from rrpresoniation by, IS, J4 
evidcoice, dissolution, of, admissibility of Oasmtt* notioo w, bo 
execution, enforcement of judgnirnt bv, 4t> 

Itsivo required a hero receiver uppolnUtl, ?«) 
no right to, on separate judgment against pirtnvr, ’’I'l 
iBxeeutors, deceased partner iti specific undortiutiog, of, rigUtt of, bt 
partner’s, personal liability o^ ii>l 

light of retainer of surviiuig poituer as, 7R 
to an account, bb 

when not lesuouied from cairying on a tanniar 
business, 83 

rights when power to noimnato partneis vostisl in, b'J 
sale of share to surviving paitners by, abeu suppurled, 7i> 
expulsion of partner, powers, 88 
fiduuary relationship, as between partneia, 47 

not extending to purihnst of share of one piitner by 
another, 48 

'* firm,” meaning under the Idtnilcvl Portnersliip j\et, l')Or Ityi 
firm name, right of parchaser of goiKlivitt to u«e Kit 
" firm name," mraning under the Liiuiitd rurlmiship Act, 1007 108 

nature of a, fi 

foreign ciubaBsy iii England, jurisdiction of the vouit as to partiuu nuniiber * 
of. Ill 

Forfeiture Ait, coniict parlnor os uffc^otisl by, 10 
fraud, os ground for ro^i issimi of ngri < meat, O'J 

goods obtained bj one jinrtnui by. property tn, 13 

bability of innocent uninla’is ui iiriii of Noin iiurs for their poitnur’s, 

30, fib . 

person indu< mI to bo p'lrtner bv, 70 
when firm liable for individual purtnirs 3(i 
franduleut misrepresentation, liability of iiifaut paitiicr for, 10, 20 
gam, relation must exist for the purpose of, 21 

goods, separate purchase and ruitable division of protits in respect of, efitct 

of, 9, 10 

of, for joint aJvtntiire, when jiuituniship fiuuj, 

fi, 7 

goodwill, as part of the assets, 101 

benefit of agrieincnts passing on sale of, K)'> 
definition of, 101 

grounds upon whUli trentid as nsveU, K'l 
inclusion in account and vahutton on d< Kb of patiner, 107 
provisions of articles ns allcrting right to, Kll 
purchaser’s right to use him name, 101 

right of deceased partnirs istale to sbnr lii procteds of, lOl, 107 
partner entitled by tontrafl to Hi 
rights of vendor and purchasi r of, *105, 10b 
valuation of, 10b 

when inlunctioQ will be grant M to protect, 8’t 

pauing without expreau ntenlion, K>ii, tit7 
gross receipts, tb»tre, of a, partnexobip not arising fioni, 8 

returns, {rnTtuemiip may not arise from the thaiiug of, 7, 8 
guarantee, effect when signed by one partner only, 82 

axtont of partner's ypv>€sc to give, to or for the linn, _’b 
holdiog («t, cnforceme it of liability against persons, 15, Jb 
liability of persoas in respect of, 13, 11 
prospective partner on, 37 

illegal adventure, right to recover amount paid for shares in, 08 
sasocia^n, wiodlng-^ap under the Oompouies Acts, 18 
portnerahip, association for iMUiking business, trben au, 10 , 

dissolution where firm becomes 87 
* effect of, 17 

iransacUon, rrftcf on cessier of, 18 ,* 

Inptied agreement, for contmuaiioa of pactnerabfp, how evidenced. 23 
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implied aufbonlv ol [jartners, extent of, 26 —30 
ini^^paCitv, dj«i‘iolutinn on ^onitdD of pkmiauent, *)3 
locomo, receipt out ot proht'i, ais eiidenee oi panneralnp ^ 
fncntning partner, bow far bound by terma oi partxierfcili.p 52 
incoinpettnce, no ground for ret using return ol pteraiuni, Ho 
ind( niiury, rigliL lost l>v In lies, bl 

ol mdividuil partnej<i to 00 
irifnrd, eontiact of pu1riir>ship m ul< fii « Oe-t of, 30 
ill junction, at whosi iiistiuec will bi granted 80 

canjiiig on of Bimilar business, reiti lined by, 81 
exclusion of putnej icstramcd bv, 8'* 
gi itifrd pi iiding ilissiihition 80 

inti rloeulorv, f ic la noce«sar\ to obtain giant of SO 

lunatic pailmr rcsti mied h\ 83 

nature of matter for whuli planted, 80, 81 

not gnnted vilien in ifttr outside pa tiui*Iiip relationship, 81 
pirtucr Tostiaitud as to m« pirliursbip b\ 8t* 
protiition ol goiKlwill bv, bt 

piiblti ation of run i b> piituc rs iti iiv il ju wapaper restrained by, 81 
tiadcr caii^iiip uu liusitie>a to s,uggc->t a paitnirsbip rcatiained by, 
81 

whtii I oiirt will grant, 80 

'vrongfiil denlmp with assedA restramed bv SJ 
Innoeeiit paitiii,!, li ilulity foi fi lud of other piitmr, tl 

pirtneis, rt lief on cev’Ci of illtgal 1 1 iris irtion gianlcd to, 18 
inquiry, ua to lunaln pirtrier, when ordered, Ul 
luaaiiit} as ground for dissnliition, Oo, m 

who 111 IV applv lot iclul on pionndi of U1 
inspn lion, pnitiii isliii> liooks, of, lights as to, no on 
intiicsl ullowaiKi vvlicii dcliverv ot iceount d< livid, (> I CS 
ns bctvvttii partners, when iJlovved, Ot, Cl o'j 
T uti to vvhuh putiui 111 ikinp idvance is intitled (>0 
investment, no part ot bu-'iness of Nolnitois oi banktis to rceiive money for 
pmeral dl 

joint idv iitiirt, rclilion hip of prisons inliiestid in, 0 7 

liability, elTcel of iin--liistied judpiiKut igainat om jiaitner lu action to 
intoitt, l"i 
pai t m IS, « i '1, 8 > 

owntrship none win l puiihise sipiiatu iml div i-,ion of profit rate¬ 
able, 9, 10 

jiroptrty, conversion Into sepirale, 67 
jndgo 'n lunaej, povveis as to dissolutism, 8'1 

jiidgmiiil, ebaigiiip oidir on paitnct » sture as piling effiet to ">5 

eieditor uppoinlinciit oi icciivti i-, tllifiing ii^ht cd cveenti'i, 7J 
eiifoteeineiit against p irtncibliip {'rojieilv 40 
pi'.t and fqnitvble, question ns to wben cause foi dissolution nnv bi, fli 
labour, coniiibution bv third paifv is etfietiiig partaeiship, 6 
laches, on n bar to ordei lor account, 73 
claim to profits lost by, 61 

share of probts nnv be lost bv, ol 
right to indcinnitv lo«t bj, ol 
when interest of partner not diverted bv, 01 
land, as partnership propertv, 5J 

building when partnership mav vroie from living out 8 
ooiiversiou as regards partnership, 56 

deemed rouv tried into pirsonal estate aa between partners "id 
partners m profits ot rights ol, o3 

I^tuership arising from co ownciskip ot, ess>nr als to, 6 
property bv use, ot 

proceeds of sale of paiinerslup, nature of 103 
sale of partnership, 102 

ItvAMS, renterlor with p.ucmrr for, effect where occup ed In the firm, 33 
parebaae by pnitncrs not evidence of partnerslup term, 23 
f renewal bv one partner,jpCrcrt of 48, 
lender, receipt of lom bv share of profits bv effect of, 12, IJ 
iien, partnpv, erf, tgamst whom avrailoble, 61 53 

*. pri'ppttv to which att'Thmg 61, 62 

iight to on luoJcmg advance, 01, 02 

( 6 > 
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linuted partaer, bankinptcv on doKh of, offoot of. 111 
cDrportttton ma\ In' 108 
deilnitiua of, lt>8 

liablHtjr on liquidation of liialtod partnewhip, 110 
poirors and Iiabililiai of, 110, 111 
partnership, Act autbonsing tb« fonnotioa of t«*r 

application of Deeds of Arrangement Act, 18H*, to, I'H 
tinirt baling luiisdietion in v«indui>' »ip id IIH 111 
dehnitioni apple able to winding up ol 11' 
di4solut<on on winding up of, I*-- 
diHtnbntion of surplus assets of I'0 

thiljes of tbe otfii i<il re<ti\er a> io wimlinp up IK, 118 
giounda for wiiulng up H'l, H ‘ 
liabihty^ of partners olber than limited in, loH 
liquidator of, powers and duties of, ll** 
list of rontrilmtones to poutr ol cf'iiit oa t*>, 1-0 
non-registmtnin of, effeit ol, 10** 
number of partners illowed in, H'8 
order for uiiiding up, eJftti of lid 
paitKulurs to bt reL'isternl m nspeot of, I0i> 
pernlt> on making false s( iiement on registraiiou of, lit* 
position of mei»ilM»r of a, lt'7 It*8 
pr«tic« US to petitniii toi winding up, /F*, lid 
prCK ednre winn wound up I'V liqimlatoi, 118 
legistrar of, K'l* . 

lights of limited is opposoil to gemnl pirtner in, ill 
luhh of liw nrul eqiiMi upplu ilde to 1 H* 

Slav of prot I cdtngs lu resprct o 1 , ruh s nppilealua 
116, 1 IT 

who Hiai prrwrit p<li( on for wimling up, 11 » 
winding III* as in unret>'i'-t< n <J «omp»n> MJ 
^ on dis.soliition, 11 - 
loan, duly of h rider nheie mole to on«* jurfriii, _’•< 
repayment by tliaie of profits, <lTeit of 11 , 1 - 
Tinidon c/a.ette, admis^hditv of notie* of diHiOli.tioii in na evuliiue »o 

not!< e fia to pirtner hciorniiig a liuiiiid to l»o adyeiUnd 

III, uiy 

puhluation of notice of dishofiiliou in, iflett ol 
loss dissolution win re biiaiiiesa eunud on at a ’• f 
losses. diMsioii in wliKh to bo borne bv pjuln. n oV 
ordir ol funds fioin wlnrh to bi mid, 1" I 
sharing of, prcsimijition aiinng fioni, » 
lunatic, date of dissolution wrhert parliitr a 91 

iurtiirr, court will rcstiuin b\ injiuielioi. 

dissolution in r(*spect of, enutit o‘ 
nartnership entered into by, when lalUi 2' 

Dowrer of lodge m lunar v as lo dissolution oi pinner l.r.c»’n.n-^ HU 
malleious^prosecution partner's hab.Ut> U, *< inm for. cs atf,,. li.ig flnn. 1- 

niauaKPUieiit, partnership btiiiric of iigh’s is to, 1' • * 

managing partiitr, diuns ot. 1** . .. 

^ ® limited pirtner'hip of, position of 1<<S 

rtmuntriljon of, />0 . , n 

Teodor ot, effect of, 11 _ 

practitioners, ground for dissolution between, iti 
mereanUle partnerships, implied^utliorlty of partners of, 2C, 27 
misappropriation, l.ib.Uty of partner in respect of, 30. M 

misconduct, as affecting right to disaolutimi, 93 

effect on liability of partaera for co*(»s. .8 

right to return of prenflum forfcitc’d by, 9t, va ^ 

nuarepresentatTon, a* ground for «. 

^ liability of firm for partnm- s, 81 

person induced to be a partner bj, .i* 

diJjSr?pTrtuTt in1afoar"XttJ£, by. bow enfore <.# 
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aiortsi^ec, partner’# share, of, rlffhts to erhfch aobieot, 87, $$ 
naore of Onu, sale of business as {footing use of, 10s, 108, 100 
use after dissolutiou restrained, 83 

namts and addresses, members of firm, of, power of court as to furnishing, iO 
negotiable instruinenU, implied authoniy of partaer as to, 26, 27 
new partaer, adnussion of, 80 

newspaper, publication of news by partners in riral, reairatned, 81 
nouiiiiation partner by, rights ana duties of, 61, 52 
notice, as deterininiug date of dissolution, 85 

of dissolution as affecting retired partner's liability 38 
lonsuit necessary to withdrawal ot, 85, 80 
la( !•> from tv Inch infenod, 96 
puiliicr’s right to give public, 96 
publication In London Gazette, effect of, 90 
what will amount to, 96, 97 

portner’-v rlfalh, of, not necessary to terminate liability for debts con¬ 
tracted uftir death, 80, 87 

transactions by one jiartner, in, when necessary to bind firm, 31 
unauthorised tiansji lion, of, effect of, *13 34 
option, ol pailiiuiship, liability not attaching until exercise of, 37 

of person having, 61, 52 

outgoing partner, of, on leaving shuic m bUbUicso, 99 
olliclttl rcccrvei, duties os to winding up of hinited puitueiships, 117, 118 
purul evidence, partnership rstabli^ed by, 22 

viirialiun of articUs of, requirements as to, 23 
part performance, os evident e of partneisbip, 22 
paitiicr, at t of one, when not binding on the tirra, 32, la 

udvuK e for purposes of tirui made by, rights as to, bO 

amount of shares of, rule as to, 87 

assignment of share by, right as to, 87 

hiddiug by i power ot the tourt to allow, 102, lOJ 

binding of firm by act of, 32 

fouit will restrain ooraptiitiori wKh fhm by, 48 

(hath of, os effecting dissoliitjon, 8u 

dt ceased, right of estate ot, to sliare on sale of bttiuncss, 101, 107 
executors ot, v\hor» nudci taking specific, 64 
several liability of estate of, 88, 30 
ileligation of powers of, const nl rertuirod os to, 25 
t\<culiuti not available against tutu’s proputy on separate ludgmcat 
against, 86 

(vpulciuu of, powers, 88 
' when invalid, 88 

bow fur bound by his account, 7J 
implied authority of, extent of, 2%—'lO 
incoming, terms to which subject, 52 
lujonctlon to restriiu, whin will be granted, 80, 81 
innocent, liability for fiimd ot other pirtners, 31 
babdity for bieoch of tru'.t by co-putiur, extent of, 100, 101 
costs of on account, 7o 
losses, extent of, 61 
of, duration of, 3t>— 58 
* firm for wrongful act of, 30—32 
when fixed, 48 

to contribution, extent of, 80, 61 
!ic» of. on making advance, 61, b2 
limitation of diligence required from, .'jO 
, duty of 49 

limited, tee limited partniw a 
uianagmg, duties of, 48 

unplicd anthontv to defend action, 29 
zemuneiutiou of, 50 * 
nature of share of, 53 

mtgoing, sharo of, bow ascertained, 99, 100 
I power to bind firm, 

p«f«hase of sbaxe by,iirigtita as to, 48 
« when set ande, 70 

• feBMiaeraUon as roceiver^ 78 
yepfensetitatiiai of, in oc^on for dtssolutioo, 66, 67, 
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fmxtaer, rj|^i «« to eu ncrount, fir., 74 

applicaUon of a-ssH«, 61, ftZ , 

appoiatmeiit of a reoeiver, 77, 76 
on production of books oontai^ng priralr lasllrr, 48 
reseinioQ of contract ftrt- fraPd, 69 
to «gn for firm, extent of, 36 

sue strangors in flna name 89 40 
aleeping,. extent to wbtch bound, 84, 

Burviting, allowance to, oa windlng-np 50 

rcmunerataon of, before divi<4iuti of piofili!. 1 W 
right of retainer when o^^x:■^tol r.i i><cd partner, 

76 

to juat allownncre for man igt input, 6(1 
writ of nttaehtneut not availabU agamat, 76 
partner's lien, against whom available 93 
partners, authority of, after dissolution, 97, 9K 

ratio of liabilitv in respect of losncs. 108 
rolationship between, 4 

Partnership Act, 1800, variation of rigitta and dutn^s of parties under, 22, 29 
partnership action, persons not neoi>s'.irv iiartos lo. i>i, 66 
production of books in, 66 
representation of parties t>7 
admission of nominee into, 61 1<J • 

agreement, when liability iltinhis in lospoet of, 17 
arising from the sharing of probts, 6, 9 
at will, when premium rolurnablo in respr* t of, 96 
books, aeoesB to, 60 

buMnesB, no power in inamrrty of piilntis to «b itige nature of, 
49 

rontitiuaiion of, how evideneid "I 
when pMSMiiieii, Ji 

creation of, 16 
riefimtion of, 8, 4 • 
fjeterminatjoii of indi Unite 

ilissolution wlien lunatn numlxu of, pHiof iMpifrrd 2') 
duration of, 2S, 24 

tiduclary relatianslilp of nKmlKr« of 4i 
lormaUon and terms of, liuw (iidcii'ed, 21, 22 
illegal, lustaneoR of, It., 17 

illegality of, where Imslnoss formed for illi gal inirpose, 16 
management of business of, lights os to 49, 60 
name, use after dissolution, when rtslrnned, HS « 

names and addresses of mcnibors, or hr to furnish, 10 
nature of, 4 

jiersonal capacity a<« nifcctiug, 19 21 
XiresumptiUD iiiHjug from it i.roKCUtatioi I' 11 

111 respect of persons Imldi'v, t*ii1, 18, 11 
property, execution not a\ailiti)e on stpaiuie judgment against 
Xiartnir 66 

of what Jt consists, (3 
]uirpottcs for which may be usid, 62 
transfer on bet wren parlJieis, iffcit of, 6.8 
rights of majority or nunorilv of racnilK'rs of, 49 
simrcei of, jucsumption as to dirisiun of, ut 
strangers to, when entitled to an a(inuiil, 71 
Yiaient, when injnneuon granted lo rc«]iect of, 81 

working of a, by patentee and capiiaiist, effect of 7 
payment into court ot partneKshi|> moneys, when ordered, .6 76 
penalty, making false statement on registratioD of Innilrd Tinitncrsli.p ITO 
personal representative, sa neeassaiy party to proceedings fur dissolution, 97 

right of creditors to sne, 46 
to an aceonnt, 06, 98, 7 1 
mJe oi dacfoaod parctier's share by, Affect of, 
netltioD to wfoding np Jinntod partoersliip, practice as to, 116, 11 <§ • 

wbo may pre.-'ni, 116 

power of attorney, power of partner under, 89 
prwHBxeaipUan, enforcement of rights under power of, 69 
amoostt retarnttble, 85 
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premium, consideratiou** upon whicli the court acta in ordering • JNllOTO of* 
, »4, 9r. 

I)owcr o£ the court to order return of, 94 95 
principle upon which retorn ordered, 94 
rule as to return of, when not apphcable, 94, 95 
time at uhich qneation as to return should be dealt with, 96 
when returnablo in respect of partnership at will, 96 
private benefit, partner may not derive, in conduct of firm's business, 48 
proceedings, by or against partners, how may be brought, 38, 89 
profits, absence of prospect of, as cause for dissolution, 93, 94 
account of, when action will not lie for, 17 
claim to share of, how lost, 63 
distribution, after dissolution, 99 
division of, b2, b-i 

presumption as to, 62, 63 
liability of partner to account for individual, 47 

to account when made after dissolution, 03 
meaning of, b2 

receipt ny vendor of business of share of, effect of, 11, 13 
remonoration of surviving partner before division of, 99 
rights of outgoing partner nhere made after dissolution, 99 
to ilaim bhaic of, when lost, b3 
* uhdi made after dissolution, bi 
sham of, after dissolution, bow ascertained, 100 
sharing, as constitutiug partnership, test of, 8—10 
wfaero regarded as capital, 61 

promise to put, clloct whore made by one partner as to firm’s debt, S3 
property, jiaitnorship, effect of transfer of, 63 

cnfoiccmont of judgment against, 46 
jiovtrr of ludividunJ partnci to pledge, 27 
puiposes for which nia> bf ustd, 62 
IkuicbisQ with piitnerahip niunc>, presuniidion as to, 62, 51 
public polity ilhgality of business fniined* for'puipose conliai^ to, lb 
publication, paitncr, b\, when restrained, 84 
title of, as part of the assets, 103 
trade secret, of, restrained by injunction, 82 
purchaser, goodwill, of, rights of, 104, lOI 

partnci » stiarc, of, rights and liabilitiis of 67, 68 
racehoibc, to^owners of, not net css inly partners, 6 8 
ratjflcation, act of one partner b> firm ot, effort of, 31 

reciiviT, ij'poiutuient of, os atlicting partners right to deal with ai>sci8, 37 
, form of order for, 78 

giounds for, 77, 7h 
nil isdiction of tlic I oiiit as to, 77 
when charging (iidcr nndc, a9 
iutorfoicut c with, a eoiilcinpt of roviit, 79 
liuiilaUon of niinigcrsbip of, 79 
rninuueration wlicii a partner 7'i 
rights as to carrying on a similar bUMucss, 79 
when court will not appoint a, 77 78 
registrar, limited partnership, or, duties of, 110 
registration, limited partnership, of, partirulars required on, 109 

penalty in default of, 109 

on making tulse statements <m. 

110 

release, cause of action, of, partner’s pow er as to, 28, *29 
partner, of, not under seal, effect of, 28 
reJigionl society, partnership not existing*o respect of, 4 
remuneration, managing partner, of, 60 
renewal of lease, by one or more partners, effect of, 48, 49 
rent^ sbere of profits aa, effect of, 8 
jap i j wBO tetion, partnership arising from, IS, 14 
ros oiiwon, partnership agreement, of, fraud as ground for, 69 
« . . . rights of partnw on, 69 

reaidius* tll spM a l of, on applicatioa of asseta, 104 

reetraiitt £rm anticipation, married woman’s contracts affected by, 21 
yasts, when oxeentor or trustee partner may be charged with, 101 
,letter, rlgbt Ut auvn mg partner as executor of deceased partner, m 

j * 
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*«t>»red partner, extent of liebili'y of ST 

we of ” Sc Co ” liy huti as afforUng, IS 

when liable for salMiequent debt 3 >| * 

«ot liable for price of oooda onlered hy htntsilf, SS 
right of anrylrorship, application to partneraolp propert\ S'; S*$ 

. « « - partnership properly, in, not recocuiMd in equity, sr., Sit 

salarj or omce, pronta not to include a partner s nS 
aale, book debts should be sold with tho towines'i, IW'l 

effect where carried out iindtr order of the court, 102 lot 
executors, by, of deceased partners sh^ire to suivivmcr purtuun, wiuiw 
set aside, <0 

loss on, when partner may be liablf for, 
partner’s right to bid at, JOd 

• pilnciplcs upon whicli the court at Is in ordning a 10* 101 
provisions obviating a, when binding on pnrtnciH, bU 
rights of partner as to, 102, 10*1 
when the court may ordex a, 102 
Scotland, nature of partnership arm in, 8 

secret proQt, rights of partners when, ineniber makes n, (J'i, (10 

security, sur^ltiug partners right to true, WK 

serrsnt, rerauneraijon b> sbarew of pio'its, cdcel of, 10 11 

set-off, none of separate debt of one paitiur ngnin^t d« bt on (in' to Him, 41 

settled accounts, where re-opentd, 72, 7i , 

several Lability, action to eii force, 15 

when attaching to partncis, SI, 'll 
share of proiita, partnership not luvohsirily i»ii«ing fmm ‘1 
right to claim, whin iiia\ be loi,t 0' 

vciiilor or IcTidir rti Living puviinnt by, righto ami liabilities 
of 12, Id 

wagis ralculaltd upon, itTiit ot 10, 11 
paitner’s, uituri of, hi 

right to assign, 57 
sale of, w%eu «nuv bi s< t aovli >0 
shares, partners, ptciumptwin as to divixiou ol •> 
rule as to amount of, 57 

purchase by partner, whtn udvirtulng not restrained in repeot of, HI 

act asiiii, 58, 5*1 

recovery of amount paid for, where adnntiire lilignl nS 
ahaiing gross returns, partnership may riot arise lunti, 7, 8 
loBsce, presumption arising from, i) 
profits as consUtuting partnership, test of if, W 

when conatuuting a partiiersliif) 8, « ^ 

ship, Joint owners of, when not partnership, 7, 8 

similar business, when retiring parliiir rcstiniin <1 < om tarrtlii'i on 81 
single adyenture, extent of partnership ieriri of, 2t 
akiU, contribution by third parly may effiet a p irti uslnp, fl 
sleepmg partner, extent to which bound, 21, Z't 

society, incorporate!! volautary dLsbursemrnt of prociida of land of, (akrii 
for public purposes, 6b 

solicitation of old customers, restrained 8d St 
aoLcitors, grounds for dissolution between, 82 
illfgalities in partnerships by, 17 
joint and seyeral liability id parlners In firm of, '15 
liability of itiuix*ent ineuibcrs of firm of for partners fruid, Sf*, 31 
no implied authority in, to sign negotiable inatraments, 2fl 
receipt of money for invc'stmcnt by, effect of, dl 
Statutes of Limitation, part-payment by partner as affecting running of, 23 

paymes^ after dissolnliOD not affecting rtiiinirig of, 38 
stay of proeeodJngs, arbltratioa more suitable ttuui action for dJssoiiitiDn, iH> 
as to limited partnership, rules applicable, 11«>, 117 
snb-partnersfaip, presnmplioo as to term of, 2d, 51, 6» 
surety, new agreement for partnership as affecting one partner s, 2 i, 21 
soXTiying partner, allowance to on winding up, HO 

doty as to payment of firm’s cUdits, 56 • 

extent to which a trustee. 56 

WM ot firm name by, effect on deceased partner’s estate, 15 
tenants In common of a ctffliery, pattneiwhip arising Iriwn, *» ,* 

-(IimUo, luring of gross receipts by owner and occupier ot, effict Oi^ p 
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tLdrd party, rontribaliun of skill mod labonr partnerstiip atblag iro«ii» 4 
liability of iirm for partaer’a wrongml act to, 30 
• partners to, nature of, Si, 3& 

parLnersbip arising from r^rttseutatiuti by, IJ, 15 
1 elation between partners and, iik 
time, (lisiiolution effected by effluxion of, off 
tori', liibtlity of infuit partner for, 19, 20 
trade marks, paasuig of, on sale of business, 106, 107 
secret, restraint of publication of, 82 
trespass, wlien partuer not liable for co-parUier's, 32 
trust fund, assotmtioii tor management of, legality of 18 

liability wlitri received by partner us qud trustee, 81 
^iroperly, liability of partners in respect of, 31 
trustee, extent to vibich sui\tviiig partuer a, 56 

impioper loan to linn l>y, effect on liability of partners, 35 
in bankiupUy of partner, right to an account, 71 
liability of partnciM of u, 35 

on lending inomys of din eased partners estate to surviving 
partners, 100, 101 

tnisteoR, no purtiicisbip exists ns between i, 5 
undertaking, joint and several li ibility of partners on an, 35 

retiMiig pirtner not to complete, b> eiifoiienient of, 81 
nndirwrittng, action in respect of, wh»n will not lb, 17 
unrtgiBtercd partnership, when becoming illegal in 

unsatisfied judgment, against one puitnir, ollec t on action to enforce joint 
hibiUty of pnrtnois, 45 

yc iidor, goodwill, of, when hiiudar business may be earned on bv, 
payment by share of profits to, effect of bankruptcy, IJ 
iccoipt of sliiie of profits by, effect of,* 11, U 
wHiding lip, liinittd pirtncr‘'liiii, ot, ns au unregisteied company, 

couit having jurisdiction in, 
definitions applicable to, 113 
duucw of«<be ofilcial receiver os to, 

118 

tffett of order for, 11b 

on invalid transactions, 121 
giounds for, 114, 115 
on dissolution, 112 
practice as to petition for, 115, 118 
rules applicable to, 112, 113 
who may present petition for, 115 
partnership business, of, 97—107 

Gontinuatioii of business for paepoaes of. 
effect of, 07, 98 

writ, Oct ion for dissolution cumineuced by, 89 

of attachment, not available against partner disobeying order for pay^* 
mclit into court, 7o 

service of, in action against firm, 42, 43 
substiiutea sorvito against firm, when may be ordered, 43 
writing, variation of partnership ogreenaeiit in, by consmt, 22, 23 
where partnership agrot'inent must be in, 21, 22 
arongful act, liability of firm for partner's, 30—3J 
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abroad, foreigner resident, os grantee, l83 

invention comuiumcmt^ ftotp, effect of, 132 
cfjVomiUon of patent where mainljr worked, 208. 209 
twit as to validity whore invent ion imported from, ISS 
account of pxofits, licensor a right to an, on suiiia for royalties, 196 
plaintiff's ngbt to, on proof of Infiingetaenl, 228 
jiruduction on applicatioii for exiensioti of texiu of poteotf 

actW Infringement, facts ueceasafy to ba prorad ia, 213 

how dt^DMoc^ 315, 216 
parties 214 
prooeedittgaat trial, 821, 823 

gpiliUunat^iaveiitioi^ grant where oompleto specificauoa ooatidiif, 154 
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addroM for Mrviao, altorotraa of patenteo’it ootiftciiUon of, J80 
oppUcont onut ai«, 108 

AdmiraUgr. eartUloate of woreogr by, eftoat of, 188 

power M to acqsiution of prnteat^ ISA 188 
•drartiaomoDt, acceptanco of spoclflcaaon, of, 17* 

intention to apply for exteoaioa of torm of patent* 198, 200 
agent, mm patent agent 
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enemy, incapacity of, to become grantee of patent, ISO 
ambiguity, claim ia bad for, 163 

amendmwt, speciticatioa, ol, after examiner’s r^iorl, time for. 16o 

at iuslaaoe of MpUoaut or patiuice, 170—US 
Oimptrollcr, 170 
• leave of court, by, 173, 174 

power of Comptroller to requite, IbS 
wbeie none allowed, 173, 170 
anticipaticn, patent, of, when not a bar, 167 

leport of examiner a« to, effect of, 166 
appeal from decision of Comptroller, metbod of, J78 

procedure, 168, 170 
vvUeu lying, 108 

none oa to grant of certifioate of valiuity, 221, J'i.'V 

fioin decision of court as to extension of leriii 20^ 


relocation of patent by Comptroller, Mgairist, 2o8 * 

mainly worked obiond, 21U 
stay of prciceedings may be granted puuduig, 227 
applicant, amiiulmcnt ot spociticaUonH at in<>tatKo of, 170—173 
attendant e before Comptrollm*, 168 
instructions for, how obtuiued, 152, 153 
right (o be heard by Comptrollei, 167 
application, extension of term of pitent, foi, J88 SiVl 
■patent, for, documents to accuinpuny. 15* 
ertamipation of, lb5 
fees on, 154 

hearing of rose where uppo.fd 177 178 
may be joint or several, lo2, U>.t 
nature of dcUatatioa to a>''cornpa(iy, 131 
where to be made, IbS, 154 
who may make, 162 

of addition, for, procedure on, 20.*, ‘~‘0h 
protection, for, of foreign or cotoum) inicniion 223 
roetoration of lapsed patent, for, pio edurc 182 18«< 

Tcvocafion of patent, for, niamiy woilid ji«rouJ, btuWi/^ , JCJl 
art, nature of, as evidence of invention, 136 
process as an, for purposes of patent, 137 
“art,” use of woid as equivalent to ‘ manufocluri ’ Uit 
assignee, legistration essential to aettoo bi 214 2i » 
rightii os to protw tmn of p it< ut, 187 
with notice, position of, 1S5, 

assignment, hcmcc, of 19i> ^ 

patent, of, clauses and cmenanf* it, f'li 1 of 18f, 3S> 
for improvtnicnui in wai iii)ii«rii) 15*1 18'i 
form mfl nature ot aiilijd l-Hiitici of, IHi 

rcgi«-tration ot, 13i> 

share of paicnt, of, uvual covcnantJi inserted in TKH 

proB's in pitent as cJTeiUiig a partncishiii, 18*> 
assignor, cfiteppcl from denying v*vbtUly, 218, 218 
authorship, invention compared with, 127 
bankruptcy of patentee, effect* f, 189, 190 
bargain, patent in the natme of a, 131 

Hoard of Trade, certiffcate of, as protection on exhibiting 144, It" 
compulsmy hcenee^ evldenci in «apj>oit off 198 
petition for gran* of, J87, 
proceedir^ ea bev before, 187, 

certificate. Board of Trade, of, ae protectien tm exhibitiDg mvontioiff 14*, H 
ComptroUer, of, as ©vtdence, 169 - 

Secretary tor lUTor or Admti iHy, of, m to mswrecy, eil^ of, 188 
yalidJ^, of, effect of, 225 
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certifieate, validity, of, power o£ the court as to, 234, 325 
chemical equivalenfai, substitution of aa amounting to infrmgcnient, 214 
« process, nature of to be subject of patent, 129 
chose in action, nature of patent rights as a, 141 
patcnUcs right as a, 127 

claim, ambit of mveutiuri must be circumscribed by definite, 161. 163 

rlistinguisbmcnt of things old and new not necessary to, 162, IbS 
limitation of, as afTccting tbc validity of the patent, 163 
meaning of, as to laventJous, 162 
must not be ambiguous, 163 
rlaiiDS, result arrived at on constiuction of, 164 
clerical error. Comptroller may coirect, 168 

< olonmi invcnUon, protc* tiou of, 239 

< olonies, .lifccted by arrangements foi mutual protection of inventions, 229 
(ombmatioii, inventive faculty must be cause of luvcuted, 130 

parts, of, intnngcracut bj, 214 
1 ommercial utility, as ciidencc of invention, 135, 136 
1 ommon law, monopoly not always valid at, 128 
company, dissolution of a, vesting of patent on, 190 
complete bpccificatiou, essentials of, 159, 160 

function of, 159 

lodgment and effect of, 158, IvC 

Comptroller, advice of law officers of the Crown may be taken by, 168 
kmcudment of specifications at instanco of, 170 
appeal against ordci for rovoc ition ol patent woikcd abroad, 210 
from decision of, to law olhc or, 178 
> when l>ing, 169 

attendanre of applicant before, li^ 
correction of register by, 180 
decision of, notification of, 168 

oil apjilicutioo to amend specification, effect of, 173 
duly and power as to examiner’s repoit, 166, 166 

as to (xttnsioii ol time for Iq^lging spei ificutiou, 158 
healing appln (int, 167 
may dispense with cvidtiue, 169 
iiQiicc of bearing by, to be given to applicant, IbS 
poweis ol, 168, 169 
ioii.ioaliuu bj, application for, 2U7 

natuic of order for, 2<»S 

where mainly worked abroad, 208, 209 

who may apply for 20t> 

right fo ai>peai at hearing of application (o extend term, 2o3 
Coniptn llcr-General, appointment and salary of, 158 
couipulsorj licence, grant on grounds of public policy, 197 

petition to Board of Trade for grant of, 197 
proceedings before Board of Trade as to grout of, 197, 198 
(onditions, insertion of, prohibiting user, illegality of, 193 
iniibideiation, for grant of patent, nature of 131 
conatiucUoD, invention, of, rule os to 163, 164 
Epecifivation, of, mode of, I6l. 165 

must bo as a whole, 164 

contract for sale of patent prohibitive conditions of u^er in, ilUgal, 193 
cO'Ownori,, u-tigiied shaie, of, rights of, 188 
1 ights of, 187 

copits, entiy in register, of, IM 
oorporutiou, cauiiot be an luvciitor, 130 
tosts, actiou for infiingeuicnt, iii, 225, 226 

BaUihtv of diriKtori, of limited company lu patent action for, 226 
(oubaet nutnliAr allowed in pitcut a< tion, 2^6 

touutorclaiui relocation of patent for when defendant entitlixi to, 319, 223 
coibnaut-,, asMignTucnt of shaxe of patmt, ou, 188 
licensor of patent, b> 192 193 
usual on assignment of patent, 181, 185 
warrantv and vabdity of pidimt, for, nature of, 185 
CrowK, «« graatee of privilege of monopoly, 139, 130 

axoeption as to exhibitions of invention may be made by the, 140 
toiportor nlonc dealt with as grantee by the, 133 
a» Uotnscc, 192 
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Crown, ri*ht to object to title ot applicant, 155 
riifbts M to Qoer of patent, 211 

veatlug of patent in the, when hapjH'nitigt, tSW * 

damages,, inquiry ua to, duty of dotyndani, 224 

measure of, m action for infuiigenient. 22”t 
plaintifl'H right to, on piouf ot luintigt ment 
Tebef of innocent infringei from paiincnt ot ..M 
date of patent, proMsioii 'is to, 179 
death of patentee, deiolution of patiiil on, l‘H> 
declaiant, attendant for cross-eAaiuiuation, power to otil i lu'i 
declaration, accoinp,mying application for patent, uatuia of, I >l 
necfissilj for on application, 154 

sopporung and opposing amendment of spei ilh uttxn^r I7l, 173 
dedication, inTontion to tBe ptinhc, of what will atnouni lo 111 
deed, licence should be granted by, 193 

default of appeaiance, action tor infruigeuu'iit in, juocoiluic on, ‘.M 
defective title, may be cured by spec itlcatiou, 15t> 
objection to, 166 

defence, action for mfringcsmeni, to pleas ojmi in di fend mi, JIT 21H 
defendant, action for infiingomcnt, to who may be, Jl", 
description, inyention, of, es^entialt to, hi*i lo i 

inicntor must parttr ulaiise m Im, I5ii, ]ol 
misleading, effect of, Job , 

necesbitv for experiments shown b\, < ffof t of In') 
d«»Tolution ol piteijt, on diaih of putnitm, l‘»o 
diiitioiK, limitcii toujpaiii of, perirmal liability for co-la, J2i) 
discovery, as an essential cliaruetcristic of invent urn, 141 I C* 
grant of patent as row ird for dixclo-nio of IIJI 
ordtr for m rc-pect of eximuiero irpcnt, when made, ]<t7 
patent action, jii, rules af>iiiicab]e to, 22<i, 221 
dociunenta, accoiup iti\ing njipbc atiuu for pnt'iit, to, Kil 

prolcition of loU'ign or colonial invcil- 
• • tions 22S 

r<qne‘»t for amcudnnnl of hjiceiin Uiomh, l"l 
drawings, aecotnpany mg appljc ition, i»j,u1utiuM- 'ci to, ITil 
eiior (Irinal Pompticiller may coritci, UiH 
estoppel, appliciti >u ot dcutiiuo to assignor of 219 

It* c lispe ot patent, 21J 
dcfojKC of must be sjiec lolly phudcrl 2JU 
licensee of, dtiring tonfinuance of Inein* 19J 
evidence, action for mfiingvimnt, iii, how givm -‘22 

where Want of novelty nr njo#* t unit r 
pleaded,'"-' 

•pfilieant before <'nmptroller l» , how g o, IfiH 
application for jiiterlocutoiv irijunrtjort u how giv< n, 2-i» 
certificate under hand ot r*orapi roller u", d t 
Comptroller moy dwpenao with J(»9 
existence of inventaon as to luitiiie of 1" > 

invention, of, nature ol the art as, 140 


177 


legibter as, Jbl , 

supporting fippositlon to, grant, or applit alion for 
petition for coniriuisory lirtnc' J'#7, 195 
levocation of p iioi,i intinly wo ked abi sid 2'iH, 2bJ 
examiner, duly aa to applieatioii for pitini, ltt.», lt>ll 
referenee of ajn eiiic iiioii to 1 iK 
report of, anicudniCDt of spe, ihc dion on, 101 
duty of Comptroller on, H>*>, M’O 
exhibition, nvoidance of pateuti^y, IH, 1*1'* 

indnatrial or international cxliibiliona, at, TH n> , 

limitation of time for application for paituf aficr permiU.c'd, ii* 
experiment, abandotimcnL aa evidence of unsuccessful 1 to 

deacnptKm abowing neewaify for, effect of ItMt 
distinction between one for profit aocl, 111 
use of mvcntioa by way of, no bar to patent, 1 id , 

extension, term of patent^ Of, application for, 199 

grounds upon whitb granb d, SO’J, -OJ 
fc iltfi claim, patent rtebto, ot, offence of, 241 * 

C&txy, offence ol, 231 
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lean, application for p itent, on, 164 

xanewal, effect of non-pajmcnt, 181 
* Rcale and payment of, 181, 182 

foreign invention, protcc^oa of, 229 

btates, ttffecUd by arrangements for proteetlon of inventions, 328 
foreigner, as grantee when resident abroad, 138 
fraud, os ground for revocation of patent, 206, 207 
invalidJQr of patent obtained by, 130, 181 
grant of patent, effect of, 168, 159 
essentials of, 129 
opposition to, 176 
procedure oii making the, 178, 179 
validity of, 170 

grantee, as true and first importer, test as to vaYiditv of claim, 133, 134 
capacity and incipacity to become, 120, J3o 
foieigncr resident abroad as, 138 
must be the true and first inventor, ISO, 131 
hearing, upplicutioo for patent before Comptroller, lb7, 168 

when opposed, 177, 178 
identity, no infringement wiUioat, 213, 214 

thing used wilh, of, invention, as test of prior nse, 145 
importation, intrit^i incnt may irlsc ftoni 211 
imported invi'iitiun, must be fioni withcnit the realm, 1S3 
test of validity of, 133 

giant for, 133 

importer, prisition as grontee, 183, 181 

in relation to third pailv 13 1 
true and first inventor as true and first 132 133 
iiiiprovi nu lit, riiixting ]>,itcal on right to patent, 138 

iiijstei 0 light to M r\ int s eupph mental, 132 
liidoiscnionl of wiiu action for infiingiment, in, 216 
infant, right to uppl^ for lotteia patent, 129 
informalifin, combination of soiincs of, 160 * 

infringe incut, action for, how commenced, 215, 216 

proceedings at tiiiii of, 221, 223 
bv cnmbinalian of parts, ,.11 
rliit^ of licensee suing ns to, 194 
1 M m ueceshvrj to be jiroved in action for, 212 
1i il>ilit> of vendor of patented irticle for. 212 
iiuoo where patent invalid, 211 
without identity, 21S, 211 

novelfv, of patentedr what will ainnniit to 212, 213 
])ait of patented invention taking, 213 
parlies to action foi, 214, 2ID 
proceedings for, 217 

subvtiUition of chemical eijuivalcnts amounting to, 311 
user amounting to, extent oi, 211, 213 
w h it consUtutos 210,211 
inf linger, intention of, immaterial, 211 
infringing articles destruction or dolivorv up of 224 
injunction, restraint of threats of proceedings by 227 * 

when granted in action for infringement 224 
nispi'ction, oidci lor, in action tor infringement, 221 
rcgi-fter, of, piovrsion for, 181 
Insufliciencj, want c’f utiUtv supporting plea of, J61, 162 

Intel locator^ iujuncUon, delay in appueation nu affect ing rights to 219 230 
f evidence on application for, hoiv given, 220 

in respect of itizancgeineat, how obtained, 3i9, 320 
Intaraational agreementa, effect of, 184 

patant, procedure os to 227, 228 
IntwrogatOTles, patent action in rules applicable to, 220, 221 
llivatimfey, ffiuK of, nature of, J51 
ItiyMlbtinr a pr« pertv only by virtue of monopoly, 127 

' ac^isiiion bv Secretary for War or Admiral^, 188, 289 
a4|di^ttnal, effect of gaant of patent as to, 169 

‘ »I complete spocinoaiicn, effect of, 358 

, pf,,nmvt be cireuniseribed bv definite claims, 362 

rertlflt^ta c>t board of '^ade as a protectioo on a^b|tia||, 114, 14^ 
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lavetiuon, olMjufui In tespect of how N«t rwt, Wt—Iii53 
cotoaial, protoctiOB of i37 
LomoaDiucateci fiona ttbroud, <«<■< t iS2, I ij 
oomparcKl with antbor«hip, 127 
dedicatioo to Uie pablic by bole. H4 
deecriptioa of, easoauahi to, ia», IbO 

distiuctioii between puipose ot bObject>fntttter and put pose of. HJ3 
eofoicemeut of right of master in respect of, 13U 
essenlial cbaraoterutics of, 131, 18& 
existence of, eytdeuce odmissibto as to, 185, IBtl 
qaestkiu ns to, ooe of fuct, IS' 
foreign, protection ot. 227 
grant of patent of addition as affect(ug, 2v'(> 
groouds of nppnsition to gnut ot patent Lor 17^ -177 
luvididity ot pat«.i)t when uguin<.t pitliiJi point, t%i 
nature of the art os mldeuie of 1% 
new and old principle uiav be apiilnnl to v<iUd, I't? 
novelty of, un on caafnliut 111, III 
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in respect of illegal pimning, 256, 256 
aalea 256, 257 

to produce books 'wnd papers, 256 
licence of, cancellation on ocmviation, 240 
1 xeise dnty on, 240 
procedure to obtain, 248 
not a '* money-lender,’' 260 
notices to be exhibit^ by, 280 
propel ty in pledges under lOs , 251 
(tjx'cial contract, right to make, 251 ^ 

title of, against trustee in bankruptcy of pawner, 246 
pawnee, aseignraent of rights ot, effect of, 244 
definition of, 234 
duty iM to care of pawn, 243 
f xccution against, effect of, 246 
no right of loreclosure in, 245 

right to action of trespass where dispossessed of thing pledged, 
245 

rights ns to interpleader, 247 

of owner of stolon goods against, 246 
ppccinl jiroperty of, in subject of pawn, 213 
ute of pledge by, lights ns to, 241 
pawner, death of, devolution of right on, 242 

detention of, right of pawnbroker as to, 237, 238 
ilefinltion of, 234 , c 

implied wananty of title of, 241 
offences by, 257 

lemedies as to recovery of pawn, 242, 243 
sale of pledge by, effect of, 241 
pawns, classes of, 235 

pawn-ticket, ns evidence of right to redeem, 252 

delivpiy ot pledge on production of 2i>3 
detention of peison producing touuleifoit, 258 
dut} of pawnbroker to give, 250 
exemption from stamp dnty, 2'>1 
lost or stolen, declaration as to 254 

redemption whi re, 253 
ponilties, application of 25H 

offence of making a false deel'ira*ion, 2 
offences under Pawnbrokers Act, tor, 268, 259 
jiawnbroker s liability on acting wifhour licence, 219 
pension, invaliditv of pledge of, 237 

peisonai representatives, application of Pawiibrokers Act to pawnbroker’a. 
250 

pie I action or prosecution nndcr tlio Pawnbrokers Act, to, what may ba 
the subject of, 259 

pledge, damage to, extent of pawnbroker’s liabitilv for, 254 
dutx Of pawnbriAir ns io sale of wnredtemeii, 2o2 
iq^eicantilc agent, bj, wlmt it includes, 210 
*it.demptioa of, time lor, 2ol . 

whin over JOr 2S3 

right of action of real owner of 258 ‘ 

Sale erf Otxxis Act ns apjilu'd to, 240 
unifier lOs, pawnbroker's right as to, 251 
polioe Ulegalitv of ple^ of. 237 

possoMiDD, when no proof that nroperty in pawner, 241 
powdr of «al6 of pawnee, extent of, 244 
public stare*, of pledge of, 2ST 

i^Ualitv, no warranty of,,by pawner, 241 

qnrter seMiofeiil, Appeal from feomontiy ooni'icelcn to. 259 

'<"SH ) 



^AWN8 ANJb PLEDGES —caHhmted • 

xedeiuptioo, goods pledged by i»utaere, pt. SIS 
pawn, of, ume for, 3W1. 342, Jt5l 
paera-UcAet as evidtoico uf rigitt of, SnS 
lost or etuten^ where, S&S 
prodoctiOQ of pawo-Ucket on, 
sale of pledge before, effect of, S41, 24S 
re^meatal eqaipment, artlcioa witktn meaning of, 236, 237 
■alei, defioiemey on, pawnee** right to ret-overy, 2*5 
liabiUtT of pawnbroker In respect of, 456, 257 
Sale of Goods Act, 1893, application of Act to pledge'^, 210 
•ale, pledge by pawner, of, effect of, 211 
power in pawnee a* to, 24* 

tuiredeem^ pledge, oL application of earplus u> arl-io from, 233 
• duty of pawnbroker as to, 21,2 
regulations aa to, 352 

warranty of title on, nme whore by pawnbroker. Si* 

Seanians Clothing Act. 1839, towns to which Act applying, 3.17 
aeamen's property, moaning of, 237 

search warrant, rights of owner of unlawfully pan nod itooJi Ui ol/Uiii, 235 

secret partnership, invalidily of pawnbrol c'r -i 250 

security, increase in value of, pawner’s ngtit to, 21J 

servant, liability of pawnbroker for ode or, 250 

sheriff, right of, on issue Of execution agaiiusl piwiie<] guOiN, ^15 

special contr ict, when pawnbroker may inike, 'J'll 

sUiuip, contr ict of pawn on 23o 

duty, exemption of pawn-ticket from ‘J**! 
btnlutes of Liinitnlioii, pawners right to rcdu'in not hnrrcd l>v, 2M, 212 
stolen goods, delivery ol pledged, in the iiu tro| olit, tnd< r foi, 2l< 

order foi, *'54, 255 
owner's rights against pnwnei of. 2iu 
surplus, application where amtiig from silo of unidloeincd pledge, 332 
ticket, see pawn-ticket 

time, reilruiptiou of piedgs, f**, 211, 212, 251 
title, goods illegallv pawned, to, 217 

pawnor, of, implied warranty of, 311 
warranty of, none on sale by pawnbroker 211 
trespass, pawnees right to at lion foi, wtnii dinpos^i shoiI of thing pledged, 2la 
trover, owner of stolen goods ma^ mauiKini, 2M» 

pawner's right to maintain In rosp^'Ct of pawn, 212, 21i 
nuaiithorised pawn rights of pawnee a*, to 211 
unllauhcd goods, illtgaUty of pawn of, 2a7 

liability of jiawiibrokn taking Inlo pawn, 235 
unlawful pledge, property the subjec l of, 218- -2'* 
unredeemed pledge, regmations as to saie of 352 

when pawnbroktr mu<it sill lit nieiiou, 252 
value of security, increase in, right of pawnda ui. In, 313 
warrant, search, right of owner of unlaw fully pawix d goods to ohlairi, 3"fl 
warranty, none as fo qaality by pawner, 211 
of title, implied by pawner, 241 

none on sale by pawnbri^Jkcr, 314 
washing, ill^ality of pledge of, *287 
workhouse property, illngilitT of pawn of, 237 

wilt of certioran, no application to tuiliccs’ ord'^r or convwlion, S'? 

FEE RAGES AND DIGNIMES, 

abeyance, application of doctrmc to ptvrages, 273 
arising cm death, 278 
a* dmllnguiKht'd fviDm co-b<‘ir«fhip, '27 i 
•nay arh« from dlsqualJ Scat ion of lieir, 274 

power of the Crown to tfUminatA in favour of one 8o-hclr, 27* 
Act of Cflion, Xreland, effect on oreatioD of new peem, 257 

Scotland, effeoi as, to oreatloh ot new jpecn, 267 
arms, s«* CJcfflciga eff Amu 
arrest, pdvilan of a poer aa to, 271 
niiaindef, eo-beir, of, eflaet of, 27# 

forfeitaro of peoraga on, 278 
reMittttion ol btood c<»rapted by, 97# 
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f'EEEAOSS AND DIONITIES-vow^wiwrf 

attainder, when successor to dif^nity not affected , 27", 2rti 
amUeiice, right of, of a peer, 271 

baiAroptry, peer, of a. diaqaalificaiion arming on, S7U 
i^aron, degree of peerage of the title of, 264^ 

first creation of, by letters patent, 206 
rank of, Lord of Appeal as, 268 
baronet, institution of dignity of, 283 
meaning of, 283 

official roll relating to dignity of, provision for keeping. 283 
precedence of, 281 
privileges of a, 281, 286 
wife oil, right to prefix of " Dame,’’ 284 
baronetcy, claim to, bow made, 285 

nature of os an incorporeal hereditament 2h3 
“land,” 283 

barony by writ, no merger in subsequent earldom, 274 
of tenure, extinguishment of, 265 
Bath, Order of the nature of, 286, 287 
blood, Tostitutiou of, coriuptcd by attainted, 276 
rlaim to peerage, jurisdiction as to, 277 
Close Roll, prc^uction as evidence m peerage cl urn, 2b0 
ro-bur, attainder of, effe<t of, 276 

power of Crown to tcrmiiiute abexance in favour of niie, 271 
CO'hi trs, ofti^ c of honour rt mains vested in nil 274 
co-heirship, abeyanoe distinguished from, J7J 
College of Arms, cormtitulion of, 288 
incorporation of, 2,88 

returns of visiUitioiw, prodiutiori fiom the 28*1 
Committee of Privileges, referente of petition to on report of law oflBceri, 278 
costa, security for, when peei uiu-t give 271 
'• Dame,” right of wife of baronet to f*rehv of, 28 * 
death, abeyance arising on, 27 t 
declaration as to pedigree, admissibilitv of 2b b 
deprivation, peerage, of, how effected, 27t> 
descent, eloiinant to peerage claim must prove, 279—2Sl 
peerage, of a, nature of, 269 
dignity, peers, of, 262, 263 

disqualifications appertaining to dignity of a peer, 270 

documentary evidence, admissibility in peengc claim, 281, 2S2 

duke, degree of peerage of title of, 2iiJ 

earl, degree of peerage of title of, 264 

£arl Marshal, jurisdiction of, 289 

earldoiC, extent of an, 2b4 

no merger of barony by writ in subsequent, 271 
elections, parluuncntary peers qualthed to vote at, 270 
extinction, peerage, of, by failure of heirs, 273 
evidence descent, of, necessary in peerage claim, 27*1—281 

doenmentnry, admissibility in peerage vlaim, 281, 2d3 
peeroge claim, in, admissibility of 279 
declarations as, 281 
nature of, 279, 280 
visitations ns, 289 

failure of issue, extinction of peerage by, 273 
loreign dignities, not recognisoii in this country, 290 

m^ala and orders, regulations as to wearing 200, 201 
forfeiture, peerage, of, arising without attamdier, 2t 6 

on attainder, 276 

heir, ab^lince may arise from disqualihc^ion of 271 
heralds, description and function of, 288, 2 b 9 
variation in number of, 288, 280 
^nour, fight to peerage disimgutshed from title of, 363 
HiMtta of Oommons, peers who may sit in the, 270 

IiOrds. jnri^ctiOD as to claim to peerage, 277 
fltegiti m at l * ohildren, legitimation of, upon what depending 283 
Incomlietettey, proof in peeragd .claim, right as to, 282 
ineorpoxaal berSNUtamont, nature of buonetcy as an, 283 
, peerage as an, 269 

Ibdiau Empurai fl[ci|bt of the Order of the, foundation of, 287 

f 2a ) 
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rSSRAGES AND DIONlTlES—tfoiatitttMi * 
iofiuxi p«ei;» oxtent of disqualillcatioQ of, 270 

Irelwd, Act of Union with, as affecting creatUm of new neeqrs, COf 
Irish peers, claim to vote by, prorcdnre, 278 

power of the Crown to create, extent of, 2t»7 
qaabfication to sit in House of Oommons, 370 
rights of, generally, 371 
kings of arms, origin and function of 288 
Kni^t of the darter, precedence of 388 

knighthood, authority of the t«ord Lieutenant of Ireland to confei 386 
nature of diguity of, 28?t. 28o 
order of, how created, 288, 388 
right ot holder of digiiii^ to prefix of ‘ dir,’ 285 
various ordcrt> of, 287 
knights bachelor, uatnre of order of, 287 
land, baronetcy as, 281 

lapse of tune, no bar to clxim to peerage, 27* 
le^ proceedings, description of peer m, 371 

pUa of privilege by peer in, 271 
legitimaiy, question of, as aflectuig poeiagt c luimv, -*83 
letters patent, cication of baionct bv, 38 i 381 

pecrnife bi, 367 368 
first creation of baron bv, 386 
form of, 368, 289 

iniahdii} of shifting cl luse in, 366, 2b0 
liinilatjuo'of grant of, 366 
no refusal of grant of peerage b\, 389 
life peerage, privilege at tic bed to, 289 

Jjord Lientcnant of Ireland, autlioiity to cunfci kuightliood, 388. 367 
Lord of Appeal, dignity of lank of, 3t).i 

no descent of cJignitv of, 3n9 
Lords Spiritual, as ioids of raniaiuent 363 
marqueM, degne of iXM^ragc of title of, 36 ♦ 
medals, foreign regulationi>as po wearing 390, 391 
merger, none of tiiiuii^ b> w'lit m suhsiquint carMoni, 371 
peerage, of, in the Crown 371 
naming of a juacc, not essential to creation of pextage, ‘369 
now peerage, creation of, 366 

peers Act of Union w'lth Ireland ns affecting treatioii of, 2ti7 
Clown may create, of the United Kingdom, 267 
non-acLCSB, tiidcnce in ptirage claim as to, JJtJ, 361 
noipdamus, right to btotU^h peer to riMgn for a, 375 
office of honour, devolution of 371 
officers of arms, jurisdiction «if, 3H’f 
official roll, baronets, of, provision for kieping 26 > 

Order of the Bath, nature of, 286, 287 
orders of knigbtbn^, classificition of, ‘*8fi_^3ft7 
Parhamcnf, precedence of peers in, 272 378 
writ of Kummoiis must be to, 26h 
poersffc claim, evidence in, admissibility, 279 

gcncralU. l'TO- pel 
lurisdiciion as to, 277 
dcprnation of, how effect! d, 276 
creation of, procedure on, 2**7 368 
definition of, 262 
degree of titlo of baron m the, 26* 
duke in the, 263 
earl in the, 28* 
marqpeBS m the, 283, 26* 

V isconnt in the, 264 

otate in and descent of, nature oL 269 
lapse of time no bar to claim to, 27* 
linutatloa lor life, effect of, 289 
of grant cresUag, 268 

•taming of * place oot essential to creation Of a, 209 
new, creation of, 306 207 
refosal of, no right of, 300 

right to, as distingawbed from a title ot honoufi 263 
when doe$ not ercata a, S66 
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PEERAGBS 'AND DIGNlTIBS-<»m«mMtf, 

peeroMcw, trinl of, right* and priTilo^cg In connaotion with, 379 
pecan, aa lord^ of patTiament, 263 
* clamification of, 262 

creatjon of, inodes of, 266 

cJigMity of, oompnred with that of a Sovereign, 262 
plea of prirUegc by, 271 
preredence of, in Parliament, 272, 273 
Scottish, may be representative peers, 262 
trial of, privileges in connection v^itb, 271, 272 
petition, claim to baronetcy by, 286 

peerage by, procedure, 276 
form of prayer of, 278 

reference to Committee of Privileges, 278, 279 
report on, by law officers of the Crown,' 278, 279 
precedence, peers in Pailiaraont, of, 272, 273 
privilege, peer, of, os to arrest, 271 

generally, 270 *. 

plia as to, 271 

Privileges, Commiltee of, rcfcjcnre of petition to on report of law officers of 
the Crown, 278 

piLisuivants, names and number of, 289 

reports, proceedings on other claims, of, nature of admi<>sinn of, 283 
leprosentativp peer, Beottish peer may be elected ns a, 262 
icsignutjoii, none by peer of England, 276 
Ho 3 al Victorian Order, Knight oi the, foundation of, 287 
Hf Andicw, Knight ol the Thistle or, Ordei of, whin fouhded 2S7 
ht \fi»hael and Ht Geoige, Knight of, toimdation of Order of, 287 
ht l*atiick, Knight of, foundation of Ordi r of, 287 
bcutiish ptcr, cruttiun of new, powir ot tht. ihovin as to, 2«>7 
may be a loprescntativc peer, 262 
right to icsigii his dignity, 276 
rights of, 270 

seen 1 itV for costs, when peer inii^t give 2"1 ' 

sliifling clause, ieltois patent, in, iuvilirlit\ of, 2tjH, 

‘ bir,” light ol baronet to prefix of, 281 

holder of dignity of kniglilhoml to jiicliv of 286 
sifting, necessity for, to create a petr l>j writ of suintuons 2ti i 
btnr of India, Knight of the Order of the, when fnvindtd 287 
Mice (viHion, dignity, to, when unaffu ted by aitaindoi, 276, 27o 
Hiiiiindci, none of English peerage, 276 
innuin, barony of, extinguishment of, 266 
'I Ill'llh, Knight of Bt Andrew or the, when fonmled 287 
trial, peer, of a, privilege in tonncttioii with, 271, 272 
pi cress, of, rights and privileges on, 272 
United Kingdom, power of the Crown to create peers of the, 207 
visi omit, degroe or peerage of the title of, 36i 
xisiUiiious, nature and object of, 289 

production of, how compUJed. 289 
voti, peerk qualilied to, limitation os to, 270 
wilt ut summons, cioation of barony by, 266 

when followed by a sitting, 266 
must bo to Parliament, 266 
sitting necessary to create peerage by, 266 


I KHPIvTUlTIEB, 

abroad, into no application to property, 812 
accuniulution, oai< ulaUou of tho statutory jneriod-i of, 876 
capitalisation may bt subject of, 372 

determination of appropriate atatulory period lor, 874, 876 
direction far repairs and replacement out «f working capital, 
whan not an, 380 

directions as to timber not TOtd as direetion for, 880 
for, Ptb&t void, 804. 805 

within sKo BUtatorj xttles relatiim to, natiHre of, 873 
^eot whore required by law, 878, 874 
WM^ep^mns from the sbatntc^ iHles relatiiu' to, 878-'''881 
CKdosan, effect of, gffl, 873 
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•coumiUalao#* in intsM of word portloa * anfe naewtury %o, !!» 

payment of debts, for, Taltdit^ «f provtston ft>r, «7« 
property subject to tbe stattttory nues retaime tOi 87i 
provision for, undci trust to pey debts, when saUd, 837, 838 

wli«u wuliin the perpetuity period. 
purposes of. 37i r f r t 

lecoupuieut, for, must come within the ruli 338 

of benefioiarios, for, validity of, 87r>. S77 
rents, of, to pay charges on the estate, vululity of, 838 
restriotion of, 8/0—^84 

trust fur, for particular person, when valitl, 837 

is subject to the rule agmost porpeUiuUts, 370 
trusts not artbiu exception to rules aguinst. nature of 8B0, S81 
Aocomnlatioos Act, 1800, limit of accuiuolatiou period under, 870, 371 

1802, 08 atfocting accumulations for puriluwie of land, 371 
accumulations, application where uiwcctive, 883 

charge under u power, in respect of, applhiition of, 38,1 

coats of prooeedinga relating to invaliditv of, 883, 881 

implied trust for, when ariUug, 378 

invalidity of, dTect of, 881 

position of the heir as to, 883 

savings out ol incontt not nilbin rules igiinst, 381 

trust to invest, cfftcl of, 88,1 

adiowson, conveyance upon trust, »hcn void under rules a^vinst pcrnt.iuiti(a, 
2U7 


alienee, remotcncaa of description of, 3d,3 

survivor of a class (sniiot bo u dlicct, 303 
altcrnati'vc lunitation, in ly take effect, ,ilH 
ambiguous clause, intiutiuu elToctunlud iii rust of, H07, 34^3 
Aniciica, iiilc against perpetuities uphiM in, 813 
oniniuls, <'orrcct method of making provision lor, 238 
trust in favour ol, validity ot, 21)8 
uppointeen, generil powea, of, effect of remot< nevs uf SftO 
special power, of, effect of rciiiotcntMi uf 388 
appointment, cxcrcim of special power of, piruxl for, 18} 

invalid, witb concurrcucc uf ohjiit, liTiit of 359 
life, for, witb speiiul power by will, efl'oct of, 359 
next of km, to, when ^ulid, J59 
test for remoteness in, 358 

will, by, may be valid at death though invalid at data of making, 
859 

articles of association, validity of restin tiva frnti'ifir of sbore-i under, 3JJ 
bi neiu lariea, pro>i4ion for recoupment of^ nol aitlnn statuturya rules os tu 
accumulation, 876, 377 

vesting of intciest where trust dttvi •u/alilo by, 328, 8J7 
charities, future gift to, application of tbe mJi ti* i‘> 

rule agimat perpetuities not applicaidc to, .300 
gift over to person after gift to, invaiirlity of, 030 
when rule has no application to, 322, J23 
ebarity, gift over, from one to another, nisj be valid, ,12‘t 
chattels, effect whore settled as realty, 317* 

trust of, in favoar of uaboro person, cff'if t of, 348 
child, en vtmire ta m^rs, as hfe in being, 3U1 -803 

retrospective treaUiiciit on Inrlli, 331 
vesting ol interest wherr 3in 

child-bearing, inadmissibility of evidence that woman u p wt, 33 » 
children, accumniation in interests of, 379 

interest taken by puent in interest of. 879 ^ 

class, direction for aetUeinmll of each share of, effai L of, 116 
forfeitare clause on gift to, may bo soFerable, 346 
gift, principles governing limitation by way of, 31-1 

to, by description as port of a fuper-class, effect of, 813 
coart cannot rsmcid^d, S45 
individual gif^ to sach member not b lEtft to a. 848 

of a, raset of, 7I4£, 8 id 

limitation f<6 living at a yemote svSnt. vrhsa void, 842 

meam«ra ascertained by dsaoriptlpn, 342, 8|3 
gurvivur of a, when vaLd, 305 • 
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PlCtlPteTDXTIES—^ 
class, iiniftation to anborn children as a, on attalninjf ftge df faf’mtf-Onc, Sl^ 
wbu.t is meant by, 841 

• with snbstitationary clause added, effect of, S46 

objects of power, of, comprisiOK rshd and inralid objects, S57 
lestraint on anticipation, seTerable among shares of a, B52 
taking at age greater than twenty-one, effect of, 84B. 344 
validity of limitation to, where attainment of age not a condition 
precedent to vesting, 344 
collateral powers, application of rule to, 361, 362 
common law assurance, exempt from the rule, 'HO 

condition subsequent, application ot rale to 314, SI" 
company, contract restricting transfer of sluires of, validity of, 322 
securities, validity of, 361 

condition, distinction betwien conditional limitation and an executory devise 
and a, <14 

pricedent, limitation niny be rendered void whin the resting is 
subject to a, 333, '<39 

subsequent, rule against pcrpctutlies as affecting, 303 
conditions, when rule does not apply co, <2-1, '12 < 

< oustruclion, routract, of, whin cieutirig a light of property tn j'uturOy 320 
duration of powers a matter of, 3G1 
cx«‘(utorv trusts, of, b\ th< court, 317 
liinitutioii, of, etfett of the rule on 301) 

" vested,” of, effect on validity of limitation, 339, 310 
ooutingint events, remoteness of, effect of, tO'j 

power, iQimt be exereisablo within the perpetuity period, SB4, 353 
• iiiiiiindii, applieatiun of the rule to, extent oi, 'lit, 314 

ilTtcl of I,niul Tiansfer Acl 1897, as to 314 
gift o\fi, binglo in cxjoessioii may take i ffect as a 330 
Tilidity ol, wlore contingency not too remote, 314 
when rule not applicible to, 332 

contract, application oi rule to, where* cieatmg limitations of property, 330 
construction wheie crenliiig right of property tn fnturo, 320 
nt insurance, pivnient uikUt not an iccumulation, 381 
pdsorial not within the luje, 331 

iiile igttinst perpetuities not gtnernlli ailtitirig, 319 320 
corporatioiib, extent to whuh rule against peipetuitit'. not offcudi d b\, S0(' 
rul« iias no applicatiou to, 3-12 Bt.< 

costa, proceedings to determine invilidiiy of accumulations, b\ whom paid, 
<83, 384 

eoiennut, grant or renew il of lease for, application of rule to, 321 322 
covenants, restriotiit ivhen rule against pirpituities not offi nded by, 299 

* running with the land, mle against perpetuities not ofTendid by, 800 
whoniulc does not apply to, <22, 323 
creation of interest, time of 303 

t’lown glint, appluation of rnlo against perpetuities to 311 
custoiuuii rights, rule apairiit perpetuities not offendsd bv <00 
when inlc has no ipplication to, 322, <23 
( / pr^» doiftme, applu ition to limit ition to children ot unborn person 36R 

where estates for life given to cla^s ot childicn 
of liiing person. 369 
instruments to whuh applicatrlc, 3l>7 
nature of, 867 

MO application where succession not m course of descent, 3C9 
not to be extended, 369 

objec ts of testator’s bounty not restneted by, 368 
date from which perpetuity period reckoned, 332 333 
debts, acertmnlation under trust to pay whc» valid, 827, 328 

provision for payment of, not within statutory rules relating to aeenma- 
lation, 376 • 

dcetls, doctrine not applicable to 367 

d«straotible interests, application of the rule to, 323 
devolatioii, toterest mvalidly limited, of, 

of, IS subject to valid directions, 351 
donee, V«i«ral power of appointment, ol, must not be remote, 354 
double cootingeacy, expression of, effect of, 849 

poosibiimes. nainre of, rule sigainst 295, 296 
«JS«alent^, perpetual*nature of not objectionatilc, 293 
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«Menie&t8, rule iliot appbcabi? to, S22 SS3 

#loction, appluiaticHi of doctrine to special pOecn, Rfi! 

#* ventre as. mtre, child a life in being wheu, 8<U 

- * considered life in being erlion S02, 80*1 

retrospectire treatment cm Mrtli of child 884 
Testing of interest where child, Slt> 
equitable interests, application of the rule to. 817 
escheat, rights of exemption from rule, SSt 

^estate of uihentance, implied from word*, indirating a life niU'ie.t, SiJS 
Uil, application of e\«.cptuiu to rule a« ti\ 321, J' 
limitation in, subjci t to the rul4% 82^ 

powirs barrablc b^ ten mt m tail not obnoxu'ii'? dtirltig «utii mtnnco 
of, 8fC* 

validity of Imfitationa in defeasance of an, '121, 821 

taking clfct't on dctei miiiation of nn, "21 
evidence, admissibility in consivleiiug vdidit> ol lumtation, '131, '1' > 

lus to woiiiaii being pvst child-bearing, inadmiSMbiliti i>l, 12% 
exccutorv bequests, application of the rule to Hll> 

devise, du«tifi«.tion betuecu a t'orulition and an .811 

limitatiou void as iiniv be valid with ruli, 332 
must vest vvithin the peri>eiitit> p< ruKi, 331 
devises, ( Yampiea of valid, 312 'll 1 
b< id Invalid, '118 

trust, constriK non of, .117, 81 h • 

tvfiiiiiou bj tilt c cMirt loivibidt riilt 817 
intintioii to tie up piu]>v>rty b'v crtjtiiig 31^ 
floating charge coiupanva assi un, on, validiiv oi Sli-l 
foreign (oiiiitiv, rule uo apple vlion to fuivpiilv in 312 
forfeiture clause, gift to tlws on, raw be •^evi i ibU 'Uo 
future goods, rule no application to uasigiinurit of, 31U 
gestation, period of, take ii irit-o c ousidc rntiori, li'i 
tune allowed for, 810 

pcrpetuitv p( rMsi tvilcndccl bv period of, .1*2 801 
gift, accuriiulatiori inav be miplicd from lortu or imiuic ol, 3i3 
c! IS-, to, court c innot n mode I Illf> 

«‘vpitsst<i as single, whin divisibb, 8PJ, 3 >0 
fund III H(‘pirate shares of, < ifis t of, 3tfl 
individual, to each member of i lass, effect of, 315, Uffl 
nun-chaiitable obiect, for, when vo>d, 21*8 
over ifter gift to chiriiv when suliicc ( lo the rule, 18(1 
effect where be coimog void, 880 3i>l 

expressed us single, cifcc tivo as contingent rcmimdir, S'>d 
valid in certain cases, 3*28 • 

personal estate, of, ry-preM doctrine no a}'i 1' atuin to, 8(i7 
remote direction to pa> without iictnal, etl< i < f, 810 
heir, pivsilion of, as to accumulations, IHi 
heirlooms, settle mint of chiiticls as, when iffeclivr 317 
improvements, trust out of Income to effect valiclalv ol 180 
indciimlc object, gift lor, wlic*n i ivahd, '218 

uidemnO) fund when not williiii stjtiOciiv pc no Is rcliimc' to i< c iimiil cl ion, 
.80 

trust of inncls conveyed for jiurjiosc of, v di Iiiv of 121 
insurance, pvymeut under c*ontract ot, not an ai < umulutjon, 881 
intention, eff^tuated where words o£ limitation amhiguccus, <t(»7 
tic up property, to, effect given to, 118 
intereeee termim, oa a valid intcrc-t, lie 

interest, contract, under, when rule ag-xinst pcrpetmtieji does not alTict, 319, 
320 , 

devolution of, is snojcct to vslzd directions, 8Sl 
on failure of limitation, 3>1 
quantum of, how nscertamcd, 3<ti 
time of ct&tUtm ot, 303 
when becoming vested, ^4 

said to be *' too remote,’* 304 

interests, acqiured by c^eration of law, not subject to mb, 881 • 

common Jaw oasurances, under, exemption from tin rule, ?3'> 
in p^tr/renti, when conwdered void, 2S*7, 2d» • 

yca*. ig of, iiotwilhs*anduig trust for payment o' dibCi, 8b3 

( 81 > 
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PBAPSTCmSS— 

undid Appointment, witb eonoaixenoe ttf ao object^ effect of, S$d 
iajad, Aocaniulattoos Act, 1892, m affecting, 371 

' cnvmantH and condition* buidug, a^ben niie not appiicable to, 832, 
f2» 

iutfriHta ui, not objectJonaUe on ground of perpetinty, 23‘), S<K) 
iii(.miiig of, in comieotioB witb aocomuiation, 371 
T and Traitafer Act, 1897, effect a« to remainder, 311 
leusc, covenant to ^nnt or renew, application of rule to, 321, 82J 

right ot re-entry reserved by, exemption of, 331, 333 ^ 

legal contingent remainder, eee contingent remainder 
eatate, where held subject to the rale, 312, 313 
life eatate, gift to husband or wife of unmarried person, validity of, 333 

lUtercBt, estate of inticritani’e by implication fiotn woids ludicutiug a, 368 
kuutatiou, alternative, may lake effect, 318 

class of nnharii ehiidren, to, on attaining ago of twenty-one, SIS 

to a, validity of, where attainment of a^c not a condition pre¬ 
cedent to vesting, 314 
vesting on, 811 
what is meant by, 311 

condition piecedent to the vesting may render void, 338, 339 
coristruplion of, effeet of rule on, ’103 

roTitingtnt on exercise of powei, application of rule to, 319 

devolution of interest on failure of, 351 

ilotiblc aspect, with, application of luU to, 318, 349 

dill at ion of, 33B—337 

isliiti till, in, subject to the rult, 32S 

tvidtnce admissible in considering the validitv of, 331, 3J5 
failiiic of, effect on mibscqaeut lunitatuins, 351, 3)2 

gift over fiom invalidity os affecting i prioi, 350, 3*»l 
In default of appu ntnicut uiiaffeclid by void power, 152 
iiitiiot, of, not void wlicii uiccssuiily ending vvithui the pcipctiiily 
pi nod, 1J2 

in prcBfenti, invalidity of, 297 ^ ^ 

mcinburs ot a clans aso(.itaim>d by discription, to, 342 34 1 

living at a rcinole evtut, when void, 313 
none to survivor of number of unborn persona, 337 
propelty, of, application of rule to contract creating, 330 
rciuotcnoss in cesser of, not affected by rule, 335, 33i> 

Biriis of individiiais, to, cflect of, 347 

Slice rssivc generations of uuboiu hsuc, to rule as to, 104 363 
V liidity of, how quostiuii as to biought bclure the cuuit, 3Uo 
upon what depending, 3Uu 
’ void, effect whore, 350 

when cMusidcrcd not too remote, 321 321 
tv Olds of, how effectuated when ambiguous, 307 
may be controlled by other parU, i<*7 
lives, ehoice of, may bo arbitrary, 80b 

csisoijjial quahffcatjon of cbovon, 308, 309 
iiistnni 08 of validly chosen, 309 
pojpetnity period where none chosen, 310 
mortgagee, collateral advantages given to, protection of OU 
restriction on estate of, rule not applicable to, 3b 1 
mortgagor, application of the rule to, 3b2, 363 

xostne lion of right of redemption of, Irivalnlily of 303 
mortmain, law of, a check ou interests held by corporations 3011 
iiume and arms, devUo on condition of tdking, not suLju t to rule, 313 
next of km, ap|vojntment to, whem valid, SSy 
obiecttl, Attstatur’s bounty, of, only take, 808 

oimrution of law, iuterbsts acquired by, notfaubject to the rule 331 
option to purchase applicauon ot rule where limited »n /ufuro'sSO, 321 
urigmatiiig summons, ciacsllon of validity brought before the crmrl bv.~30a 
pAiept, interest taken by, in interest of children, nature of, 879 
period. m« perpetuity period 

perpetaei Intwests, when rule baa no anplication to, 323. 823 
perpeauttiea, interests not offending rule againat, 299 

. ■ against, see rttle- agomst perpetuitiea, 

perpelnitiTf delation of 396, 297, 801 
* p«BCiod» ffhoicf of, 809, 310 

Oa ) 





perpetoitj, period, rontingent povrer mwit t»« ^sewiiabTe witktn* 8M, jUi 
date frooi whicti reckoned, ft89, SM 
cxQcnlorjr de^ ise must wet wlfiuo the, 3Si • 

oxerewe of epccia) power of <^>potntinent, for, 

< xtended by period Of geatnlioo, 803 
gift to anbrnn jieraoo nuuti veai within U«e, SSti 
interoete nnder trusta determtoeble Ity tieueOoieriee mn<l 
«esc withiu the, 886, 827 

limitation neceumrilr tmding witUui be %nd, 88S 

liniitationa made b^ the, 803 
obiect of tbe, S»3, 80t 

Iirovteion for aecnmulatlOiR wlnen wlibiti the, DOI 
subsequent oT«»ta of, no effcrt wbcic cieated interest 
witMm, SOS 

time for ascertaining facts with regard to 333, 331 

from wbuh, runs m respect of general )>u\vtrr, 350 
■where no lives iirc rhosen, SlU 
personal couiraits, not witbin the rule 83) 
estate, application of rule to, SI6 

cy-pr(># doctrine no application to gifts of, 3(>7 
proprri>, uppliration of tlie rule to, 31J, 812 
portion, inc'imog of 377 

provision for a, diirctions nr»t tiimniijlinp to, 37S 
poitions, aeciiiniilation for purpose of rai«niig. laliJity of, 317 
funds which iniv or niav not b< 3 j,, 378 
instruments which may cicatc, 377 
possession, ]io«tponetiunt of, not atfiK toil l*v rule 333 
jiowcr of appointment, liinitation In evomw of, prriol of .»U 

TMnotenosK of rtuim of hut 

spei lai, Os iifTeitd) hi the iiili 3^I• 3i>1 

lest for irinotoiK xs in, I5N 

to 1 rliss cotnprtfitiig iiJid and iin ihd object^, 3 •< 
sole, spplic'iSiiije uf,iiiio to hil 

powers, application of rule prohibiting liinit itioii to pi in iiilions of utibi in 
issue to, .366 

b'lrriible by tcnniit in tail, wlmi not uhnovioiiv, 3'>2 
< bange nntuie of inlcre>is, to, within tin iiilt, 132 
c ontingciit, must lie witluo the rule 33) 
durntioii of, a mtitlcr of construolion S'll 
fxirptions lo nfipln'iliori of the into as i«, l>t 

I Miiisahle bi will ot person unboui m M’ « k di'.i) tm of, 3,5 

JiiiiiUitioDs lontinpMit upon, iipj.licntioii of ihe rule lo, iWJ 
of, fi lined in geutral tcun , d**!, »*'- • 

Bill be seici.ihli, il^i 

oojiction to, gtoiuiils upon whub in ly l<i u id', 3<i 
when may be tuadc, 853 

S'lerabililv ot, where given to siries of jHTtuiis, 519 
I lieu rule dm* not iip]>lv to *36 
pre-emption, right of, when subjiet to lln riilf IJI 
profits <* vrtndre, pirptliiil iiiilui' of noi oJ.jf < ii/'rihl "ill 
ruU not applK abl< to, 3t’J, .32 t 
pioperty, mhject to the ruieaguiust perptui'lus, 31), 8U 
when not eutoect to tbe mU„ 312 

public policy, nature of, as basis ot rules affecting pi ipelnitbs. 231. 233 
role* affecting perptduitiee are Insed on, 2'i), 295 
piirehasc, option to, application of rule where liniiUd in fuJuro, 820 321 
tj’Haitfvm of interest, how ascertained, SUf 
real estate, application of tb&ruU to, 8li, 312 
ehattols settled iw, affect of 317 
interests In sutoect to tiie rule, 8)2, S)3 
rneooptnent, accumulation for mast come witluii fchi rule 329 
rodemptioQ of mort^gage iovalMity of iwortgaKor’s right a* to, 3C3 
xemoteneM, appoiolees ipsneral power, of, i jffort of, 886 

apbciar power, of, effeci of^ 888 
flw affecting contingent powers, 3M, 888 
contingent (wonts, of, effeet of. 9h& 
dcwcTiption of alienee of, effect of, 806, 8U8 
Ui the appototoes, 830 

(m ) 
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rBBPBTUrriES— 

xeatoteaeao, nature of, against which rule is directed, S35 

objects of special power, in» effect of rule as io, 357 
r test f<Hr appointments in respect of, 858 

renewal of lease, covenant for. appUcaUon of rule to, 321, 3J2 
rentcharges, perpetual, nature of, not objectionable, 299 
rule no applicatton to, 822, 323 
ropaira, directions for, validity of, 880 

restraint on antieipatiop, mvuidtty of, when imposed on uonorn person, S’iS 

severable among shares <»£ a cIb'-’^, >353 
reatrictiODS, estate of mortgagee, on, rule no application lo, 3ttl 

principles us to rejection of, application to appointments undor 
powers, 359 

restrictive covenants, rule against perpetuities not offended b^, 299 ' 

resulting uses and trusts, exemption from rule, 851 
reverter, rights of, encmption from mlc, 331 
right of entry, as bring within the rule, 315, 316 

common law condition subsequent, under application of the 
rule to, 811 

exemption from rule, 831, 332 
when subject to the rule, 818 
pre-emption, when subject to the niU, 821 
purchaser, application of rule to 321 
xulo against double possibilities, nature of, 295, 2*^6 

jleipctQitios, appUcatioii, of, not io dense «uuditional on taking 

name 'ind aiim,, 115 
to common law condition^, 311, 815 
Covenants for giant or rtncwul of 
leases, 321, 322 
option to purchase, 320, 321 
jur^anal csinlc, extent of, 310 
powers, 353—362 
securities, 363 364 

rouclillnn subsequent ar affected by, 303 
cuiistiiKtion of ambiguous clause where offending, 
30b 

clause offending, effect of 307 
limitation affected by, 306 
lontricts in general not affected bv, 319, 320 
equitable estates as subject to, U7 
interests not subject to, 322, 323 
nature of, 295, 300, 301 

remoteness against \v)in.h directed, 135 
pb I ot t Pf, 303, 304 
t>i icirt of, SOO, 301 
jio'.eible cxti iision of, ’22 

I'oslpnritnient ot po'.xissjon not iITtcltd by, 138 
proper tv not subject to, 312 

subjeit to the 311, tI2 

icmotcncss m casts ot limitation not affected bv, 
335 

rules of 1 tw affecting basis of, 294, 295 
tjttst lor accumulation is subject to, 370 

sale invalid when offending against, 318 
valid trusts of indefinite duration not affected by, 
818 

when not affecting trusts and powers, 326 
where estate subject to, 8J2, 313 

restrictiTu covenants, when rule does not apolv to, 822, 823 
aavings. rules agamsi actuniulatiou do not'*prevent trustees making, SSI 
dcotlind, rule no application to property in, 812 
Mooxicies, epplieatJoa of the xulo to, 862—364 
settlemeutk applicatloo ot surplus aocumulations under, 882 

" dImuons for, rejeoted whetie trust fails for remoteness, 353 
each share of gift to eloas, of, effect of. 846 <». 

severallle powers, exercise witlll|i the rule, 854 ^ 

shaxe«^oentraM restricting transfer of, nnder artiolrs of associatioitli validity 

u*, *]^1ldltJoa of Oie role to, 312, 918 



Ihdbx, 


FEBPSTUITIES—, 

•pecial powera of uppomtnaent, apphcation of dootrine of ateetkw to, Ml 

ptftHjt ot role oo, M8^861 

remotpoess in obiorta of, e0ect of role an to, *87 • 

•pringiQg nse, application of mle <o, 312, 313 

■tAtotory interests, role affausst perpetuiUea not applicable to, 800 
periods, accamnlations, for, calcolation of, S75 
subsequent limitation, failure of pnor hnutatioo as affci tuig. S51, 882 
substitutiott clause of, on liinitataon to class, effect of, 346 
enrplus accumulaUons, application of, 881—384 
■urriror, class, of a, not a direct alienee, 805 
sospenaion of vesting, limit of, 302 

period allowed for, 800 

*»™bnifc direction as to, not void os diioctioo for accumulation, 880 

power to cut and apply proceeds for pajiment of incumbrance*, 
validity of, 328 

time, ascertaining facts in applving the rule, for, 383, 331 
creation of interest, of, JOS 
tomb, trust for repair ot, when invalid, 287, 298 
trust, accumulation, for, for a particular person, when valid, 327 

faiturefor remoteness, directions for settlement inoperative on, 353 
favour^f animals, in, validity of, 298 
for sale, invalid whoa offending agaiiiet the rule, 318 
presumption aa to valid continuance of, 361 
indefinite duration of, when rule doos not 1119 * 

interrat held upon non-r ban table, invaliditi of, 297 
pav debts, to, when provision for accumulation lalid under, 327, 32H 
puiment of debts, for, interests will rest nutwilbsUiniling, 828 < 

it'piir of tomb, for, when invalid, 297, 2'»8 

vesting of interests where di tcriniriablo by beneficiaries, ‘J26, 8C7 
a ben not within exceptions to mle aganmt net nmulrillun, 380, 381 
rule does not apply to .126 

tiuatees, < rcation of estate in, k here benetlrinl mU rests void for xt motoness, 318 
unborn children limitation to ^ a c I tm attaining iwf iit^-one, 315 

issue, applitatJon m rule prohibiting hinitaliou to sucfcssive goix • i 
lions of i<>(> 

limilatiouH to Mircissive gcncriitui is ot, rule as to, 361, 365 
pereon, application ot cy-pre» doctrine to limitation to chddien <>' 

J68 

examples of gifts for life to, iJ6 

invalidity of leslraint on untiripition impoiMd on, S52 
power exercisable bj will of, when invalid, tf»5 

of appoiTitmi III to, taking plaie at liu death, invalidity 
of, J56 • 

lime of vesting as test of voliditv 11 gift to, 336 
trust of »battels in favitur of, 348 
persons, no limitation to survivor of nunilnr ,»f, HS7 
anmarricd person, gift of life estate to hnshaiid or wtfi of, validity of, 386 
vested,’ constnicUon of, effect on validity of limitation, 339, itO 
vested interests, future, when rule docs not apply to. 322 
mle doc* not apply to, J2H 
vesting, determination of the time of, 30 i . 

effect on, where possession posUioned, 888, 339 
estate or interest, of, period ol, Jdl 

interest, of, notwithstanding trust fbr piivinent of debts, 328 
where child en venlr* $a mire, 810 
limitation to a elaaa, on, 341 
period allowed for, JOO, SOI 

of, djeterffiinGS validity ol limitation to a class, 341 
suspension of, limit oaf 802 

validity of gift to unborn person depends upon time of, 888 

lunitatiOD to rlans where attamment of age not a con¬ 
dition precedent to, 844 

void for remoteness, when estate or intorast said to be, 308, 804 
Wclsli mortgage, validity of pzovUb for redemption In, 868 
«rill7Wplt<^tJon of surplus accumulations under, 883 * 

appointment may be valid at death though invalid at date of making, 859 

ey-pri* doctrine as applied to, 367 

lunation by, time for ascertaining facte wharo, 888,.,094 
■.Xi.— xtS, ( 36 ) 





PBRSOKAZ. PKUFBETT, 

•batidonment of posaOBSion, what will amoant to, 396, 897 
abaolnte poaseaBion, what will amoaat to, 892 
uxeaaioD, acqalaitioD of owoenhip by, tOl 

gronnds for. 401 

after-acqnired property, assignment of, effect of, 4l0 

invalidity of bill of sale c^, extent of, 410 
alienation, chattels, of, by deed, 406 

dstingnished from alienation of laud, 404 
contract of sale, by, 406, 407 
death, at, 408 
distress, b>, 407 

involnntaiy, when occurring, 407 
limitation until, validity of, 412 
particoloi by, 412 

restraints on, 410-^12 
voluntary, methods of, 404—406 
aliens, ownership by, extent of, 399 

animals, possession of, may be absolute or qualiffed, 392 398 

wild, acquisition of ownership, capture of, 392, 100 
aosignment, fnturc-ocquu ed property, of, 409, 410 
bailee, nature of possession by, 392, 894 

servant may hold ma.stm’8 goods as, 892 
bankruptcy, involuntary alienation of goods by, 408 
bill ot sale, after-acquired properly of txtrnt of invalidity of, 410 
capture, acquisition of ownership by, 400, 401 
(haiitica, ownership by, S09 
* chattel,” deri\ation of word, 383 
chattels, alienation by deed, 406 

distress m respect of, 407 

inclusion af real and personal in personal estate," 388 

lost, ownership may bo acquired of, 400 

ownership of, distinguished from ownership of laud 398 

personal, nature of, 389 

possession by finder of lost, 394, S05 

trespasser, what will amonnt to, 894 
of, how acquired, 898, 306 
real, nature of, 888 

sucecsMvo lutcrcstfi in, creation of, 413, 414 
trust the usual method of creating successive inteicsts lu, 114 
rtiosc in action, definition of, 390 

personalty as a, 889, 890 
right of indemnity may be a, 390 
' poBsebSion, definition of, 390 
document as a, 900 

com, ownership follows possession of, 400 
confusion, acquisition of ownership by, 401 

constructive delivery, change of character of possession as effecting, 408 

means 400 
possession, nature of, 393 

poBseiisioa by bailee may be, 394 
ooobumable stores, specific bequest for life of, nature of, 414 
contract of sale, transfer of goods by, 406 
oo-owners, possession by, S9S, 891 
co-ownerahip, joint and in eommou, 403, 404 
copyright, acquisition of ownership of, by the Crown, 402 
corporation aggregate, acqui^tloa ot ownership by, 899 
sole, occiuiEitian qf ownership by, 399 
corpotations, owneri.hlp by. nature of, 398, 8M 
corporeal chattels, nature of, 889 * 

Drown, acquisition of ownership by or diroagh the, 402 
transfer of ownership by the, 402, «)8 
Mstoms, acquisition of ownership of, 402 
dentil,^ sltenatiou at, 408, 409 

TSsUng of property ot intestate upon, 409 
ddhtoTi uivolunt.vrv alieoatIbB by, 408 
deed, aUeaptloQ of chattels t>y, 406 
d 0 ftot» poe>s8Bioo, meaning of, m 
dalivelQr, «liiiMi»oa by, 404 


( «6 ) 
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rSBBONAI. PBOPBBTT>-ooKAn«<«i 
dekreiy, by rnoanu of m ke^, 406 

eamfcraetiTe, oha^e of ctiaraoter of ooMMosiou ot ^ootluff. lOS 
means of, 405 . 

Ifift Tested by, 406 
in part, effect of, 405 
specific purpose, for, effect of, 404, 405 
deetraotian of chattm, loss of poB 8 e 9 ^iou by, Sfi7 
dUtpossession, loss of possession by, StfT 

personalty, of, remedy for wrongful, 867 
distress, alienation of cnatte^ by, 407 
elctneuts, acquisition of the, 400, 401 
equitable interests, alienation cannot be restrained, 411 
exchenge, transfer of chattels by, 406, 407 
execution, mvoluntary alienation of goods by, 408 
executor, possession of testator's goods by, nature of, 398 
tmder, possession by, rights attached to, 391, H95 
lixturee. acquisition of ownership of, by acca'^sion, 401 
future-acquixeil property, assignment of 409, 410 
gift, delivery as affecting vesting of, 406 
oyer, on alienation, invalidity of, 411 
repugnant condition on, invalidity of, 410 
restrictians on alienation of, when invalid, 410, 411 
heirlooms, setHeiuent of, 414 
incorporeal chattels, nature of, 889 
indemnity, right of, as a chose in artlon, 390 
invention, ownersfaip acquired by, 401 
joint ownership, how distinguished, 403 

tenants, possession bj, nature of 3'IS, SOI 
key, dt,li\ery of a, effect of 405 

laud, ownership of chattel distiuguibhed fiutii oniiprshtp of, 398 

lapse of time, de farfo possession may bo converted into uwueiship by, 4t>0 

leaseholds, nature of tjust of, 413 

legal possession, lost projieitv of remaiiiH in owner, 893 
meaning oi, 
nut nil ni, 

servant may be in, 392 
siolcm piopcity, of, nily be in thief, d02 
loss of possetision, destruction of (hatul hy 897 

discontinu ini e of pliv k i1 ronliol, 890 
dispossession, hi, 3li7 
ownership lost bv, S'to 4 <k) 
transfer or dcliic/y i« eJlorting, 397 
lost chaitcls, owntrslup muy be uqumd of, 4lH» • 

possession by fiiuhr of, rights altsi bino to, 891, 896 
propertj, legal poHsessiori r< mains m owncis ot, i'^2 
“man in po-isfsyjon, meaning of, 391 

married H 0 iii(*n, cx’int of n*straiiji illowcd in rcijnf >- of gift to, 41! 113 

Talidilv of icitrajnt on anticipation by, 411 
owner, reduction into posacsxion no c u'ation of title agaiusl, 896 
rights of, how far divisibh, 3 *« 
stranger cannot set uj* titli of, 396 ■ 
wb<n enjoying full rights of ouneisbip, 898 
ownership, acquisition by, ai^Lssion, t'll 

eapturc, lot* 4(tl 

corporalton aggregate and tab, 899 
under lioyal rrcrogalive, 402 
aliens, by, cxtmit of. 399 
chattels, of, acquisition by confusion, 401 
corporations, bv, naUhe of, 890 
divJaibility of, 898 
m common, nature of, 408, 404 
invention, acquirwJ by, 401 
may be acquiieii of lost chattels, 400 
meaning of, 897 • 

pOKieaaton of com and uM^tiable mstrummifa followed hy.idOO 

jteht to poaseaaion as oquiTaleot to, 892 

•pecilio chattel*, of, h»t by loss of posseaMon, 899, 400, 

•Uilea goods, of, ooi lost after Mie, 400 • 
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ownecship, traasfex by Boyal* authority, 4Q2 
truBta^ under, vesting of, 898 
paj^ deb very, eflFwt of, 405 

partners, dociAne of survlTorsbip does not apply to, 408 
“ personal estate,” inclusion of real and phonal chattels in, 388 
nature of, under Idie Wills Act, 1837 889 
personal propertv, tee personalty 
persou<ilty, as a chose in action, 889, 390 

distinguished £rom realty, 387, 388 
definition of, 387 

kinds of property now included in term, 368, 389 
remedy of dispossessed owner of, 387 
poeseation, absolute, what will amount to, 392 
acquisition of, mode of, 306, 39ti , 
as annexed to ownership, 393 
bailee, by, nature of, 392, 394 
co-owners, by, 893, 894 
evidence of, what will amount to, 391 
executor, by, natnic of, 893 
finder of lost chaltchi, b^.iialaif of, -194, 396 
loss of, by abandonment, 39G, 397 

discontinuance of physical control, 89u 
meaning of, ambiguity of, 291 
facto, 391 
legal. 891 

relating to distress, 391 
right to, 392 

prcftnmption of prtmd facu> title, 396 
qualified, nature of, 392, 393 
Tight to recover, 897 

where clainitd by two peraons 39h 
transfer or dtlivcjj of, effect of, 397 
powers of appointment, creation of future interests by, 414, 415 
qualified possession, nature of, 392, 393 ' 

realty, personalty lus distinguished from, 387, 388 
remainder, peraonaity not the aubject of, 413 
repugnant conditions, gift, on, invalidity of, 410 
restraint on allenutlon, bow far invalid, 410—112 
right of RUrvivorship, attoehes to joint tenancy of personalty, 403 

no application to partnership, 403 
to posscaaiou, as equivalent to ownership, 392 
Royal fish, ownership of the Ciown in, 402 

PnjTOgative, acquisition of ownership by, 402 
rulo against jierpetaities, executory bequest of chattels must not infringe, 
414 

servant, delivery to, for special purpose, effect of, 401, 40S 
pOHsti’jion by, when as bailet, 892 

ot master's propel ly by, effect of, 191 
Ca *0 apjilication of lule ot construction analogous to rule in, 414, 

416 

specific goods, loss of ownership by loss of possession of, 899 
purpose, delivery of chattel for, effect of, 404, 405 
stolen goods, revesting in owner after sale, 400 

property, legal possession of, may be in tbi^-f, 892 
straiiger owner’s title cannot be set up 895 
sturgeon, owmership of the Crown os to, 402 

succession, acquiBitiou of ownership by corporation aggr^ate by, 399 
^ individual ma> acquire ownership by, 399 
successive interests, creation of, 413—4iai 

survivorship, right of attaefaea to joint tenancy of personalty, 403 
tame auimnls, poa&uision of, may be absolute, 392 
taxes, acquisition of ownership of, 402 
tida^ presumption of prtuhi faet», from possession, 395 

to, not acquired against owner by reduction into pimessiou, 

treomre trova, ownersbtp of the Crown in, 402 
trespasser, owtier*s right bo retake from. 397 

b pOMhl stoin by, as foondabitn of acUoa of trespass, 8M 
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trespaaser, p n aae sw on of chattels by, what wiH amoant lo, 8H 
trusts, legal and tmieficial ownership under, in whom Test^, 898 
whale, ownership of the Crown in, «02 

Wild animals owner^p acquired by capture, B9£, 400 * 

Wills Act, lo37, ** personal estate " under the, nature of, 889 

PLEADINO, 

abatement, plea in, not allowed, 449 

abuse of process, power of the Court to stay action in, 438 
accord and satisfaction, bow pleaded, 447 
account, particulars of, when ordered, 4B4 

special indorsement of claim foi, statement of claim not required, 441 
stated or settled, bow pleaded, 427, 428 
Admualty, as to particulars of maim lu, 454 
admission, allegations, of, when presumed, 429 
adultery, particulars of charge ox, 454 

aggravation of damage, plea of facts in, not necessary, 426, 428 
agreement, bare denial of, effect of, 431, 432 
allegations, admission of, when presumed, 429 

general denial of, insufficient i2<i. 480 
of fact, denial of, how pleaded, 130, 481 
amendment, counterclaim or aot-off, of, 43B 

defects or errors, of, jurisdiction of the court as to, 440 
disallowance of, costs on 433 * 

form of, 420 421 

leave to make, jioivcr of the < ourt as to, 433, 489 
marking of, 420, 421 

ptcadmg on, 421 

pleadings, of, new ground if claimed raised by, 427 
provision ns to 433 

statement of cJniin, of, when without leave, 437 
wbeu to be printed, 440 

appearance, defence ui d('f||uit ^f, time for rloUvcry, 450 
application, knvp to amend, for, how made, 430 

statement of claim, for, where writ ludoreod for trial wilhoufc 
pleadings, 441 

authority, want of, as a defence, 447 
bebef, particulars of, may be ordered, 454 
breach of trust, how to be pleaded. 425 

particulars must be gicen in icsjicct of alleged, 453 
brevity, pleadings must be drawn with a view to, 421 
burden of prcxif, as to presumed facts, 428 

cause of action, contents of statement of claim as to 442, 443 • 

Cbancerv Division, assignment of action to judge m the, 42<i 
claim, new ground of, raised by amendment of plead j’'-*, t'17 
claims, pleading of distinct, 428 
conceal^ fraud as a defence, 447 

condition of mind, allegation as to, how pleaded, 127 
may be alleged as a ta< t, 464 
precedtnt, particulars required nt, 484 

piesumption as to porformanee of, 42t» 
confession, defence by platntiff, of, effect of, 450, 481 
conspiracy, particulars may bo orderesd of alleged, 484, 465 
contract, bare denial of, effect of, 431, 412 

fraud must bo pleaded when a giouud for rescission of, 13f 
particulars relating to, must bo pleaded, 456 
reference to, in pleading, 427 
contributory negligence, as a d»etice, 447 

partiemars should support plea of, 466 
conversations, how referred to in pleading, 427 
Conveyance Act. 138J, as a defence, 447 

cneta. right to sign judgment for, on confession of defence, 450, 48) 
connsd, petition undier T#aw of Property Amendment Act, 1360, muit be signed 

by. 421 

signibig of pleading when settled by, 421 
count eiclaim, amendment of. when without leave, 438 

defence to^ aruiqg after defence or toflj, 469 
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PLEADING —contmued 

oonnterelfiini, dclcadiujit i> xigbl to, 461 

pleading by way of, fona of, 421 
coBSiy coorta, pleadings m, procedure, 419 

OTMit, staiemCbt of claim nriog, paraculars rdtoold be giren, 45S 

criminal cases, plea^ng in, 416 

cruelty, as to partlculan of allegations of, 466 

damages, deenaed to be pat in Issne unless expressly admitted, 430 

default tn delivery of defence in acuon for pecuniary, effect of, 462 
general, admission of, must be express, 429 
no denial or defence necessary to claim for, 446 
particulars of, when not necessary, 466 

plea of facta in oggraiation or mitigation of, not necessary, 426, 
426 

special, should be dealt with in defence, 446 
debt, default in delivery of defence in actum of, effect of, 461, 462 
defence to action for, 446 
defamation, particulars must be pleaded, 455 

presumption as to malice lu action for, 431 
default, delivery of defence, m, effect of, 451—463 
reply, in, effect of, 459 

in delivery of statement of claim, effect of, 446 
of appearance, defence in, time for delivery, 460 
defects, amendment o:^ jurisdiction of the court as t^ 440 
defence, aetton for debt or liquidated demand, 446 

allegations as to plaintiff's capacity must be specified in, 446 

arising after reply, effect of, 459 

claim on specially mdorsed wiit, to, 450 

to special damage should be dealt with in the, 446 
ronfossion by plaintiff as to, effect of, 460, 451 
default in delivery of, effect of, 461'^63 
delivery in part, effect of, 453 

of fuitber, by leave, tune for, 460 
time for, 449, 460 
where writ speeially indorsed, 441 
denial to allegations must be spe( iHed in, 445, 446 
ground of, arisuig after action brought, 450 
improper denial or admission in hability of defendant as to, 446 
not necessary to claim fox damages, 446 
pursuant to order or default uf appearance, 450 
special matters to be pleaded in, 446, 447 
statutory plea in, 418, 449 

defendant, non-appearance of, filing statement of claim on. 442 
delivery^ as distinguished from servue, 434 

of pleadings, procedure as to, 433, 434 
delusions, particulais as to, 456 

denial, allegation, of, joinder of isetic operating as, 431 

whdi insufficient, 429 

contract, promise or agreement, of, effect when bare, 431, 432 
deUntion of goods, default in deliiery of defence in uclion fur, etbet of 4*>2 
distinct claims, must be separately and distinctly pleaded, 428 
district registry, marJnog of pleadings where action commenced in tbe, 421 
document, statement of contents of, in pleading, 427 
embarrassing matters, pou or to strike out, 484, 436 
equitable defences, right of defendant to set up, 447 

interest, particulars must be pleaded of, 486 
errors, amendment of, iniihdictlon of tlm court as to, 440 
estoppel as a detent e, 447 

evideucp, pleading should not contain 422, 433 
facts, mstcrwl, wbat arc 423 t 

pleading must contniu stalomcnt of, 4i2 423 
presumed, pleading uot necessary of, 426 
fair cotuxBcnt, particulars of basis of, must be pleaded, 466 
Adw imtrto, al legations of, must be particolanaed, 465, 466 
Fatal AfUndents Act particulars of cla&m under, 466 
folio,,umuber of uords oompnsiag a, 422 
forma, SMS Of prosenbod where possible, 424 
fraud, allegftti^ Of. must be speciaEy pleaded, 482 
dofluioe) must be epeclglly ptaad«d» 446, 447 
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VUiABINO— 

tend, how to be {deeded, 425 

ngoet be epeetollr pieeded, 466 

ftendolmfe into&tlan, eUegatioo of, 427 ^ 

further end better partionJere, power of the court to order* 426 

when ordered. 46*^ 

Oemioff Acte, as a defence, 447. 448 # 

goods sold and delirwed, pwttculaurs of. 456 
heirship pedigree, paxtioalars of, must be pleaded, 450 
highway, plea of, extent of particalars reqoired aa to, 466 
husband and wife, {oinder of olaims against, 444 
lU^fal contracts, court will not enforce, 432 
illegality, as a defence, 448 

unmaterial allegations, no particulars will be ordered of, 456 
indecent matters, power to strike out, 434, 435 
indorsement, amendment of, marking of, 420, 421 

special, amendment of claim the subject of, 887 
how fur a pleading, 419 
laeritable accident as a detenoe, 448 

particulars not necessary of, 466 
Infant, allegation not traversed by, effect of, 429 
inference of law, must be set out in pleadings, 424 
inferior courts, pleadings in, 419 
insorance, particuiars In respect of, when ordered, 456 
intention, particulars aa to, when not required, 450, 457 • 

joinder of causes, in action tor recovorr of land, leave required on. 444 
ciaims, by or against husband or wife, 444 

personaJ representatives, 444 
|K>wer of the court os to improper, 444 
defendants, present law os to, 443 
issue, effect os a denial, 481 
form of, 441 

parties, power of the court as to improper, 444 
judge, tnaikiug of name on pleadings, where action assigned, 420 
judgiucnt, against one of fcintly liable, as a defence, 448 
justiBcailon, as a defence, 148 

particnlars of facta relied on mnst be giien, 457 
land, default, m delivery of defence in action for recovery of, effect of, 452, 4'sJt 
defence of possession, m action tor recovery of, 449 
Joinder of causos in action for recovery of, leave reqnlrod as to, 444 
recovery of, when title must be ahoivo m action for, 468 
leave to amend, application for, 440 

order for, when becoming void, 449 


rules os to, 448, 430 

legal relationship, most be htatad when existing, 4<14 

letter, not a pleading. 422 

letteiB, how referred to in pleading, 427 

libel, amendment of statement of claim for, when leave required, 487 
particalars of, where of great length, extent of, 457 
precise words of, must be pleaded, 427 
bquidated demand, default of delivery of de£«n< c in action for, 461, 462 
defence to action for, 446 


lamp sums, particulars of rlaiiD or credit for, must be given, 457 
malice, how alleged, 427 

pozUcalais of, not neccasarv, 457 
presumed In action for defamation, 431 
marking, pleadings, of, provision for, 420 
mateniu facto, what are, 423 

Mayor'e Court, London, pleadii^ io, bow regnlatcd, 419 
meane profits, default in delidl^ of defence in action for recovery of land 
with, effect of, 462, 468 
nuareprewntatioD, bow to be pleaded, 436 

particalaxa refaling to plea of, 467 
mitigation of damagei, facts not necessary to be pleaded la, 426. 426 
OHHtcsy oiatwMi, paxtlcalars in, muA be 457 • 

Hon»>lcitiden Act, 1900, os a defence, 448 e 

rwmes of fMcsoois, disclosure may be ordered to oomplete tbe statoaMMi) 466 
negligence, aUegati<« extent of {mrticnlan of, 667 
MW «■< faeimm as a defence, 448 
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**iu>fe goUtj ” bj statnte, when xuaj be pleaded, 449 
farmet plea of, 448 

aOtloa, allegation of, how set oat. 427 

particalan of, must be given when pleaded, 467 
offensive mattezs, povisr to strike out, 4^4, 436 
originating sammons, not a pleading, 422 
paragraphs,* division of pleading into, 421 
part perfornuoice, as a defemce, 448 

particnlars, cases illu-ttratuig the principles of the law as to, 454—469 
court may order further and better, 428 
degree or particularity required from, 464 
extent of parties’ rights to, 464 
function of, 428, 463, 464 
when ordered, 463 

passing-off, nature of particulars in respect of, 457 
patents, particulars in actions relating to, 467 
payment into court, particulars of, 467 

piecuniary damages, default in delivery of defence in action for, effect of, 4S8 
personal representatives, joinder of claims against, 444 
plaintiff, tiUe to sue, os a defence, 448 
pleading, definition of, 419, 420 

may be struck out when showing no cause of actiou, 486, 488 
njeaning of, as used lu law, 418 
requisites of a good, 422, 423 
rules determining practice of. 419 
striking out when an abuse 6f process of the court, 438 
pleadings, amendment of, 437—440 

conduct m early times, 418 
county courts, in, how regulated, 419 
court may order further and better, 428 
extent to which party bound by, 429 
form of, 420 

function of, 418, 419 ' 

must be drawn with a view to brevity, 424 

in the prescribed form when possible, 424 
nature of statement in, 422 
objections to, 434—436 
ordei tor, on summons lor directioos, 442 
signature to, provision as to, 421 
when must be printed, 422 
point of law, how disposed of, 433 

,, may be raised on the pleadings, 433 

poBseNiou, facts which may be proved under plea of, 449 
plea of, in action for recovery of land, 449 
presumptino, as to admission of allegations, 429 
condition precedent, 426 
presumptions, when not to be pleaded, 426 


prloting, amendmenta requiring, 440 

when necessary to pleadings, 422 
privilege, partioulars of plea of. 15i, 458 
prolixity, pleading must not be the subiect of, 424 
promise, bare denial of, effect of, 431, 432 
reecission, decree of, date from which operating, 432 
recovery of land, title in action for, when must bo shown, 468 
xellet, statement of claim must specify claim fox, 444, 446 
reply, contents of, 469 

default in delivery of, effect of, 469 
'defence arising after, effect of, 46(j^ 
ddlivery of, time for, 468, 469 
representative capacity, plaintiff, of, as a defence, 448 
fWI jiuUtfcUa as a defence, 448 

fteht of way, extent of particulars required in action affecting, 468 
rutee determining practice of pleading, 419 
aoandaloos matter, power of. the court to strike out, 434, 436 
seduction, particulars m respset of, when cudered, 468 
•et-oll^ aaDendxneut of, when without leave, 438 

to, arising after d^tence or reply, 469 
defandaht'a right of, 451_ 
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■et-off, pleading bjr of, form of. BSl 

aignatiu^ eoanael or sidicltor, of, moat be wpendeil to pleedlnge. Ml 
aunder, precise words of moat be pleaded, 127 • 

soUeitor, indoreement of name and addrws of, 121 * 

apectal damage most be alleged, 4fifi 

indoraemmit, amendment of claim the aubJdBt of, 187 
bow far a pleading, 118 , 

atatement of claim not required In case of. 411 
epecialljF indoned writ, defence to claim on, 160 

procedure under, 111 112 
time for delivery of defence to, 419, 150 
atatement of account, how pleaded, 127,128 

claim, amendment of, when without leave, 187 

application for, when writ indorticd for trial wiUiout pi 
inge, 411 

oonbenta as to plaintiff's cause of action, 412, 118 
default in delivery of, ^ect of, 116 
definition of, 410 

fibng on non-appearance of defendant, Ht 
form of, 120, 421 

grounds of relief, separate, how stated in, 446 
nature of, whore there are several defendants, 418 

plaintiffs, 148 

parties named in, 412 * 

relief sought must be specified in, 111, 116 
tort, an, how limited, 413 
when not requiied, 110 , 411 
Statute of Frauds Amendment Act, as a defence, 118 
as a delemc, 418 

aUtuto, pleading the general issue by, 148,149 

Statutes of Limitation as a defence, 448 4 ., 

defence of, must be epeciaJly pleaded, 440, 447 
stoy of proceedings, where action an abuse of process of tlie lourt, 4.H0 
Btriklng oat, unnocesgary ot gcBiidaloos znatti?r, of, pro'JsiOM for, 434, 48o 
subsequent pleaiiings, delivery of, tmio fof* 
summary form, facts must be pleaded in, 423, 424 
summons for directions, order for pleadings on, 442 
time, delivery of defence, for, on default of appearanr*, 4w 

to specially indorsed writ, 449, 460 
further defence by leave, for, 460 
reply or subsequent pleadings, for, 468, 469 
title, action for recovery of land, when to bo shown, 458 

of the action, meaning of, 420 , , . i aIs 

tort, allegations in statement of claim in respect of bow limited, 4« 
trade union, striking out as defend ints, 444 
traverse, opponent’s case, of, piocedurc, 429—4JZ 
typewriting, incloded in “ writing " 422 
midue influence, how to bo pleaded, 426 

unsound mind, allegations not trivcrbod by p^rKin of. <IZ9 
wilful default, how to be plcadecl, 426 

work done, particulars of must be giien, 4a» , ,, 4 ,a 

writ of scummona, special indomemoiit of, how far a 

socially indorstd, pr*»ccdorc under, 441, 442 

writing, including typewriting, 422 

wrongful dismissal, particulars in respect of, 468 


^^^ateoonding tenants, statutory p^rers of police to to, 604 

absence fbrom duty, liability of constable for, 601 « 

accounts. Metropolitan Police Fproe, ofj^^lacing before ParlCament, 

prepamUon and audit of, 488, 

aetiaa against ocmstable, limitation'of time fcr, M9 , aaa 

constables, power of chief constable of oounty to sppoiot, d98 

adontive Act, powers of botongb police nnto, 488 „ „ 

Idwtiseme^isrpwer of Commisafoner ol 

^ bwoogli and coaatr poU®* ioroM bf.* 
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POLIOB — o omtinued , 

aiding eonstablea, dntj of prirate porsoiu to, 499 

aliens, statatory powers of police as to, 602 

aniruJa, stotutpry powers of police as to, 602 

annual police returns to be made to Home Secretary, 617, 518 

appeal, refiuial or forfeiture of pcnsKia, from, 613 

to admit claim to compensation for damage by riot, 609 
approved semtce, meaning of, 610, 611 
army, statntory powers of, as to Tarioiu matters, 602 
airest, City Poboe, pomers as to, 479 
constable’s power of, 497, 408 
bandcuA, when may be used on, 498 
persona under pobce superTuion in the metropolis, 472 
without warrant, powers, 497, 498 
assault, constable, on, offence of, 499, 600 • 

special constables, on, punishment for, 494 
assistance, as between different police forces, powers as to, 491 
Assistant Commissioners, duties vested m Oommissioner of Metropolitan Police , 

and the, 478 

Metropolitan Police, of, duties of, 478 
bail, powers of superior officers and constables as to, 506. 600 
statutory powers of police as to, in various matters, 602 
bankruptcy, payment of pension not affected by, 612, 618 
beadles, os constables In former times, 466 

bear baiting, power of the Commiasioner of Metropolitan Police as to, 472 

betting, statutory powers of police as to, 502 

billiard licences, statutory powers of police as to, 502 

borough police, area of authority of, 487 

boroughs with separate, 480, 467 
consolidation of county ana borough, 490, 491 
controlling autborito of, 487 
development of, 486, 486 
disqualification at elections, extent of, 489 
employment as firoman, powers, 489 
fund, treasurer of, 488 
general duties of, 489 
bow maintained, 487, 488 
powers of local authority as to, 488 
under the adoptive Act, 488 
statutory powers of, 488 
swearing in, 489 

borsholders, formation and duties of, 462 
brawling, statntoiy^ powers of police as to, 602 
bread, ttatutory powers of police as to, 602 
bribing constable, liability of licensed victusiler as to, 602 
broth^, statutory powers of police as to, 602 
cunal police, appointment and diamiasol of, regulations as to, 495 
liability for neglect of duty, 405 
powers of, 406, 496 

canals, appointment of special oonstablea for service near, 494—496 
statutory powers of police as to^ 603 
cattle driving, regulatioas as to, by whom made, 471 
statutory powers of police as to, 602 
certificates of efficiency, issue by the Home Secretary, 616, 617 
chief constable, comity police, of, by whom appomted, 482 

duquakfioattona and privileges of, 484, 486 
duties and powen of, 484 

. W}yt«c to appoint additumal constables, 490 

ehfldxtti, constable, of, piovisioo for, 611, 612 
statntory powers of police as to, 003 
chimney-sweepers, licensing in metropolis, 471 

statutory powers of police as to, 608 
Otty of Lmidon, damage by not in, police anthonty os toe 481 
distinct existence for pfiltee purpoeei, 478 
not within the Metropolitan Police lUstriot, 488, 467 
• Police, $00 Fdlee. 

P«iUee» cfr 479 

pflntehl of, ux whom seetoriL 478 

6 0 u H9 s tt o n with UetrapoUtan Pottoe, |>owia, 481 
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Oitj PoUo« fandy •oarao* from wtiioli derived, 480 

not nnder oootxol of Homo Secretaiy, 08 

Feosioit Fond, moiDtenanoe and maaaeoutent of. 480 • 

powora mthm the City, 478 ^ 

apeoial allowattce to disabled, 481 

auperanimation of, 481 

treasurer of the, 480 , 

claimant, compensation for damage by riot, to, effeot of oondaot of, SOB 
olfurk of the pea^ce, list of parish coastablos to be sent to, 4U4 
closing hoars, licensed victaallers m metropt^is, power o{ Commissioner of 
Police as to, 472 

dobs, statutory powers of police as to, BOS 
coal, statutory powers of polioe as to, G03 
Commissioner, City FoUoe, of, appointment of, 478 

temporary Commissioner in 
absence ot, 479 
as ofieto justice, 478 
powers of, 478 

lietropolitan Police, of, as controls r of pnhhc lehicletr. 471 

ejt offiimif tnstioe, 468, 470 
governor of Hetropolitan Police 
ForCfc, 487 

giantoT and rogistrar of livruoes, 
471, 472 ' 

powers as to doMug boars of lueusod 
victuiilluiR, 472 
(flineiicy of the forces 
470 

ttaffic, 470 

compensstion, damage by not, for, 507, 508 

nature of the claim for, 508 
consolidation, county and borough police forces, 480, 481 

police force, 04 power of the Home I4<>crctaiy as &18 
• constable,” carlj use of teiin 16*1 
constables, execution of search warrants by, 488 
general powers and duties of, 497—507 
handculia, when may be used by, 488 
liabilities ot persons for offences against, 488, 500 
liability to action, extent of, 488 
metropolis, in, appointment, 473 

area of exercise of powers, 47,1 
attendance at court, 174 
duties of, 474 

not prevented from receiving reward' ’AK) 
of hundred, creation and duties of, i I 
payments to, duty as to, 499 

power to search without warranty extent of, 498, 499 
powers of arresi of, 487, 488 
privileges and exemptions appcrtairiiiig to, 5(K> 
light to coll on private persons for aid, 499 
statutory powers of, as to various matters, 602 — 004 
weekly rest day for, 601 
eonstablewick, definition cHF, 497 
eoBtermongen, regulation in metropolis, 472 

county court, acuon for compensation for damage by not to be btougnt in 
the, 609 

division of, into police districts, 483 
police, area of anthority ot, 482 

ccmsolidatitm dl borough and county, 480, 491 

Control of, 482 

cost of, how defrMed, 483 

development of, 481, 482 

power* of standing joint conunitteA; over, 482, 48d 

mles for govemmelft of, 483 

subordinate cOciala of, appointment of, 489 

powers, 496 

fyitwiiial Investigatlofi Department, ergasitaUoa of, 697 
arbsinala, statalo^ powers of polioe m lo, 6(@ 
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onstoBU and excise, statutory powers of police as to, 508 
damage by not, susttoo in respect of, jurisdiction, 600 

* , eompeasatory principle in respect of, 607, 608 

source of payment of compensation in respect of, 609 
declaration, made by special constables on appomtment, 493 
deductions from pa^, return to constable of, in what cases, 616 
detective departments, maintenance of, 506, 607 
disordcily persons, slatiitoiy powers ot police as to, 608 
di<iposition, police foiCc->, of, 506, 507 
distress, statntory powcis of police as to, 503 
dock police, appointuieut and powers of, i9(> 
dogs, muzzling orders as to, in metropolis, 472 
statutory powers ot police as to, 503 
drunkards, statutory pouers of X'clice as to, 508 
elections, disqualiflcution of borough police at, extent of, 489 
Metropolitan Police may not canvass at, 474 
statutory powers of police as to, 503 
entry and search, police powers of, 506 

JBxcbequei contiibuUon, Metropolitan Police Fund, to, 476 
explosives, powers in the metropolis as to, 473 

statutorj poweis of police us to, 60S 
factories and shops, statutory powers of police as to, 603 

fairs, unlawful, power of the CommiSbioner of Metropolitao Police as to, 473 
fees, metropbhtan police courte, in, appropriation of, 47b, 477 
Tight of parish constable as to, 406 
fine, statutory powers of police as to, 503 
finee, metiopolitan police courts, in, appropi i ition of, 476 
fireman, employment of borough police as, 489 
food and drugs, statu tot y powers ot police as to, 503 
fresh pursuit, constable’s powcis as to, 408 
game, slatutory powers of polu e as to, 503 

gaming, power of (Jominissionei of Metropolitan Police as to, 472 
statutoiy powers oi polu e as to, GQil * 
gratuities, widow and children ot constable may be entitled to, 511, 612 
gratuity, when incapacitated constable entitled to, 611 
hackney carnages, inspection of, m metropolis 471 
handenifs, when may be used in arresting, 498 
barbour police, appointment and powers of, 49t> 
harb4iuTing i onstable on liconj>ed premises, off« nci of, 502 
hawkers, regulation in metiopoiis, 472 

statutoiy powers of police us to, 50-i 
headboroughs, formation and duties of, 462 
high cdustables, uxipoiniment and duties oiL 463 
highways, atatutory powers of police os to, 603 
Home becietary, anr’«l returns to be made to, 617 618 
appointment of inspectors by, 616 
appointments requiring appioval of, 517 
as ceutiai police authority, 616 

controlling the Metropolitan Police Force, 467, 468 
certification of Exchequer contribution to Metiopolitan Police 
Fund by the, 476, 476 
forces not under control of, 618 
ibhue of certificates of efficiency by, 516, 517 
powers as to adjustment of pension funds, 518 

consolidation orders and agreements, 618 
formation of districts, 618 
Metropulitan Police, 618 
parisli con^ables, 519 
Receivers accounts, 469 
special constables, 618, 619 
lumse duty, statutory powers of police as to, 603 
lUeg^ statotury powers of police as to, 603 

umkeepen, statutory powers of police ,as 503 
inspmtors, police forces, of, appointment of, 616 

reports of, 616 

intoxieuting liquors, btatutory powers of police as to, 503 
^tioes; uf uppolntment of paridi constables, 468 
ebjef officer ^ police priyil^l^ m respect of, 600 
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lioeacea, Comqiinioner of Motr<^htau Polioe m gtmntat oad ngiatnur oit 

4k71| ^72 

0 tataiory powen of police u to, 504 « 

licensed Ttotuallers, closing hours of, potver of tlie Commissionere of Metro¬ 
politan Police as to, 472 
liability on bribing or harbonring constable, 602 
loans required by Metropolitan Police, how obtained, 469 . 
local an&ority, powers as to borough police, 488 

^*472* observance, power of Commissioner of Metropolitan Police as to, 

lonatics, statutory powers of police as to, 504 
management, police forces, of, 606, 607 

mandamus, right of constable to, where police authority exceeds its mrisdic- 
tion, 613 * ' 

markets and fairs, statutory powers of police as to, 604 
medical certificate, when constable may retire on pension without, 610 
merchandise marks, statutory powers of polico as to, 604 
messengers, granting of licences to, in the metropolis, 471 
Metropolitan PoLce, oo-operation with City Police, powers, 481 

courts, appropriation of fines and fees received In. 476. 
477 ' 

in whom vested, 469 

Poi ce, appointment and duties of Rfctiioi ol, 468 
aita served by, 46(i, 467 ’ 

Commissioners of, 467, 468 
control of, 466 

dl’iqualihcntion of officials of, 468 , 

efficiency of, powers of CommissiuneTs os to, 470 
formation of, 466 

Home Secretary as contioUer of, 467, 4ii8 
fund, Exchequer contribution to, 476, 476 
soureis from which obtained, 174 
motor cars, statutory poac'iSQOf police as to, 601 
neglect of duty, liibility of constable for, 601 
obstiucling constable, offence of, 499, BOO 
offence, fraudulently obtaining a pension, 613 
offences against oouBUibUs, liibilitj of offtnders as to, 4fl‘t, 600 
by consbibles, 601, 502 
parish constables, appointment of, 463, 464 

fees and allowances to be paid to, 465 
liability for neglect of duty, 466 

list of appointed, must be srrt to the cleik of the peace, 
464 * 

no power to appoint in the fii / of l.ondon, i8ti 
not eligible for service in im L, poUs, 474 
persons exempt from serving a<» 464 
powers of, 466 

qnalificatioD and disqualification foi appoiiitmrnt, 464, 466 
to whom subject, 466 

Parliament, accounts of Metropolitan Polpie must be placed before, 168, 469 
pedlars, licensing in metropolis, 471 

statutorv powers of police as to, 604 
penalties, offences against constables for, 499, 600 
by constables, 602 

pension, appeal from refusal or forfeiture of, 613 
forfeiture of, grounds for, 612 
fond, investments in respect of, 616 

Pension Fund, Metropolitan Police Force, for the, appeal against refusal of 

grant from, 477 
nature of, 477 
relation of Comnussioners 
to, 477 

peotion fund, sources of revenue^ of, 614 
treasurer of, 614 * * 
incapacitated constable, for, rights, 611 
offence of fraudulently obtaming, 613 
payment and receipt ot, 612, 613 
reduction of, wlien may be made, 612 
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pe&Blon, redaction pro to»£oSvbere constable entitled oat of two tends, 514 
rofiutal of, liability of constable to, 518 
, reioimng force, effect on pajnncnt of, 616 

rptufn of deductions from pay where constable retires witboat, 516 
service entitling constable to retire on, 610 
superior officers, of, provisions applying, 616 
susncnsion duiing other service, 614 

widow and children of constable may be entitled to, 611, 612 
petroleum, statutory powcis of police as to, 604 

petty constables, appointment and duties of, 468 '■ 

picj police, appointment and powers of, 496 
poaching, statutoiy powers of pohee as to, 604 
police area, modincation of, 466 

aulhorilies, what are, 606, 608, 610 , 

disposition and management of, 606, 607 
distnc ts, division of counties into, 483 
force, CBtablishaig of the modem, 46b 
gradations of rank in the, 605 
transition from old to mode in, 4G6 
organisation, earliest forms of, 462 
property, omission to deliver up, liability for, 601 

unaiilhoiisrd possession of, liability of ronstable foi, '>01 
602 

prosecutions, provisions as to, 606 

rate, appeal against assessment to, in metropolis, 475 
assessment in metropolis, 474, 476 
collection of, 475 
bmiiation of, 474 

special extra, right to iinpo-^e in meliopolia, 476 
statutory powers of, as to vinous matters, 602—604 
BupervJisKm, arrt„st of persons in mt tropoJis when undei, 472 
poet office, statutoiy powers of police as to, 604 
property, poivers of receiver of Metiopolitm Police as to, 469 
prosecutions, police, provisions as to 606 ' 

prostitutes, statutory powers of police as to, 604 
public health, statutory powers of police as to, 604 

vehicles, control of, m Metropolitan Police aie<i, 471 
works, appointment of special constables for service near, 494, 4®6 
railroads, apj>ointmcnt of special constabl<« for service m«ii, 49 J- 496 
railway polue, appointment and disinisaal of, icgulations ns to, 494, 49> 
piiBition of, 490 

railways, statutoiy powers of polue as to, 604 
rank, reduction m, hnbili^ of constable to, 613 

Hcceiver of Metropolitan Police, appointment of tempoiaiy receiver in absence 

of, 469 

creation of post of, 468 
duties of, 468 

poweis as to property, 469 
preparation of acconiits hi 4(i8, 469 
treasnrei of the force as, 467, 468 
reduction in rank, liability of constable to, 613 
refreshineut bouses, statutory powers of police as to, 604 
resisting constable, offence of, 499, 600 
retirement, superior officers, of, when compulsory, 616 
leturns, annual, to be made to Home Secretary, 617, 518 
rewards, constable may rcceiie, 500 

not, 1 ompensatoiy principle in raspect of damage by, 607, 508 

< ondact of Claimant to compensat on for damage by, effect of, 6''*S 
damage by, Oity Police autboritv as to 481 
TivCr police, appointment and dtsntiBoal of, regulations as to, 496 
powers of, 496, 4Ub 

Sco^nd Yard, organisation of departments at, 607 
aeateb, jpouce powers of entry and, 606 
powers of City Pobce as to, 4?9 
, vnuffants, cxeautxm of,*498 

iSBiie of, oases Ho which confined, 4M 
BecreUui^ o{ State, }>ower8 as to appointment of special eonsfablear 
f^Kvjca tReypiid i^re^ibed pttnod, iMeat of, 61S, 616 

, «Uti^ng'‘ooastable to pensiao or gratuity, 610 —516 
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•bip^ statatonry powen of pobce as to, 501 * 
shoeblacks, graontig of lioenoea to, in metropolis, 471 
small tenemeots, statatocy powers of police as to, B04 
special ooostables, allowances to, 193, 494 * 

annaal appointment in boroughs, 492 
appointment at pnblic ttodertakiogs, 194 498 
Jn the City of London, 180 
of, 466 • 

method of, 492 
area of authority of, 498 
declaration required of, 498 
duration of appointment of, *93 
groundB for exercising power of appointment of, 493 
Lability, of persons eligible as parish constubks to be 
appointed, 492 

taetropolis, in, power to appoint, 474 

number which may be appointed, 492 

pa}'meni of, employed on public undertakings, 194 

power of authorities to appoint, 491 

powers of Home Secretaiy as to, 6IS, 619 

punishment for assault on, 494 

qualidcation of, 492 

stage carriages, inspection of, in metropolis, 471 

standing joint committee, powers as bo county police, 482, 483 

street offences, statutory powers of police os to, 604 

trafiOc, power of Commissioner of Metropolitan Police as to, 470, 471 
statutory powers of police us to, 601 
Sunday observance, statutory powers of police os to, 601 
saperounnation allowance, power as to, in the metropolis, 477 
* City Police, of, 481 

general provisions as to. 600, 610 
superior officers, compulsory retirement of, 616 
tenants absconding, statutory powers of police as to, 604 
Thames trafiBc, regulation 'bf, ^wer of Commissioner as to, 471 
theatres and music-halls, statutory powers of police as to, 604 

unlicensed, power of the Commlssionor of Metropolitan Police as to 
472 

tithing men, formation and duties of, 462 

Town Police Clauses A^ct, 1847, powers of borough police under, 488 
Tiafalgar Bqnare, when brought within the Metropolitan Police area, 4C7 
treasurer, borough police fund, of, 488 
City Police, of the, 480 

Metropolitan Police Force, of, appointment of, 467, 46& 

Tyne Improvement Commissioners, powers relating to police, 608 6 j 0, 618 
universities, appointment of special constables at, 49t 

unlawful fairs, power of the Commieslonec of Metropolitan Police as to, 472 
watch committee, as controlling authority of borough police, 487 
duty to make rt turns as to regulations, 489 
watchmen as constables in former times, 466 
water bailiffs, appointment and powers of, 496 
weekly rest day, constables, for, piovisicm for, 501 
widow, constable, of, provision for, 611, 612 


POOR LAW, 

abscondiiig pauper, suspension of punishment if diseased, 610 
acoen, pauper, to, on appeal against removal order, 608 
accident, meaning of, 692 

pauper, to, non-liabil^ of guardians for, 661 
accounts, duty of guardians to keep, 660, 661 
addition^ guardians, power of guardians to elect, 688 

adlastmenta, property and liamUties, of, power of the Iioeal Oavernment 
Board as to, 625 

admiasimi to workhouse, casual paagers, of, 668 

regulation of, 669, 660 

adopted child, eso^ of, oienoe of inducing or assi s t i ng , 889 
adoption of obtldran, proviaioa for, 668, 660 

iicd«gc8, to gtmrdiaaa of nuna 4m wader. 67f .< 
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»liena^ statos of irremovabililT* acquired oa arrival by, 690 
when deemed rogues and ragsbonds, 61S 
alteiatiOB of union, payment of superannuation allowance on, 648 

* power of tbe Local Government Board as to, 668, 664 

annual return, superannuation allowances and gratuities, of, 518 
annuitants, pauper, right of guardians in respect of, 572 
appeal, against conviction under the Vagrancy Act, 1824 615, 616 

* removal order, abandonment of, 604 

by special case, 605, 606 
costs of, 606 

duty to lodge statement of grounds of^ 603, 604 

finality of jndgment on, 606 

hearing of, 005 

notice of, 60S , 

time for, 603 

where onion in several jorisdiclions, 60S 
who may, 602, 603 

suspension of removal order, time for, 639 
costs of, under the Vagrancy Act, 1824 616 

old age pension, relating to, to what authority, 622, 623 
apprenticeship, guordiiuis’ power to bind poor children in, 666, 666 
settlement by residence under, 581, 582 
test of, as affecting settlement, 682 

transfer of service under contract of, settlement not affected 
by, 682 

arbitration, reference of dispute as to removal order to, 60b 

areas, alteration of, powers as to, 627 

arrest, powers under the Vagrancy Act, 1824 616 

resisting, as a rogue and vagabond, liability, 614 

an idle and disorderly person, offenoo oi^ 610 
assault, officers, on, offence of, 645 

asylums, power of county councils as to provision of, 628 
audit, guardians’ accounts, of, extraordinary, powers as to, 561 

provision for,# 661* 

bastard child, payments to guardians under affiliation orders, 573 
settlement of, 588, 689 
beggars as idle and disorderly persons, 609 

fraudnlont, treatment as rogues and vagabonds, 611 
birth, settlement by, duration of, 577, 678 

exceptions as to, 578, 679 
board of guardians, tee guardians 

boarding out of childiou, power of guardians as to, 665 
bonds, ^eniption from stamp duty, 636 

borrowing powers, guardians, of, for purposes of workbouses, 656, 567 

sanction required to, 687, 538 
managers of Metropolitan Asylums Board, 538 
burials, duty of overseers os to, 580 
easool paupers, admission of, 668 
dcfanition of, 667 
relief, power to grant, 667 
ward, meanmg of, 567 

words, metropolis, in, piovision of, 667, 608 

use of, in Metropolitan Asylnms Board, 662 
esr^torari, removal of order of Local Government Board to High Court by, 623 
chairman of guardians, appointment of, 638 
chaplain, appointment, duties and removal of, 642, 543 
chargeabilit>, felons and vagrants, of, 691 

, person actually m receipt of relief of, 590, 691 
charitable institution, settlement not gainedt by residence m, 580 
child, adoption of deserted, 568, 569 
age of emancipaboD of, 696 

apprenticug of, power of guardians as to, 666, 666 
tMoarding out of, power of guardians as to, 566 
reception of, duty of guardians «ur to, 5S7 
^removal of, rules as to, 594 

when not as ddCk passenger, 602 
setttaBMBt 678 

* ■ by pueotege, 688, 888 
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child, setUemcnt of, when orer uxteen, 6Bi 

under seven, when jnay be removed, 695 
sixteen, when removably 696 

Children Aot, 1908, proceedings under, power of guardiane as to, 6AA 

children, visitors of, sppomtment of, 644, 645 

clerk to gnardisns, appmotment and duties of, 642, 643 

Lability of, on failure to make return, 638 
common fnnd, contributions to, apportionment of, 549, 56Q» 
payments to be made ont of the, 649 

power of guardians to charge costs of proceedings to, 640, 641 
poor fond, metropolis, purposes for which raised, 660 
ooispensation of officers for loss of office, 648 
conferences, expanses of attending, powers, 648 
constable, City of Londog, of, powers as to destatute persona, 668 
metropolitan, powers as to destitute persons, 667, 668 
contracts by guardians, provisions relating to, 686, 636 
contributions, common fund, to the, apportionment, 64^ 660 

enzoxccauont of, 649, 560 

conviction, second, as a rogue and vagabond, liability on, 614 

cop} bolds, acquisition and enfranchisement for purpose of workhouses, 688 

corporal punishment, forbidden in workhouses, 660, 661 

corporations, power to sell lands for provision of workhouses, 667, 668 

cost of reLef, recovery of, 670—678 

costs, appeal nudex the Vagrancy Act, 1824, statute applicable to, 616 
county councils, grants to guardians by, 628 

position as poor law authorities, 6S1 
powers as to election of gaazdiauB, 681 
fnnd, payment to raardians out of, 628 * 

crunihal lunatic, inquiry for purpose of removal in cose of, 697 
Crown lanjU, settlement by renting not gained by occupation of, 686 
damage, clotiimg by pauper, to, offence of, 616 
debts, overseers^ right to contract, 630 
depositions, retention ot, relating to order for removal, 697 
deputations, power ot gilardlans to send, 649 
derivative settlement, acquisition by child, 688 
deserted children, adoption of, 668, 569 
wives, removal of, role as to, 696 

deserting family, information as to offence of, when to be laid, 610, 81.1 
offence ot, 610 

workhouses, from, offence of, 662 

desertion, powers of guardians as to property of person guilty of, 670, 671 
detention of panper, provision for, 661 
disorderly pauper. Lability of, 608, 609 
dispensaries, London, provision of, 667 

disputes between gaormans, swmission to Local >vveramcnt Board, 626 
diESolntion, union, of, effect of, 654, 655 

pceltion of guardians on, 666 

power of the Local Qovernmeut Board as to 663, 654 
transfer of property cu, 666 

diatrict eonunitteea, appointment in scattered parishes, 694, 686 
documents, exemption from stamp duty, 636 
doable tenancies^ as affecting settlement by rentmg, 686 
election of gnaraians, 681 

effect of failure to make, 638 
powers of county councils as to 628 
eminataon, poor persons, of, power ot guardians to assist, 666 
smolumenta, meaning of, 646 

estate, settlement by, nature of qualification, 682—684 

not oi^tein^ by fraud, 684 

estoppel, settlement by, justice's order as effectitw, 689, 690 
evidence, order of Local Qovemment Board, of, 625 
setUement, of, relief as, 690 
expenses, when offenders liable for payment of, 616 
exposing the persom <^euce of,^l 
wounds, offence of, 611 

fathers. Lability for maintenance of children, 578, 674 
felons, cbargeability of, 691 
tBrtBaa>taUiJig, offanea of, 618 
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frandt application for relief, in/liability, 608 
fraodnl^t beggars, treatment as rogues and TagabcmdB, 611 
friendly society, out relief to member of, extent of, 564 
gambling, public'places, in, offence of, 61B 
grants, guardians, to, by county councils, 638 

m London, 629 

guardiaiiH, appointment of overseers by, 680 

* visiting committee by, 559 

as statntory Icx'al and spending authorities, 635 
borrowing powers oL for pm poses of workhouses, 556, 667 

sanction required to, 687, 538 
coostitotion of, 530, 631, 636 

proof of, m legal proceeding, 639 
contracts by, pioiibions relating 636, 536 
control of unions by, 624 

disputes between, submission to Local Government Board, 528 
documents relating to transactions of, exempt from stamp duty, 
686 

duties, powers and liabilities of, 686—639 
duty as to appointment of officers, 642—644 
granting relief, 663 
management of workhouses, 668, 669 
offences against servants, 541 
' to keep accounts, 660, 661 
moke returns, 638 
election of, 631 

power of county councils as to, 628 
grants to, duty of county councils to make, 628 
jurisdiction of, 641 

liability for disobedience to orders of Local Govesnment Board, 
627 

torts of officers, 646 
meeting of, notice required as to, 634 ^ 
meetings and proceedings of, hoi<f regulated, 613, 534 
noii-liability for accidents to paupers, 561 
payments by, of solicitors* costs, 541 
when to be made, 636 
position on dissolution of union, 666 

power as to property of person guilty of desertion, 670, 671 
to adopt deserted children, 568, 569 
assist bojs to join the navy, 666 

the emigration of poor persons, 56,5 
# bind poor children in apprenticeship, >65, 560 

board out children, 566 
consent to icmoval, 591 
obtain maintenance orders, 571 
reimbui«.e injured officers, 515 
relievo by w.ay of loan, 666, 667 
send deputations, 649 
subscribe to hospitals, 537 
powers as to pauper's property, 670 
proceedings for protection of property by, 640 
pioflt not to be inado by penalty, 536 
qualifications and disqualifications of, 532 
reeeptiuu of chiidicn and >onng persona by, duty as to, 637 
resignation, of, consent required on, 688 
right to incur expenses in collecting information, 537 
rights os to pauper annuitants, 572 
rural districts, in 631 t 

term of office of, 633 

Guemsey, removal to, when order made for, 601 
hosjtitialA subscriptions to, power of guardians to maAe, 637 
hoGio>bTQaIi;h)g tools, offence of possession of, 613 
, husband! aui4 wife ns competent and compellable witn^ses, 616 
bnsbandf, liability for maintenonci^f children, 673, 674 
idle and disorderly persons, punishment of, 609, 610 
• who may be, OOT— 610 

«bl|d. ddMction by mother, oflmm* of, 610 
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ehlld, liability on negloct tS maiafatn, 009 
seitlwnwt of, 578 

whence derived, 870 

InoooRngible xoguea, pojDishment of, 014« 010 • 

who may be treated as, 01i, 6l& 
indeconi exhibitions, iiabihty of oflondeni makifi|f, bl 1 
utdoor pauper, dednition of, 

mforination, experuie of collac ung, gaardiaue way incnf, 637 
inmates, workhouM>s, of, clas;»iitc-atio^ of, AbO 

menagoweat of, 0&8--660 
religioua uu>tructinu of. 561, 602 
treatmeut of. 660. 661 

inquiries, inspector may beaatboiiaed to hold, 628 

power at Loaal Qovemmeiit lioard to hold, 626 
inspectors, appomtmeat of, 637 

powers and duties of, 637, 628 
workhouses, of, power to appoint, 669 
insured person, grant of outdoor reUct to exUnt of, 56 ( 
intoxicating liquor, introduction into woikhon^cs inrbidden 560 
Ireland, icmoral of native of, when cuncent, 602 
to, when order made for, 601 

irremov tbiliiy, settlement not <Qnteried by status of, 580, 592 
status of, when attaching, 591, 593 
Isle of Man, renioial to, when order inad« for, 601 • 

Jcisey, remov d to, when order made fur, Odl 
ludgroent on appeal against ii inoval older, hnality of, 005 
jari»dictiuu, guardians, of, 641 

justices, appearaucc in pruccedings liy guardians before, 669, 540 
pi the peace, poor law powers of, 529 
labour, workbouscs, in, provision for, 561 
land, acquisition tor purposes of workhouses, 667, 568 
legal piocecdiugs by guardians before (iiKtiMs, apiraaiaucc 5Ji> 510 

proMMoiis fia to, 539—641 
living on prostitutes, out nc% of, 61J, 612 
loan, relief by, power of guardians aa t o, 56C 567 

Local Qovernment Board, appointing nt and lenioval of ofliei rs by, 641 

of inspintoib bj, 527 
as old age pension aulboiity, 621 
constitutiou of unions by, 569 
disobedience to orders of, liability for, 527 
institution of inquiries by, 525 
power as to election of guardiam, 531 
to make ordfis, 525 • 

reference of diopntt m to settlement to, 606 
sanction of, how proi d, 524 
submission of dlflUei eiu u, to, 525 


supreme control ot, 624 
London, grants In relief of the poor in, 529 
workhouses in, provisions os to, 557 
loss of office, coxnpcnsatiou of officer for,^648 
lunatic, criminal, inquiry for purpose of removal in case of, 697 
paupers, provision of asylums for, 628 
removal to an asylum, 694 • 
settlement of, 677 

lylng.in-boBpital, expenses of removal from, by whom payable, 679 
settlement of child born in, 679 
“ maintained,*’ meaning of, 668 

mawtenance, family, of, liability for neglect to provide, 607 
bability ot Hhsbands and fathers for, 573, 574 
married woman for, 674 
orders, Uabilitjf of seamen under, 572 
soldiers under, 672 
power of guardians ta obtain, 671 
persons liable ii^aespect of, 070 
recovery of cost of, under removal order, 609 . 

repayment to appellant against removal order, 608 
marriage settlement by, how acquired, 687, 688 

natora at, 688 
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nuurried couples, workhonses, in, provisiona relating Co, 560 
woman, liability for maintenance ol hnsband, 574 
maater of workbonse, appointment and datiee of, 542—544 
medical ofScers, appointment, dntiee and remoral of, 642, 54S 

practifcLoner, payment to, for notiOcstion of disease not a diaqnalifloa- 
tion as guaidian, 532 

met tings, guardians, ot, notice reqnired as to, 634 

proceedings at, how regnlated, 533, 684 
metropolis, borrowing powers of guardians in the, 638 
Metropolitan Asylams Board, borrowing powers of managers of, 638 

constitntion and management of, 552 
powers and duties of, 562 
provision of workhouses by, 667 
use of casnal war«2s, 662 
casual WciidSj provision of, 667, 668 
common iioor fund, purposes for which raised, 660 
mortgage, stamp duty not payable by guardians on a, 636 
Kutional insurance Art, 1011, relief to person entitled under the, 664 
navy, assisting bojrs to join the, powers, 566 
neglect to maintain faimi>, liability in respect of, 607 

illegitimate child, liability of mother, 608 
notice, appeal, of, against removal order, v^en to be given, 603 
chargeability, of, time for, 599 
meeting of guardians, of, provision as to, 634 
notices, removai, authentication and service ol, 599 
Tiuise, appointment and removal of, 612—644 

objeclioiiB to grounds of removal or appeal, wheu not allowed, 604 
offences, prosecution in respect of powers, 540 
oiBcer, assault on, offence of, 545 

compensation for loss of oMt e, 648 
default by guardians m appointment of, effect of, 642 
ofiQcers, appointment and duties ot, 641, 642 

of, when undci seal, ^3 , 
contribution to eupeiannualion fund, 546 
duty of guardians as to appomtment of, 642—544 
foifeiture of right to claim from superannuation fund, 647 
liubibty of dishonest, 516 

disobedient, 646 
guudiuns for toits, of, 546 
persons covered by the term, 642 
qualification and dismissal of, 542 
r< imbnrscraent of injured, power of guardians, 645 
removal of, 614 

right to benefit from supeiaunuation fund, 647 
old age pension, appeals relating to, to what authority, 622, t>23 
aatboiities for administering the, 621 
calculation of yearly means for purposes of, 617, 618 
claims and questions as to, by whom dealt with, 621 
conditions entitling persons to receipt of, 616, 617 
court may disqualify person entitled to, 619, 620 
discontinuance of payment of, powers as to, 622 
disqualifications for, 618, 619 

false statement for purposes of obtalnmg, offence uf, 620 
imprisonment as a bar to receipt of, 619 
local pension committee, appmutment of, 621 
^ lunacy as affecting right to, 619 

meaning of, 616 

nationality aa affecting right to, 617 
not aaadgnable, 620 ^ 

questions as to, when may be raised, 621, 622 
rate of, 620 

rcgnlatiaos for admuusteiing the, 621 
repayment of, when x^ay be ordered, 620 
residence oS quallfleacimi for, 617 

erdeng Local Oovernment Board, of, li^ility for disobedience of, 627 

nature of general, 626 
power to mak<^ 626 
„ proof of, 626 
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ordeta. Local Oorornment Board,,of, pubuoatioa of, 696 

* testing; validity of, 696 

orphans, when exempt from removal, 695 
oat relief, as alternative for relief In workboose, 663 * 

form m which to be given, 668 
grant to insnred person, extent of, 604 

member of friendly society, extent of, 661 
overseer, power to give order to admit to the workhouse, fSo 
overseers, appointment of, 6S0 

duty to relieve in urgent oases, 629, 680 
of toe poor, origm of, 623 
power to contraot debts, 680 
palmistry, offence of telling fortunes by, 612 
parentage, settlement by, how acquired, 608, 689 
parish, alteration of, settlement not affected by, 677 

lands, settlement by renting, not gained by ot'cupation oP, 586 
what IB included in term, M2 
parochial system, origin of, 623 

pauper, access to, on appeal against removal ordt r 60.1 

accidents to, non-liability of guardians lot, 561 

annuitants, light of guaidians os to, 572 

damage to clotbingt by, offence of, tilB 

delivery of, after removal order, 600 

deserting lu transit, liability of officei, 000 • 

detention of, piovieion for, &bl 

disuidcrlv, lialnhty of, 608, 009 

lunatics, provision of asylums for, 628 , 

settlement of, 677 

maintenance in bouses and insLitutions other than woikhousea 
666 

znisbibaviour by, evidence of, 561 
property of, guardians’ powers as to 570 
refusal to perfq^m task, offence of, 6(i4 

receive under warrant oiE removal, penalty 600 
return of, after removal, liability, 601 
paupers, persons liable for maintenance of, 678 
payments, guardians, by, when to be made, 636 

sums certified by district auditoi, of, cnforconient of, f»5l 
pedlars, unlicensed, as idle and disorderly persons, 009 
penalty, conyietion as an idle and disordoily pexson, on, 609, 610 
deserting or running away from woikbnu^o, 562 
failure by cleik to guardians to make retuin, 0S8 
inducing or assisting in ebcnpc of adopted child, 569 • 

Lability of dishonest officer^ to, 546 
disobedient officers In, 645 
guardians on making profft 1 i, 586 
offender to, for as'>ault on offii er, 516 
offenf es ag uiist wuikliuu&e rule'!, for, 659 
permanent disability, m'’'iuing of, 592 

? oor law offcnc«i, prosecution for, powerji, 540 
oor Law Union Association, subscnption to, power to make, 548, 549 
poor laws, complexity of the, 623 
porter, appointment and removal of 612—644 
previous conviction as idle and disorderly peison, offence of, 610 
prison breakers, offence committed by, 614 
settlement of child born in, 679 
prisoners, examination of, for purpose of removal order, 597 
rebef to releas^, nowers os to, 669, 670 
proceedings, gnardians beforo justioes, by, appearance, 689, 640 

by, provisiona as to 690—641 
protection of property, for, powers, 540, 641 
profit, liabili^ of gaardiana on mwing, 636 
property, acqnisition of, pow^ of guardians as to, 68f 
pauper, of, power of ^ordians as to, 670 

person guilty of desertion, power of guardians as to, fi70, 671 
pxotoetion of, proceedings by gnardians for, 540, 541 
prosecntioD, poor law offences, for, powers, 540 
yiwUtutto, M idle and diaqrderly persosui, 609 
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PTOitttntee, 11 / 1 X 1 ]; oa, oBeace air 611 

prorinonal orders, power o£ tlie l>ocjtl GoTersimeiit Board as to, 527 
public taxeb or leTies," meaxun^ of, 666, 687 
pdnjshmuit, idle and disorderly persotiB, ot, 606, 610 
incorrigible rogues, of, 614, 615 
rogneu lud vagabonds, of, bi4 

ratf>> d/iiJ taxes, extent to which workhouHO rateable for, 668 « 

rating, settlement by, how acquued, 58b 

X(leased prisoners, relief to, provisions os to, 509, 5«0 

rein t, and tee out relief 

l>y way of loan, power of guardians as to, 660, 507 
« asnal, power to grant, 567 

chargeabihty ot persons actaally in receipt of 590, 601 
child of widow, to, how treated, 674 • 

dnty imposed upon gaardians as to, 56S 

of the overseers m urgent cases, 629, 560 
fraudulent applicants for, Liability of, 608 
grant to able-bodied strikers illegal 50-1 
of the poor, complexity of the law iclatutg to, 523 
released piisoners, to, piovision for, 569, 670 
religion instruction of inmates m, 561, 562 
removal, children under seven, when inny ^ke plicc, 

sixteen, of, mlt as to, 605 
criminal lunatic, of, Impurx in cose of, 597 
l,ocal (Government Boird no pi w* i as to law of, 524 
lunatic paupri, ot, to an aMliini, 594 
order, abandonment of, pimn of guardians as to, o*t8 
appeal against, 4)02 litKi 

iuthontication and vicicicc of nolii relating to, 599 
by whom made, 59b 

obtamtxl, 596 

delicery ol paupt r on, 600 
disregarding, liability of paup'r for, *>08 
eflfecrt of making, 593 

examination of piisoners for puipoxo of, 597 
Ireland and Scotland, to, how obt uned, 601, 002 
nature and making of, 697 
notice of chargeability to bo givi n after, 699 
place out of England, for removal to, bow obtauied, bOl 
leC/Overy of cost of mauiteuanct under 699 
Tpfereiice of differences as to, to arbitiation 606 
refusal to receive pauper under, offuico of, 600 
V retention of depositions relating to, 697 

suspension of power of justices as to, 698 699 
when maj be made, 590 

person has not acquired a setilemtut m hngland 601 
oiigm of lawof, 674 675 
oiphans, of, exemption as to, 695 
jiDTVir of guardiaus to consent to 691 

losideneo for one >ear os basis for grant of warrant fur, 592, 693 
rtturn of pauper after, liability for, 601 
temporary sickness not a ground for, 591, 692 
unlawful, liability m respect of, 600 
warrant for, when cannot be granted, 591, 592 
when not as deck passengers, wb2 
widows, of rule as to, 694 
wife and children of, ruie as to, 694 
renUng,'settlement bj, how acquired, 694. 695 

nature of tenancy to acquire, 686 
" Xiwided,” meaning of, 692 

veaidunoe, chantAbk institution, in, settlement not gained by, 580 
computation of one year’s, 693, 694 
meaning of, when relating to settlementa, 682 
for one year as basi^ of grant of warrant for removal, 592. 693 
Mttlement by, 579 „ 

nature of^ 679, 680 

under oontraet of appreutlcedup, 66}, 682 
who mar acquire, |»} 
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reudeoao, temporary abBence not neoe««atBy m break of. S8t 
w)thin ten miles,” mlaoisg of, 544 
xeeigaeiiaa, gaardians, of, eoascot raqoued on, 533 
resuting arreet as an idle and dmorderijr person, <dfence oft 610 
a rogue and tagaboad, Uabllil^, 614 
retaxns, duty of guardians to make, 688 
zggtte and vagabond, punishment of, 61i 

second conviction as, liidiility on. 61# 
who may be treated aa, 610—614 
rules, vrarkbonse, penalty for offences against, 5B9 
running away from worldioasea, offence of, 562 
rural distncts, district councillors as guur^ana m, 531 
schoolmaster, appointment and duties of, 542—544 
SciUy, removal to, whensorder made for, 601 
Bootland, order for removal to, when made, 601 
Bea-&ahing service, apprenticing boys in the, regulations as to, 68b 
seaman, recovery of maintenance of wife and family of absent, 572 
untroe confesiiion of desertion by, offence of, 618 
search warrant, power to issue under the Vagrancy Act, 1824 616 

servants, liability to contribute to superannuation fund, 646 
offences against, duty of guardians aa to, 641 
service occupiers, settlementP by rentmg not obtained by, 686 
settlement, acquisition of, 574, 676 

alteration of parish as not affecting, 677 
bastard child, of, 686, 689 
birth, by, daratlon of, 577, 578 

excepUcos as to, 678, 679 
children, of, 678 

, over sixteen, of, 688, 689 

derivative, how obtained, 676 
estate, by. nature of qualification, 682—684 
estoppel, by, jnstices’ order aa effecting, 588, 690 
how may be jMt., 676 

illegitimate cbild,* of, whence derived, 678 
Local Qovemment Board, no power as to law of, 524 
marriage, by, how acquired, 687, 668 
meaning of, 674 

nature of marriage to confer, 688 
origin of law of, 674, 676 
original, how obtained, 676 
parentage, by, bow aoqnired, 688, 689 
panper lunatics, of, 57/ 
rating, by, how aoqnired, 686 
reference of dispute as to, 606 
relief as evidence of, 690 
renting and rating by, niter-relation o^, 684 
by. donble tenancies as affecting, 685 
how acquired, 694, 695 
nature of tenancy to acquire, 585 
not by parish lUnda 686 

gained by to)l-!keeper», 686 
obtained by service oocupiew, 686 
of Crown lands, 686 
residence, by, 679 

nature of, 679, 680 
who may acquire, 581 

, in charitable institation does not gain, 680 

under contract of apprenticeship as qualification for, 681, 
682 * 

status of irremovability does not confer a, 680 
tTonsfer at tetviee under contract of settlement as not affecting, 
682 

unioniL in, power of gnardians to pgree aa to, 877 
**ai<^eaa,*' meaning ox, 692 *• 

Boldieta, ludiiiity under maintenance orders, 671 
solicitor’s coets, payment by guardians, provldon as to, 641 
special ease, appmf against removal order by, 806, 806 
^^Maliati^ liMility to punishment, 812 
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■tanip duty, exemptiao of puu-dians* dodbmecta from, /!( 8 S 
•trlkero, relief to able-bodied, lUegality ht, &63 , 
nibscription. Poor Law Umon AmocfiitioD, to, powere, 548, 649 
mbscliptiona, hoRpitali, to, guardians may make, 537 
snperannaation aUourance, forfeitare of i^ht to claim, 647 

payment on alteration of ozuon, 648 
fund, ,pimnai retturn of allowances from, duty of gttardiana as 
to, 648 

contnbntion of officers to, 646 
repayment of contnbntioos to, 647, 648 
right of officers to benefit from, 647 
scale of allowance from, 647 
aospected persons, liability of, 612, 613 
task, refusal of pauper to perform, offence of, 664 
temporary absence, period of residence not necessarily broken by, 692 
term of office, guardians, of, 633 
time, computation for purpose of residence, 593, 694 
tithe rentcharge, redemption where land purchased for workhouse, 668 
toll-keepers, settlement by renting not gained by, 686 
torts, liability of guardians for officer's, 646 
trade union, not a benefit or friendly society, 572, 573 

treasurer of the union, appointment, dnUes, Jlabilitiea and remuneration of. 


union, alteratiop of, statna of irremov'ability not affected by, 696 
dissolution of, effect of, 664, 555 

position of guardians on, 565 
transfer of property on, 556 
or alteration of, 563, 564 
dlTlsion into medical districts, 643 
origin of the, 624 

unions, combination of, powers as to, 663 
constitution of, 663 
names of, power to change, 653 

eettlement In, power of guardians lo agreb as to, 577 
unlawful removal, liability m respect of, 601 
vagrant, ohargcability of, 691 
meanlnc of, 606, 607 

Tice-cbalrman of guardians, appointment of, 633 

tenure of office of, 538 
visitation of workhouses, provision for, 659 
viaiting committee, appomtment of, 659 
visitors of children, appointment of, 644, 646 
wandering without visible means, offence of, 611 
widows, relief to children of, how tieated, 674 
powers, 667 

removal of, rule as to, 694 
wife, removal of, deserted, rule as to, 696 
rule as to, 691 

settlement of, bow acquired, 687, 688 
witnesses, husband and wife as competent and compellable, 616 
women, removal of, when not as deck passengers, 602 
workhouse, parish in which situate, 668 
workhouses, acquisition of land for pnrpoees of, 657, 668 
admission to, bow regulated, 530, 669, 060 
borrowing powers of guardians for purposes of, 666 , 667 
corporal punishment ^bidden in, 650 
deserting or running away from, offence of, 662 
discipline and diet in, 660 
intoxicating liquor forbidden in, 660 
labour in, provision for, 561 
London, special provisions as to, 657 
management of, duty of nardians as to, 558, 669 
married couples in, provuions as to, 660 
power to provide, 666 , 666 
rateabllity 0^*668 

* rules of, penally tor offences against, 669 
treatment of inmates in, 500, 601 
*|Mti*tiion pzotisioii for, 659 
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woottda, offence of expoeinff, 

wzit of ewtiorart, Temffvel of (Hrdcar of Local Gk>7exninent Board to Hicb 
Oofiurt, 62fi , 

joanir peraons, reception of, duty of jpaardians aa to, 5SlV 

POST OFFICB, * - 

aocoonta, duty of Fosimaster-QeDeral as to, 6Si 

additional poatal facilittes, power of Postmaster-General as to, 649, 660 
Aasutant Postmaster-Goneral, power to appoint, 628 
audit, post oflice accounts, of, provision for, 634 
banks, position in respect to collection of j^tal orders, 619 
Bill, snbmisauHi by Postmaster-General to parliament for compulsory powers, 
procedure, 686, 636 * 

blind, special rates of postage where packets are for use of the, 688 
*' Britiw Islands," meaning of, 681 
British possessions, establishment of posts in, 667 
meaning of, 631 

Canada, special rates of postage for newspapers to, 646 
canal boate, carriage of lotters by, forbidden, <>‘12, 638 
com, marking of postal jpackets containing, 013 
colonial pockets, rates of p&toge for, control of, 638 
common carriers, cairiago of letters by, forbidden, 632 
communication by post, legal effect of, 657, 658 * 

compensation for 1 ck>s of registered postal packet, nature of, 64S 
compromise, power of the Postmaster-General to, in respect of fines or forfei¬ 
tures, 668 ^ 

compulsory purchase of land, sanction required to, 686 
conduct o< business, regulations as to, power of the Treasury, 636, 687 
constable, duty to remove obstrnctor from post ollices, 667 
conli aband go^s, detention of, powers, 644 
conveyance of mails, statutory provision for, 661 
Crown, vesting of post effce^revciiue in tbe, 638 

customs officer, duty as to mails cainoci by inward bound ship, 666, 666 
dangerous matter, sending by post, offence of, 662 
delivery, postal packets, of, order of, 643 
despatch, postal packets, of, order of, 648 

Duchy of Lancaster, sale to Postmaster-General of lands belonging to the. 
636 

early closing, extent of application of Shop Hours Ael, 1911, as to, 646 
evidence, admissibility of letters in, where dealt with, 658, (>59 
exemption, privileged persons' letters, of, offences relating to, 600 
shipowners’ letters, as to, offenoee rel'i mg to, 600 • 
exemptions, how dctermimd, 639 

statutory, from postage, 640—642 
expenses, Postmaster-Guicial, of, how paid, 634 
express packets, provision for sending, 648 
fictitious stamp, meaning of, 665 

stamps, offences relating to, 665 
fines, recovery of, provision for, b68 * 

foreign countries, arrangements with power to make, 667 
packets, rales of postage for, control of, 638 
parcels, application of Customs Acts to, 664 
meaning of, 664 

forf(dtnres, recovery of, provision for, 668 
halfpenny packet, definition of, 643 

increment value duty, post office not exempt from payment of, 629 
indecent matter, powers as to, 644 

indemnity of Postmaster-General by person estobluhing a post or teli^rapn 
office, 660 

indictments, citing of Poetmaster-General in, form of, 669 
“ inland," meaning of, 638 
inland rates, scale of, 638 , 

Inland Beventie, stamping of cofiers and eravelopes by, powers, 640 
interference with letters, offence of, 662 • 

land, acqnisitiim for purpeaes of post office, powers, 684, 635 
compulsory purchase of, sanction reqnLred, 636 • 

disp^tion of, powep of Postmaater-^ieneikl aa to, 686 
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land. Bale to Poatmuter-Oeneral wbengbelongmg to the Dooh;^ of Laaoaafex^ 
688 '■ 

« Testing la FosUnesteir-QMieral, 684 
“ iBad," meemiig of, 634 

legal proceedings, otheirwue than 'under Post Office Act, 1906 669 
power of PosUnoBter-Oeaeral as to^ 068, 669 
letter boxes, causing injury to, offence of, 666, 667 
carriers, offences by, 668, 664 
definition of, 630 

letters, collection of excepted, forbidden, 682 

exceptions relating to monopoly of carriage of, 631, 632 
interference with, offence ox, 662 

offences and penalties relating to the carnage and delirery of, 638 
persons forbidden to carry, collect or dc^irer, 632 
libellous matter, powers as to, 644 

lists, registration, exhibiting at or near post office, proTision as to, 645 
local antbonties, power of Postmaster-Oenerol to arrange with, for additional 

postal faci¬ 
lities, 649, 
660 

to establish 
poet or tele* 
^raph offioak 

to contribute towards new or enlarged post office pre¬ 
mises, 660, 661 

London Gazette, publication of post office r^ulations in the, 636, 637 
loss, postal packet, of, non-hability of Postmaster-Oenerol for, 642 
registered postal packet, of, coiupomsation for, nature o* 643 
moil bag, definition of, 654 

lotcntion by fraud, offence of, 661, 6b2 
carriages, exemption from tolls 666 
coaches, duty of railway company as to, 669 
meaning of, 651 

Bails, conTcjonce of, statntory provisions for, 661 
inland, conveyance by rail, powers, 661 

master of ship, dnty as to carnage of mails when outward or luw ird bounds 
664, 666 

liability for mterfering with letters, 663 

in respect of carriage of mails, 656 
retnuneration of, for carriage of mails, 656 
money oidcrs, frandaleot issue of, offence of, 664 
‘ issue of, provision for, 648 

not negotiable instruments, 649 
regulations as to, 648 

monopoly of Postmaster-Qenerai as to postal packets, 631—633 

exceptions to, 631, 633 
offence of infringement of, 660 
National Insurance Act, 1911, duties of the post office under, 638 

Telephone Co , Ltd , business of, transferred to post office, 027 
negotiable instrument, postal or money oi^er not a, 649 
Newfoundland, special postal rates for newspapers to, 646 
newspaper, definition of, 647 

newspapers, maximum rate of postage for, to places out of the British Isles, 688 
not within the deunitloD, 647 
postal ratee for Canada and Newfoundland, 646 
rates for, 646 

register of, power of Postmast^-Ooneral as to, 647 
r^utration of, provuion for, nil 

aoUoes registration, exhibiting in or neat post office, provuions as to, 645 
nuJsvioe, telegraph wires, by, as to, 687 

oath, aeoeptonoe of office by Postmsster-Oeneral, on, necessity for, 628 

obscene matter, powers as to, 644 

abstracting officer, offence of, 667 

offsBCiA anumeratioa of statutory, 669—668 

relating to the carriage and dellvmy of letters, 688 
sOplioituig to commit, offence of, 667, 068 
effafistw powers 944 
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** officer ot the post meauit 

officezn, privilege ttcteoded te, 630 

xetoxe of post office property oa veoetioii of office bj, 63b 
sabordiaate, appointment of, 628, 639 * 

" outward bound," meaning of. 631 * 

paicels, carriage by railway cotnpanioa, provision for, 033, 053 
tramways, provisums relating to, 654 . 

OondiUooB upon which carried, 664 
definition of, 633, 663 
formgn, appbcation of Customa Acta to, 664 
Parliament, sanction required to compulsory purchase ot laud, how trfitalned, 
636, 636 

pwbamentary proceedings, postage charged on unpaid or miufflciently paid, 

penalbes, carriage and delivery of letters, relating to the, bSS 
failure to return post ofljce property, on, 630 
liability of master of ship in respect of can iage of mails, 665 
offences relating to post office, for, 659^—668 
penalty, failure to return post office property, on, 630 

liability of master of ship in reipcet to carrying of mails, 655 
petitions, King, to the exemption from postage, 640, 641 

members of ParliamcAt, to, exemption from postage, 641 
" post," meaning of 631 

poatenid, meaning of, 643 • 

post offire, affixing unauthorised notices to, offence of, 666 
buildings, not subject to rates, 645 

business, exhibiting unauthorised uotues as to eaTr>ing on, offence 
of, C6B, 666 

cogstitutioii and business of, 627, 628 
origin of, 627 

paper, bcnditig or making an imitullon of, offemo of, 664, 065 
regulations, abuse is to postal facilities, provision, 614 
oxeg^ptious detei mined by, powers, 639 
making find nature of, 636, 637 

powers aliere postal packet sent in contravention of, 
644 

'* post office,” definition of, GJO 
postage, meaning of 617 
payment of, 639 
power to charge, 637 

prepayment by nioner, when may be made, 639 
rates of, control of Tiiasuiy over, 647, 638 
scale of mlarid, G37 
recovery of, means of, 640 

procedure on, 640 

statutory exemptions from 610 -642 

unpaid or insuiBcientlv prepaid, liability of sender in respect of 639 
postal facilities, additional power of Fostmaetei-tJi iicral ns to, 649, 660 
monopoly, infiingcment of offence of, 660 
orders, issue of, proiidon for, 648, 049 * 

not negotiable instiuments, 649 
positiuu of banks in rcspc<^t to collection of, 649 
packet, meaning of, 630 

packets, collection and despatch of, powers as to, 631 
despatch oi d'lnery of, order of 643 

I peneial conditions of traiiMt, 612 

osB or injury to, non-liabihty of Postmaster-General for, 642 
powers wheie sent in contravention of regulations, 644 
registered, provisos ielating to, 942, 643 
retention by fraud, offence of, 661, 662 
return of, practice os to, 644 
rates for newspapers, 646 

Fostmaster-Generail, acta of, by whom may be exercised, 629 
appointment of,*608 

aubordinaie offioitd* by, 628 
oMistant, power to appoint, 628 
disposition of land by, powers 818 
du^ 66 to ^eeooats, 
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PlMtinc(i<Ler-Q«neTal, expctise^ h5ir pa{d[,AG34 

mdemmficatioa by' post or tel«flpt«i>b 

office, 660 

no obiigatioii to return postal packets on, 614 
noo-lmbility for* acts of snbordinstes, 629 

loss or injarj to postal packet, 649 
oatb on acceptance of office by, neoessity for, 628 
powers as to collection and despatch of postal packets, 
631 

regibtration of newspapers, 647 
of, extent of, 630, 681 
pnrcbase of land by, powers, 684, 686 
resting of land in, 634 

premises, power of local authorities to contribat> towards new or enlarged, 
660, 661 

private posting box, power to declare letter box to be, 646 
property, return of, by officers vacating office, 630 
“ purpose of the post office,” meaning of, 634 
railway companies, carnage of parcels by, provision for, 663 
doty as to carrying mail coaches, 652 
liability to qfficei accompanying mails, 652 
payment to, in respect of carnage of postal packets, 688 
power of Ppstmaster-Qeneral as to conveyance of mails by, 
661 

provision of sorting carriages by, 662 
remuneration for carrying mails, 652 
rates of postage, control of Treasury over, 638 

foreign and colonial packets, control of, 638 
inland, scale of, 638 

special, wheie packtts for use of.the blind 638 
post office buildings not subject to, 615 
register of newspapers, power of I’ostma&ter-OeneTal as to, 647 
registered postal packets, compensation for loss of, nature of, 613 

provisions relating to, 643 
registration, newspapers, of, provision for, 647 

notices or Lists, exhibiting at or near post offices, provision as to, 
646 

regulations, exemptions determined by, powers, 639 
power of the Treasury os to, G36, 637 
remuneration, innsters of ships, of, for can v trig mails, 656 

railway companies, of, for cairying mails, 653 
return postal packets, practice as to, 614 
revenue o^ post office, to whom payable, 633 

vesting of, 638 

river boats, carriage of letters by, forbidden, 632 

salaries, payment of, 628, 629 

seamen, postage privilege extended to, 641, 642 

ship, carriage of mails by, obligation of masters of outward and inward bound 
vessels as to, 654, 666 

passengers, carnage of letters by, forbidden, 632 
shipmasters, carnage of letters by, forbidden, 632 
shipowners, carnage of letters by, forbidden, 632 
letters, dedmiion of, 653 

provision as to carriage and delivoj^ of, 656 
Shop ^oarB Act, 1911, extent of application to post offices, 645 
soldiers, postage privilege extended to. 641, 642 
soliciting to commit offences, offence of, 667, 668 
seUoltor, inclnsion in staff of post office, 627 
sorung carriages, provision by railway compsfllies. 652 
epaciia rates, postal packets for nse of the blind, for, powers as to, 638 
Stomp dn^, exemptimi of dornraents relating to post office from, 629 
stamps, affences z<datuig to fictitious, 666 

stationery, on, powers of Inland Bevenne os to, 640 
steamboats, carriage of mails by, duty o^ railway companies as to, 663 
summary proceedings, pThseonuon of offences by, 668, 669 
sapenmimation, stawtory provision for, 629 
MpplemenU newspaper, provisions as to, 647 
taioflsjpb patt, meaning of, 660 
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toll, demanding, for passage 


1 

of iwls, 
ages l|om 


oflSace, M7 


toUa, exemption of mail oartiages If om, 656 ^ 

tramroads deemed railways for purpose of carrying mails, ^3, 663 
tramway company, carriage of mails by, 652 * 

parcel# by, 654 

traasmiaaion by poet, dnraUon of time of 661 f 

Treasnry warrant as to regulations, how signified, 686, 6S7 f 
Totes, postage charge in respect of nnpaid or insoflSetently prepaid, 641 
weights and measures, no testing or condemnation of, 645 
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